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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2026/0167 

Address 25 Lyall Street, Leichhardt 

Proposal Torrens title subdivision of one existing lot into two (2) 

Date of Lodgement 4 March 2026 

Applicant Miss Nathalie Scipioni 

Owner Mr Raimondo Moncada 

Number of Submissions Nil 

Cost of works $66,000 (however no physical works are proposed) 

Reason for determination 
at Planning Panel 

Clause 4.6 variation exceeds 10% 

Key Considerations Subdivision 

Recommendation Approved with Conditions 

Attachment A Recommended conditions of consent 

Attachment B Plans of proposed development 

Attachment C Clause 4.6 Exception to Development Standards: Minimum 
subdivision lot size  

Attachment D Clause 4.6 Exception to Development Standards: 
Landscaped area 

Attachment E Clause 4.6 Exception to Development Standards: Floor 
Space Ratio  
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Note: No submissions to the application were received. 
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1.   Executive Summary 
 
This report is an assessment of the application submitted to Council for Torrens title 
subdivision of one existing lot into two (2) at 25 Lyall Street, Leichhardt.  
 
The application was notified to surrounding properties and no submissions were 
received in response to the initial notification. 
 
The main issues that have arisen from the application include:  
 

• Variation to Subdivision lot size; and 

• Variation to Landscaped area; and 

• Variation to Floor Space Ratio 
 
The non-compliances are acceptable given that the proposal relates to a Torrens title 
subdivision of existing dwellings, with no demolition or additional built form proposed, 
and the proposal is permissible within the R1 General Residential Zone, and therefore 
the application is recommended for approval. 
 

2.  Proposal 
 
Torrens title subdivision of the existing dual occupancy into two (2) allotments, to 
create two semi-detached dwellings. 
 
The proposal seeks to create a subdivision into two Torrens Titled lots of 162.8m2 (25) 
and 163.8m2 (25A) in area and will provide an internal boundary which aligns with the 
centreline of the party wall of the existing dual occupancy. 
 

3.  Site Description 
 
The subject site is located on the northern side of Lyall Street, between Darley Road 
and Flood Street. The site consists of a single allotment and is generally rectangular 
in shape with a total area of 326.6sqm and is legally described as Lot 21 in DP 1558. 
 
The site has a frontage to Lyall Street of 12.2 metres and both the front and rear 
boundary are generally parallel with Lyall Street and the rear of 22 Athol Street 
respectively.  
 
The site currently supports an existing two storey dual occupancy use. The adjoining 
properties support a mix of one and two storey detached and semi-detached dwellings. 
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Figure 5: Photo of subject site as viewed from Lyall Street 

 

 
 

Figure 6: Zoning Map (subject site in red) 

 

4.  Background 
 
Site History 
 
The following summary outlines the relevant development history of the subject site 
and any relevant applications on surrounding properties.  
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Subject Site 
 

Application Proposal Date & 
Decision 

OCP/2022/0369 Occupation Certificate - Private Certifier Determined 
14/07/2022 
Completed 

SC/2022/0018 Subdivision Certificate – Council (Strata) Determined 
29/04/2022 
Approved  

PCAP/2019/133 Construction of attached two storey dual 
occupancy with an off-street parking space 
for Dwelling 1.  

Lodged 
01/04/2019 

CDCP/2019/35 Construction of swimming pool Lodged 
08/03/2019 

CDCPMO/2019/196 Modification of Development Consent 
D/2015/545 seeking various changes, 
including: new steel beams to parking area; 
new timber pergola at rear; amend and 
delete openings; and new privacy 
screening to rear balcony 

Lodged 
09/12/2019 

CCP/2019/77 Construction of attached two storey dual 
occupancy with an off-street parking space 
for Dwelling 1.  

Lodged 
01/04/2019 

M/2019/180 Modification of Development Consent 
D/2015/545 seeking various changes, 
including: new steel beams to parking area; 
new timber pergola at rear; amend and 
delete openings; and new privacy 
screening to rear balcony 

Determined 
20/11/2019 
Approved 

M/2018/6 Section 96 modification to approved two 
storey dual occupancy including provision 
of parking space for each dwelling and 
changes to external built form and internal 
layout changes. 

Determined 
28/08/2018 
Approved 

D/2015/545 Construction of attached two storey dual 
occupancy with an off-street parking space 
for Dwelling 1.  

Determined 
30/08/2016 
Approved 

PREDA/2014/56 Demolition of the existing dwelling and 
construction of an attached dual 
occupancy with basement parking. 

Determined 
22/04/2014 

Issued 

 
Surrounding Properties 
 
23 Lyall Street, Leichhardt 
 

Application Proposal Date & 
Decision 
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PCA/2007/439 Alterations and additions to single storey 
dwelling. 

Determined 
20/11/2007 

CC/2007/368 Alterations and additions to the existing 
dwelling. 

12/10/2007 
Approved 

D/2007/248 Alterations and additions to single storey 
dwelling. 

20/08/2007 
Approved 

 
31 Lyall Street , Leichhardt 
 

Application Proposal Date & 
Decision 

PCAP/2015/125 Alterations and additions to the ground floor, 
new hipped roof over existing deck and new 
first floor addition. 

Lodged 
02/04/2015 

OCP/2016/24 Alterations and additions to the existing 
dwelling Final Occupation Certificate 

Lodged 
03/02/2016 

CCP/2015/96 Alterations and additions to the ground floor, 
new hipped roof over existing deck and new 
first floor addition. 

Lodged 
02/04/2015 

M/2014/76 Modification of D/2013/538 which approved 
alterations and additions to the existing 
dwelling. Modification comprises additional 
ground floor area, reduction of the first floor 
level and changes to internal layout and 
openings. 

Determined 
28/07/2014 
Approved 

M/2015/8 Section 96 modification of D/2013/538 which 
approved alterations and additions to the 
existing dwelling. Modification seeks 
alterations and extensions at first floor level. 

Determined 
18/03/2015 
Approved 

D/2013/538 Alterations and additions to the ground floor, 
new hipped roof over existing deck and new 
first floor addition.  

Determined 
07/04/2014 
Approved 

 
Application History 
 
The following table outlines the relevant history of the subject application.  
 

Date Discussion / Letter / Additional Information  

04/05/2026 A request for further information was sent to the applicant raising 
the following;  
 

• Requested that a Clause 4.6 requests relating to the below are 
submitted. 

o Clause 4.3C – Landscaped Area.  
o Clause 4.4 – Floor Space Ratio.  

• Amend the landscape plan to accurately reflect the current car 
parking and crossover arrangements. 

• Revise landscaped area calculations to exclude areas less than 
one metre in width.  
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• Amend landscaped area calculations to exclude areas beneath 
the cantilever which do not satisfy the definition of landscaped 
area under IWLEP 2022. 

01/06/2026 Amended plans and supporting documentation were received. 
Renotification was not required in accordance with Council’s 
Community Engagement Strategy 2025-2029.  
 
The amended plans and supporting documentation are the 
subject of this report. 

 

5.  Assessment 
 
The following is a summary of the assessment of the application in accordance with 
Section 4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act 
1979).  
 

A. Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the 
relevant Environmental Planning Instruments.  
 
State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 

 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not 
consent to the carrying out of any development on land unless: 
 

(a)  it has considered whether the land is contaminated, and 
 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its 
contaminated state (or will be suitable, after remediation) for the purpose for 
which the development is proposed to be carried out, and 

 
(c)  if the land requires remediation to be made suitable for the purpose for which 

the development is proposed to be carried out, it is satisfied that the land will 
be remediated before the land is used for that purpose. 

 
In considering the above, there is no evidence of contamination on the site. There is 
also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as 
there is no indication of contamination.  
 
SEPP (Biodiversity and Conservation) 2021 

 
Chapter 6 Water Catchments 
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Section 6.6 under Part 6.2 of the Biodiversity and Conservation SEPP provides 
matters for consideration which apply to the proposal. The subject site is located within 
the designated hydrological catchment of the Sydney Harbour Catchment and is 
subject to the provisions contained within Chapter 6 of the above Biodiversity 
Conservation SEPP.  
 
It is considered that the proposal remains consistent with the relevant general 
development controls under Part 6.2 of the Biodiversity Conservation SEPP and would 
not have an adverse effect in terms of water quality and quantity, aquatic ecology, 
flooding, or recreation and public access. 
 
SEPP (Sustainable Buildings) 2022  

 
Chapter 2 Standards for residential development – BASIX 

 
This proposal does not involve any building work as defined for BASIX development 
under the Environmental Planning and Assessment Regulation 2021. 
The application seeks consent for a subdivision only. The existing dual occupancy was 
approved in 2015 and is therefore already classified as a BASIX building. As no 
BASIX-relevant building work is proposed, the BASIX requirements do not apply to 
this development. 
 
Inner West Local Environmental Plan 2022  
 
The application was assessed against the following relevant clauses of the Inner West 
Local Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 

Clause Proposed Complies 

Clause 1.2 
Aims of Plan  

The proposal satisfies the relevant Aims of Plan in accordance 
with the provisions of this Clause as follows: 
 

• The proposal encourages development that demonstrates 
efficient and sustainable use of energy and resources in 
accordance with ecologically sustainable development 
principles; and 

• The proposal encourages diversity in housing to meet the 
needs of, and enhance amenity for, Inner West residents. 

Yes 

 
Part 2 – Permitted or prohibited development 
 

Clause Proposed Complies 

Clause 2.3  
Zone objectives 
and Land Use 
Table 
 

Torrens title subdivision of the existing lot into two (2) allotments 
and change of use to a semi-detached dwelling on each lot  
 
Semi-detached dwellings are permissible with consent in the R1 
General Residential zone and, therefore, the proposal is 
permissible with consent.  
 
The proposal is consistent with the relevant objectives of the 
zone, as it will assist to provide for the housing needs of the 

Yes 
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Clause Proposed Complies 

community and will maintains the character of built and natural 
features in the surrounding area. 

Clause 2.6  
Subdivision – 
consent 
requirements   

The application seeks development consent for the subdivision 
of the existing lot into two (2) Torrens title lots, which is 
permissible with consent. 

Yes 

Clause 2.7  
Demolition 
requires 
development 
consent  

No demolition proposed under this application. Yes, subject 
to conditions 

 
Part 4 – Principal Development Standards 
 

Clause Proposed Complies 

Clause 4.1  
Minimum 
Subdivision lot 
size  

Minimum 200sqm No – See 4.6 
discussion 

below 
Proposed Lot 25a: 162.8sqm 

Lot 25: 163.8sqm 

Variation Lot 25a: 37.2sqm or 18.6% 
Lot 25: 36.2sqm or 18.1% 

Clause 4.3C 
(3)(a) 
Landscaped 
Area 

Minimum 15% (site area < 235sqm) No – See 4.6 
discussion 

below 
Proposed Lot 25a: 5.17% or 8.42sqm 

Lot 25: 19.5% or 32sqm 

Variation Lot 25a: 65.5% or 16sqm 
Lot 25: No variation proposed. 

Clause 4.3C 
(3)(b)  
Site Coverage 

Maximum Lot 25a: 60% or 97.68sqm 
Lot 25: 60% or 97.68sqm 

Yes 

Proposed Lot 25a: 56.82% or 92.5sqm 
Lot 25: 53.63% or 87.84sqm 

No variation proposed. 

Clause 4.4 
Floor space 
ratio  

Maximum Lot 25a: 0.7:1 or 113.96sqm 
Lot 25:  0.7:1 or 114.66sqm 

No – See 4.6 
discussion 

below Proposed Lot 25a: 0.8:1 or 130.6sqm 
Lot 25: 0.87:1 or 142.5sqm  

Variation Lot 25a: 14.60% or 16.64sqm 
Lot 25: 24.28% or 27.84sqm 

Clause 4.5  
Calculation of 
floor space ratio 
and site area  

The site area and floor space ratio for the proposal has been 
calculated in accordance with the clause. 

Yes 

Clause 4.6  
Exceptions to 
development 
standards 

The applicant has submitted a variation request in accordance 
with Clause 4.6 to vary Clause 4.1, 4.3C(a) and 4.4.  

See discussion 
below 

 
Clause 4.6 – Exceptions to Development Standards  
 

4.1 Minimum Subdivision lot size development standard 

 

The applicant seeks a variation to the above mentioned development standard under Clause 
4.6 of the IWLEP 2022 to each lot proposed, this being the following: 
 

• Lot 25a: 37.2sqm or 18.6%; and 

• Lot 25: 36.2sqm or 18.1%. 
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Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes. 
 

A written request has been submitted to Council in accordance with Clause 4.6(3) of the 
IWLEP 2022 justifying the proposed contravention of the development standard. In order to 
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 
instance, the proposed exception to the development standard has been assessed against 
the objectives and provisions of Clause 4.6 of the IWLEP 2022 below.   
 

Whether compliance with the development standard is unreasonable or unnecessary  
  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the Minimum Subdivision lot size 
standard are achieved notwithstanding the numeric non-compliance.   
  
The first objective of Clause 4.1 is “(a) to ensure lot sizes cater for a variety of development,”. 
The written request states the proposed Torrens title subdivision will create two lots that neatly 
accommodate the existing attached dwellings, which would subsequently operate as semi-
detached dwellings, a form of development permissible within the R1 General Residential 
zone. The applicant notes that no physical changes are proposed to the approved and 
completed dwellings and that the existing development already exhibits differing design 
characteristics, providing a level of variety within the development outcome. Given the 
subdivision facilitates the continued use of the approved dwellings without altering their form, 
the objective is considered to be achieved notwithstanding the non-compliance.  Accordingly, 
the breach is consistent with the first objective. 
  
The second objective of Clause 4.1 is “(b) to ensure lot sizes do not result in adverse 
amenity impacts,”. The written request states that no changes are proposed to the existing 
built form and therefore the subdivision will not give rise to any adverse amenity impacts on 
adjoining properties or the public domain. The applicant further submits that the proposal will 
improve the amenity of the existing dwellings by allowing separate ownership and 
management of each dwelling through Torrens title subdivision. As the proposal is 
administrative in nature and does not alter the approved development, it is accepted that the 
subdivision will not generate adverse impacts relating to privacy, solar access, outlook, 
overshadowing or other amenity considerations.  Accordingly, the breach is consistent with 
the second objective. 
  
The third objective of Clause 4.1 is “(c) to ensure lot sizes deliver high quality architectural, 
urban and landscape design,. The written request states that the proposal does not involve 
any modification to the existing buildings, which were approved by Council in 2016 and 
subsequently constructed in accordance with that approval. As the subdivision does not alter 
the physical development on the site, the existing design quality will be maintained.  
Accordingly, the breach is consistent with the third objective. 
  
The fourth objective of Clause 4.1 is “(d) to provide a pattern of subdivision that is consistent 
with the desired future character,”. The written request states that the proposal preserves the 
prevailing subdivision pattern of the locality, characterised by relatively narrow rectangular lots 
that are deeper than they are wide. There are numerous nearby properties, including several 
lots in Lyall Street, with comparable site areas that are below the 200sqm minimum lot size 
requirement. The approved built form already reflects the desired future character envisaged 
by the DCP and that the proposed Torrens subdivision is consistent with the established 
subdivision pattern of the surrounding area. Given the proposed lots are comparable in size 
and configuration to many existing lots within the neighbourhood, the proposal is considered 
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to be compatible with the existing and desired subdivision character.  Accordingly, the breach 
is consistent with the fourth objective. 
 
The fifth objective of Clause 4.1 is “(e) to ensure lot sizes allow development to be sited to 
protect and enhance riparian and environmentally sensitive land.”. The written request states 
that the site is not located within or adjacent to any riparian corridors or environmentally 
sensitive land. Furthermore, no changes are proposed to the existing development and 
therefore no impacts would arise in relation to environmentally sensitive areas. As the 
objective has no practical relevance to the site or the proposed subdivision, it is accepted that 
the variation does not undermine the intent of this objective.  Accordingly, the breach is 
consistent with the fifth objective. 
 

As the proposal achieves the objectives of the Minimum Subdivision lot size development 
standard, compliance is considered unreasonable and unnecessary in this instance.  
  
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
  
Pursuant to Clause 4.6(3)(b), the Applicant provides the following environmental planning 
grounds to justify contravening the Minimum Subdivision lot size development standard 
development standard:  
  
Environmental Planning Ground 1 - The Proposal is consistent with the prevailing 
subdivision pattern of the area, the desired future character and does not alter the existing 
development of the Property, which lends itself to such a subdivision – making it an 
appropriate planning outcome.  
 
Comment: 
 
This ground is accepted. The applicant has demonstrated that the proposed lots are 
comparable in area and configuration to numerous existing allotments within Lyall Street and 
the surrounding locality, many of which are below the applicable 200sqm minimum lot size 
development standard. The proposal does not involve any physical changes to the approved 
built form and therefore maintains the existing character and appearance of the site. The 
proposed subdivision is consistent with the prevailing subdivision pattern and the established 
character of the locality and is directly related to the aspect of the development that 
contravenes the minimum lot size development standard. These matters constitute a sufficient 
environmental planning ground to support the variation. 
Environmental Planning Ground 2 – “The Proposal will have no environmental impacts on 
adjoining and surrounding properties: Micaul Holdings Pty Limited v Randwick City Council 
[2015] NSWLEC 1386;” 
Comment: 
 
This environmental planning ground is not accepted. The applicant relies on the legal 
precedent established in Micaul Holdings Pty Limited v Randwick City Council [2015] 
NSWLEC 1386; however, the legal mechanics of that case do not inherently justify a physical 
departure from the minimum lot size standard on this specific site. Micaul Holdings explicitly 
dealt with variations to floor space ratio (FSR) and building height standards within a specific 
high-density urban context. It did not address minimum lot size or subdivision standards, which 
carry fundamentally different planning objectives related to density, neighbourhood character, 
and land-use efficiency. 
Furthermore, a court precedent establishes the legal framework for how a Clause 4.6 variation 
must be evaluated; it does not constitute a standalone, site-specific environmental planning 
ground. To satisfy the requirements of Clause 4.6, the applicant must demonstrate tangible, 
physical, or social merits unique to the subject site. Merely stating that the proposal will have 
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no environmental impacts, and appending a legal citation, fails to provide the rigorous, site-
specific justification required to prove that strict compliance with the minimum lot size standard 
is unreasonable or unnecessary in this instance. 
Environmental Planning Ground 3 – “The Property already operates as two separate 
dwellings with boundaries consistent with those of the Proposal and the Proposal would 
formalise the two separate dwellings within their own Torrens titled lots”.  
 
 Comment: 
This ground is accepted. The proposal does not involve any physical alteration to the approved 
development and merely formalises an existing development pattern through subdivision. The 
proposed lot boundary generally aligns with the existing party wall and established use of the 
site as two separate dwellings. As a consequence, the variation does not create any new built 
form, intensify development or result in additional environmental impacts. The subdivision is 
therefore consistent with the existing built form and represents an orderly planning outcome 
that directly relates to the proposed variation of the minimum lot size development standard. 
Environmental Planning Ground 4 – “The Proposal will have a significant beneficial impact 
on the amenity of the existing dwellings of the Property as it will allow for alienation and for 
each proposed lot to be owned, occupied and managed independently;”.  
 
Comment: 
 
This ground is not accepted as an environmental planning ground. While independent 
ownership and management of the dwellings may provide practical benefits to future owners, 
those benefits primarily relate to private property rights and land tenure arrangements rather 
than environmental planning considerations. The ability to separately own and manage a 
dwelling does not of itself justify a contravention of the minimum lot size development 
standard. 
 
Environmental Planning Ground 5 – “A Torrens title subdivision is a better outcome for the 
Property and the residents of the dwellings as the alternative – a two-lot strata subdivision – 
would be unnecessary and potentially problematic (in terms of financing and management of 
an owner’s corporation and disputes over maintenance, common property and lot 
management) for lot owners;”.  
 

Comment: 
 
This ground is not accepted as an environmental planning ground. The matters raised relate 
primarily to private ownership, financing and management arrangements rather than 
environmental planning considerations. While a Torrens title subdivision may be preferred by 
future owners, the potential inconvenience associated with a strata scheme does not itself 
provide justification for contravening the minimum lot size development standard. 
 

Environmental Planning Ground 6 – “The Proposal is generally consistent with the relevant 
objects of section 1.3 of the EPA Act, including being an orderly and economic development 
of the Property. 
 
Comment: 
 
This ground is not accepted. Whilst consistency with the objects of the EP&A Act is capable 
of constituting an environmental planning ground, this submission is expressed in broad and 
general terms and relates to the proposal as a whole, rather than the specific contravention of 
the minimum lot size development standard. Environmental planning grounds must justify the 
contravention of the development standard and focus on the aspect of development that 
contravenes the standard, rather than merely promoting the benefits of the development 
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generally. In this instance, the submission does not explain how the undersized lots arising 
from the subdivision justify departure from the 200m² minimum lot size requirement. 
 

Cumulatively, and while not all the grounds have been adequately made out, grounds 1 and 
3 are considered sufficient to justify contravening the development standard.  
   
For the reasons outlined above, it is recommended that the Clause 4.6 exception be granted.  

 
4.3C (3)(a) Landscaped Area development standard 

  
The applicant seeks a variation to the above mentioned development standard under Clause 
4.6 of the IWLEP 2022 to Lot 25a, this being the following: 
 

• Lot 25a: 65.5% or 16sqm. 
 
Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes. 
 

A written request has been submitted to Council in accordance with Clause 4.6(3) of the 
IWLEP 2022 justifying the proposed contravention of the development standard. In order to 
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 
instance, the proposed exception to the development standard has been assessed against 
the objectives and provisions of Clause 4.6 of the IWLEP 2022 below.   
 

Whether compliance with the development standard is unreasonable or unnecessary  
 

In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the 4.3C Landscaped Area 
development standard are achieved notwithstanding the numeric non-compliance.   
 

The first objective of Clause 4.3C is “(a) to provide landscaped areas for substantial tree 
planting and for the use and enjoyment of residents,”. The written request states that, 
notwithstanding the variation, Lot 1 retains sufficient private open space which exceeds the 
requirements of the Leichhardt DCP and includes a landscaped area capable of 
accommodating a suitable tree. The applicant further notes that no changes are proposed to 
the existing landscaping arrangement and the existing private open space available to 
residents will be retained. In this regard, while the landscaped area does not numerically 
comply with the development standard, the proposal continues to provide usable private open 
space and an opportunity for tree planting. Accordingly, the breach is consistent with the first 
objective. 
 

The second objective of Clause 4.3C is “(b) to maintain and encourage a landscaped 
corridor between adjoining properties,”. The written request states that the existing 
landscaped area associated with Lot 1 is concentrated within the rear yard and maintains the 
established pattern of landscaping between adjoining properties. The proposal does not alter 
the existing landscaped areas, hard surfaces or built form and therefore does not reduce the 
existing contribution to the landscaped corridor. As the subdivision is administrative in nature 
and does not change the physical site layout, the existing landscaped corridor will be 
maintained. Accordingly, the breach is consistent with the second objective 

 
The third objective of Clause 4.3C is “(c) to ensure that development promotes the desired 
character of the neighbourhood,”. The written request states that the existing development 
has previously been approved by Council and the existing extent of landscaping reflects both 
Council-approved works and a lawfully approved swimming pool. The proposed subdivision 
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does not alter the approved built form, site presentation or landscaping arrangement and 
therefore will not affect the established neighbourhood character. Given the proposal does not 
introduce additional development or reduce the existing landscaped presentation of the site, 
it is considered that the desired character of the neighbourhood will be maintained. 
Accordingly, the breach is consistent with the third objective. 
 
The fourth objective of Clause 4.3C is “(d) to encourage ecologically sustainable 
development,”. The written request states that the proposal comprises subdivision only and 
does not involve any physical changes to the approved development, landscaping, impervious 
surfaces or site operations. The applicant notes that the development has already been 
assessed and approved under the relevant planning framework, including consideration of 
ecologically sustainable development principles. As the proposal will not alter the site's 
environmental performance or result in the removal of existing landscaping, the objective is 
considered to be achieved notwithstanding the non-compliance. Accordingly, the breach is 
consistent with the fourth objective.  
 
The fifth objective of Clause 4.3C is “(e) to control site density,”. The written request states 
that the proposal does not increase site density, alter the approved built form or facilitate any 
additional development. The subdivision merely formalises the existing development through 
separate Torrens title lots.  As there is no increase in floorspace, site coverage, dwelling 
numbers or development intensity, the proposal does not undermine the objective of 
controlling site density. Accordingly, the breach is consistent with the fifth objective. 
 
The sixth objective of Clause 4.3C is “(f) to provide for landscaped areas and private open 
space.”. The written request states that Lot 1 will continue to contain sufficient private open 
space that complies with the relevant DCP requirements and retains an area of landscaping 
capable of supporting planting. The applicant emphasises that no reduction in existing 
landscaped area is proposed and the variation arises solely as a consequence of reallocating 
existing site areas following subdivision. Whilst the numerical landscaped area requirement is 
not achieved for Lot 1, the proposal continues to provide landscaped areas and functional 
private open space for residents. Accordingly, the breach is consistent with the sixth objective. 
 

As the proposal achieves the objectives of the 4.3C Landscaped Area development standard, 
compliance is considered unreasonable and unnecessary in this instance.  
 

Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
 

Pursuant to Clause 4.6(3)(b), the Applicant provides the following environmental planning 
grounds to justify contravening the 4.3C Landscaped Area development standard:  
 

Environmental Planning Ground 1 - “The variation is essentially conceptual and a mere 
documentary consequence of the proposal for subdivision simpliciter. It already exists in reality 
as the dwellings and proposed lots of the Proposal are already lawfully and physically 
separated in the manner of the Proposal”.  
 
Comment: 
 
This environmental planning ground is accepted because, the variation arises solely as a 
consequence of the proposed Torrens title subdivision and not from any physical alteration to 
the site. The subdivision reflects the existing arrangement of the approved development, with 
the dwellings already physically separated and functioning independently. The proposed 
variation therefore does not facilitate additional development, reduce landscaped area or alter 
the existing character of the site. This environmental planning ground is accepted because 
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the contravention is largely an administrative consequence of formalising an existing and 
lawful development pattern rather than the result of new development works. 
 

Environmental Planning Ground 2 - The existing approved, physical elements of the 
development within the Property (and the two proposed lots) will not change in any way.  
 
Comment: 
 
This environmental planning ground is accepted. The applicant submits that no physical works 
are proposed and that the approved buildings, hardstand areas, landscaping and site layout 
will remain unchanged. The landscaped area shortfall is therefore not a result of additional 
site coverage, building bulk or removal of landscaping. This environmental planning ground is 
accepted because the proposal does not alter the physical development outcome previously 
approved and will not generate any additional environmental impacts associated with the 
landscaped area variation. 
 
Environmental Planning Ground 3 - Strict compliance with the Landscape Standard would 
be an absurdity as it would require partial demolition of an approved and constructed 
development. Hence, strict compliance is not reasonable and cannot be achieved.  
 

Comment: 
 

This environmental planning ground is accepted. The applicant states that strict compliance 
could only be achieved through modification or removal of elements of the existing lawful 
development, including built form and approved site improvements. Given that no physical 
changes are proposed, and the existing development has already been approved and 
constructed, strict compliance would not produce a superior planning outcome. This 
environmental planning ground is accepted because the variation arises from an existing 
lawful development and compliance would require unnecessary intervention to an established 
development without delivering any corresponding environmental benefit. 
 

Environmental Planning Ground 4 - The conceptual variation to the Landscape Standard of 
Lot 1 should not otherwise prevent an otherwise meritorious and beneficial Proposal.  
 
Comment: 
 
This environmental planning ground is not accepted. Whilst the proposal may have planning 
merit, this statement primarily promotes the benefits of the proposal as a whole rather than 
specifically justifying the landscaped area contravention. 
 
Environmental Planning Ground 5 - The proposed subdivision, and the density and built 
forms therein, are appropriate in the context.  

 
Comment: 
 
This environmental planning ground is accepted. The applicant submits that the proposed 
subdivision does not alter the approved density, site coverage, building footprint or built form 
of the development. The existing development has already been assessed and approved, and 
the proposed landscaped area variation does not facilitate additional development, increased 
density or further encroachment into landscaped areas. Accordingly, the variation does not 
result in an overdeveloped site or a built form outcome that is inconsistent with the underlying 
intent of the landscaped area development standard. Therefore, this environmental planning 
ground is accepted because the landscaped area variation does not adversely affect the 
density, scale or contextual appropriateness of the development. 
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Environmental Planning Ground 6 - The landscaped area of Lot 1 is a product of lawful 
development under the planning regime in NSW – the built form and permeable paving therein 
were considered and approved by Council and the swimming pool therein was approved under 
a complying development certificate.  
 
Comment: 
 
This environmental planning ground is accepted. The applicant has demonstrated that the 
landscaped area outcome which gives rise to the variation is the result of previously approved 
development, including Council-approved works and a lawfully approved swimming pool. This 
environmental planning ground is accepted because the landscaped area shortfall is not 
created by the current proposal and reflects an established and lawful site condition that has 
already been accepted through previous planning approvals. 
 
Environmental Planning Ground 7 - The variation for Lot 1 is attributable to the permeable 
paving at the front of that site, which Council previously included in its own calculation of 
landscaped area for the Property.  
 
Comment:  
This environmental planning ground is not accepted. The previous application was assessed 
as a dual occupancy development on a single lot, therefore landscaped area was calculated 
wholistically, not per lot. Therefore, increased floor area may have been required if the 
previous proposal was for a semi-detached dwelling. Furthermore, a CDC was issued after 
the previous consent was granted by Council which reduced landscaped area not assessed 
by Council. 
 
Environmental Planning Ground 8 -  The Proposal will have no environmental impacts on 
adjoining and surrounding properties despite the proposed variation for Lot 1: Micaul Holdings 
Pty Limited v Randwick City Council [2015] NSWLEC 1386.  
 
Comment: 
 
This environmental planning ground is accepted. The landscaped area variation does not arise 
from the removal of existing landscaping or the construction of additional buildings, structures 
or hardstand areas. No physical changes are proposed to the site and the existing landscaped 
outcome will be retained. Accordingly, the variation does not result in any additional 
environmental impacts and the absence of impacts is directly attributable to the nature of the 
landscaped area contravention. 
 

Environmental Planning Ground 9 -  The Property already comprises two dwellings that are 
physically separated from, and function independently of, each other. The Proposal will: a) 
Allow the two dwellings to be independently owned; b) Contribute to the local housing market 
and housing affordability; c) Avoid a problematic two-lot strata subdivision which would be the 
only alternative and which would result in a poorer planning outcome that the Proposal.  

 
Comment: 

 
This environmental planning ground is not accepted. The aspect of this ground relating to the 
existing physical separation of the dwellings and formalisation of the approved development 
pattern carries some planning merit. However, the benefits associated with land ownership, 
housing affordability, financing and avoidance of a strata scheme are primarily private 
ownership considerations rather than environmental planning grounds directly related to the 
landscaped area variation.  
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Environmental Planning Ground 10 - The Proposal will have a significant beneficial impact 
on the amenity of the existing dwellings.  
 
Comment: 
 
This environmental planning ground is not accepted. Whilst the proposal may provide benefits 
for future occupants through independent ownership and management arrangements, the 
applicant has not demonstrated how those benefits relate specifically to the landscaped area 
variation. The Department's guidance indicates that environmental planning grounds must 
justify the contravention itself rather than promote the general benefits of the development. 
 

Environmental Planning Ground 11 - The Proposal is generally consistent with the relevant 
objects of section 1.3 of the EPA Act, including being an orderly and economic development 
of the Property.  
 
Comment: 
 
This environmental planning ground is not accepted. Whilst consistency with the objects of 
the EP&A Act is capable of constituting an environmental planning ground, the statement is 
framed at a broad and general level and relates to the proposal as a whole rather than the 
specific landscaped area contravention. Environmental planning grounds must justify the 
contravention of the development standard and focus on the particular aspect of development 
that is non-compliant. The applicant has not adequately demonstrated how the landscaped 
area variation itself is justified by the reference to orderly and economic development.  
 

Cumulatively, and while not all the grounds have been adequately made out, the grounds 1-3 
and 5, 6 and 8 are considered sufficient to justify contravening the development standard.  
  
For the reasons outlined above, it is recommended that the Clause 4.6 exception be granted.  
4.4 Floor space ratio development standard  
The applicant seeks a variation to the above-mentioned development standard under Clause 
4.6 of the IWLEP 2022 to each lot proposed, this being the following: 

• Lot 25a: 14.60% or 16.64sqm; and 

• Lot 25: 24.28% or 27.84sqm. 
 
Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes. 
 

A written request has been submitted to Council in accordance with Clause 4.6(3) of the 
IWLEP 2022 justifying the proposed contravention of the development standard. In order to 
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 
instance, the proposed exception to the development standard has been assessed against 
the objectives and provisions of Clause 4.6 of the IWLEP 2022 below.   
 

Whether compliance with the development standard is unreasonable or unnecessary  
 

In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the 4.4 Floor Space Ratio 
development standard are achieved notwithstanding the numeric non-compliance.   
 

The first objective of Clause 4.4 is “(a) to establish a maximum floor space ratio to enable 
appropriate development density,”. The written request states that the density of the 
development has already been considered and approved by Council through the original 
development consent and subsequent modification approvals. The applicant notes that no 
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additional gross floor area, dwellings or built form changes are proposed as part of the 
subdivision and that the FSR variation arises solely from the redistribution of the existing 
approved floor area across the proposed Torrens title lots.  Given that the proposal does not 
increase density beyond that previously approved and assessed by Council, it is considered 
that the intent of the FSR standard to achieve an appropriate development density continues 
to be satisfied. Accordingly, the breach is consistent with the first objective. 
 

The second objective of Clause 4.4 is “(b) to ensure development density reflects its 
locality,”. The written request states that the existing dual occupancy development has already 
been approved and constructed and that no changes are proposed to the number of dwellings 
or the built form. The applicant submits that Council has already determined the density of the 
development to be appropriate within the local context.  As the proposal does not increase the 
built form, floor area or site intensity and merely formalises the existing development pattern 
through subdivision, the density outcome remains unchanged from that previously accepted 
by Council. Accordingly, the breach is consistent with the second objective. 
  
The third objective of Clause 4.4 is “(c) to provide an appropriate transition between 
development of different densities,”. The written request states that Council has already 
assessed and approved the existing density and built form of the development and that no 
changes to the approved development are proposed.  As the proposal does not alter the 
physical form, scale or intensity of development on the site, the existing relationship between 
the development and surrounding properties will remain unchanged. Consequently, the 
proposal will not affect the transition between areas of differing density. Accordingly, the 
breach is consistent with the third objective. 
 
The fourth objective of Clause 4.4 is “(d) to minimise adverse impacts on local amenity,”. 
The written request states that the proposal comprises subdivision only and does not involve 
any increase in density, floor area or built form. The applicant further notes that the existing 
dual occupancy already functions as two separate dwellings on physically separated portions 
of the site and that the subdivision will not generate any adverse impacts on surrounding 
properties.  Given that no physical changes are proposed and no additional development is 
facilitated by the variation, the proposal will not result in adverse amenity impacts relating to 
privacy, overshadowing, visual bulk or outlook. Accordingly, the breach is consistent with the 
fourth objective. 
  
The fifth objective of Clause 4.4 is “(e) to increase the tree canopy and to protect the use 
and enjoyment of private properties and the public domain.”. The written request states that 
the proposal will not alter existing landscaping, tree planting opportunities or landscaped areas 
within the site. The applicant submits that the proposed lots already function as separate sites 
and that the subdivision will not affect the site's capacity to accommodate landscaping or 
increase tree canopy. The applicant further notes that, as no change to density or built form is 
proposed, the use and enjoyment of surrounding private properties and the public domain will 
not be impacted.  As the proposal does not remove landscaping or create additional impacts 
on adjoining properties or the public domain, the underlying intent of the objective remains 
satisfied notwithstanding the FSR variation. Accordingly, the breach is consistent with the fifth 
objective. 
 

As the proposal achieves the objectives of the 4.4 floor space ratio development standard, 
compliance is considered unreasonable and unnecessary in this instance.  
  
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
  
Pursuant to Clause 4.6(3)(b), the Applicant provides the following environmental planning 
grounds to justify contravening the 4.4 floor space ratio development standard:  
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Environmental Planning Ground 1 - The variation is essentially conceptual and a mere 
documentary consequence of the proposal for subdivision... It already exists in reality as the 
dwellings and proposed lots of the Proposal are already lawfully and physically separated in 
the manner of the Proposal.  
 
Comment: 

 
This environmental planning ground is accepted. No additional gross floor area, building works 
or changes to the approved built form are proposed. The subdivision does not increase the 
scale, bulk or intensity of development on the site. This environmental planning ground is 
accepted because the FSR variation is not associated with any additional floor space and 
therefore does not undermine the planning purpose of the FSR development standard. 
 

Environmental Planning Ground 2 - The existing approved, physical elements of the 
development within the Property (and the two proposed lots) will not change in any way.   
 
 
 
Comment: 
This environmental planning ground is accepted. No additional gross floor area, building works 
or changes to the approved built form are proposed. The subdivision does not increase the 
scale, bulk or intensity of development on the site. This environmental planning ground is 
accepted because the FSR variation is not associated with any additional floor space and 
therefore does not undermine the planning purpose of the FSR development standard. 
 

Environmental Planning Ground 3 - Strict compliance with the FSR Standard would be an 
absurdity as it would require partial demolition of an approved and constructed development. 
Hence, strict compliance is not reasonable and cannot be achieved.  
 
Comment: 
This environmental planning ground is accepted. The applicant submits that compliance could 
only be achieved through removal of floor space from an approved and lawfully constructed 
development. Given the proposal does not introduce any new floor space, requiring demolition 
would not address any adverse planning impact arising from the subdivision. This 
environmental planning ground is accepted because the existing floor area has previously 
been approved and strict compliance would necessitate unnecessary alterations to an 
established development without delivering a corresponding planning benefit. 
Environmental Planning Ground 4 - The conceptual variation to the FSR Standard should 
not otherwise prevent an otherwise meritorious and beneficial Proposal.  
 
Comment: 
This environmental planning ground is not accepted. Whilst the proposal may have merit, this 
statement largely relates to the merits of the subdivision as a whole rather than providing a 
direct justification for the FSR contravention. The applicant has not specifically demonstrated 
how the floor space ratio variation itself is acceptable. 
Environmental Planning Ground 5 - The proposed subdivision, and the density and built 
forms therein, are appropriate in the context.  
Comment: 
This environmental planning ground is accepted. The applicant notes that the proposal does 
not alter the approved density, building envelopes or built form on the site. The development 
has previously been assessed and approved and the proposed subdivision does not result in 
any increase in floor area or intensity of development. This environmental planning ground is 
accepted because the FSR variation does not produce a density outcome that is inconsistent 
with the established character or development pattern of the locality. 
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Environmental Planning Ground 6 - In this respect, had the Proposal involved subdivision 
and the construction of the dwellings in their existing form, the likelihood is that it would have 
been approved anyway given developments that have occurred in Lyall Street since the 
subject development was approved – particularly at 3 and 3A Lyall Street.  
 
Comment: 
 

This environmental planning ground is not accepted. The assertion that a similar proposal may 
have been approved based on other developments in the locality is speculative and does not 
directly justify the proposed FSR contravention. Furthermore, the circumstances and merits of 
other developments are not necessarily comparable to the subject site. 
 

Environmental Planning Ground 7 - The Proposal will have no environmental impacts on 
adjoining and surrounding properties despite the proposed variation for Lot 1: Micaul Holdings 
Pty Limited v Randwick City Council [2015] NSWLEC 1386.  
 
Comment: 
This environmental planning ground is accepted. The proposal does not involve any increase 
in gross floor area, building bulk, building height or site coverage. As a result, the FSR variation 
will not create any additional impacts relating to privacy, overshadowing, outlook, visual bulk 
or other amenity considerations. This environmental planning ground is accepted because the 
absence of environmental impacts is directly linked to the fact that no additional floor space is 
proposed notwithstanding the FSR exceedance. 
 
Environmental Planning Ground 8 - The Property already comprises two dwellings that are 
physically separated from, and function independently of, each other. The Proposal will: a) 
Allow the two dwellings to be independently owned; b) Contribute to the local housing market 
and housing affordability; c) Avoid a problematic two-lot strata subdivision which would be the 
only alternative and which would result in a poorer planning outcome that the Proposal.  
 
Comment: 
This environmental planning ground is not accepted. The fact that the dwellings are already 
physically separated provides some planning support for the subdivision outcome. However, 
the benefits relating to independent ownership, housing affordability and avoidance of a strata 
scheme are primarily land tenure and ownership considerations rather than environmental 
planning grounds directly related to the FSR variation.  
 
Environmental Planning Ground 9 - The Proposal will have a significant beneficial impact 
on the amenity of the existing dwellings. 
 
Comment: 
This environmental planning ground is not accepted. While the proposal may provide certain 
benefits to future occupants, the applicant has not demonstrated how those benefits are 
directly related to the FSR contravention. The statement promotes the benefits of the 
subdivision generally rather than explaining why the floor space ratio variation is acceptable.  
Environmental Planning Ground 10 - The Proposal is generally consistent with the relevant 
objects of section 1.3 of the EPA Act, including being an orderly and economic development 
of the Property.  
 
Comment: 
This environmental planning ground is not accepted. Whilst consistency with the objects of 
the EP&A Act may be relevant in some circumstances, this statement is expressed in broad 
terms and relates to the proposal generally rather than the specific FSR contravention. The 
applicant has not demonstrated how the floor space ratio exceedance itself contributes to the 
orderly and economic development of the land.  
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Cumulatively, and while not all the grounds have been adequately made out, the grounds 1-
3, 5, 7 are considered sufficient to justify contravening the development standard.  
 

For the reasons outlined above, it is recommended that the Clause 4.6 exception be granted.  

 
Part 5 – Miscellaneous Provisions 
 
No miscellaneous provisions are applicable to the development.  
 
Part 6 – Additional local provisions 
 

Clause Proposed Complies 

Clause 6.1  
Acid sulfate soils  

The site is identified as containing Class 5 acid sulfate soils. The 
proposal is considered to adequately satisfy this clause as the 
application does not propose any works that would result in any 
significant adverse impacts to the watertable. 

Yes 

Clause 6.2  
Earthworks  

This application is for subdivision and change of use only, no 
earth works are proposed for this application. 

Yes 

Clause 6.3  
Stormwater 
Management  

The proposal will not result in any additional runoff to adjoining 
properties or the environment and will be conditioned to require 
that, prior to the issue of a Subdivision Certificate, that a plan be 
provided to the Principal Certifying Authority detailing that 
separate drainage systems must be provided to drain each 
proposed lot. 

Yes, as 
conditioned 

 

B. Development Control Plans 
 
Summary 
 
The application has been assessed and the following provides a summary of the 
relevant provisions of the Leichhardt Development Control Plan 2013 (LDCP 2013).  
 

LDCP 2013 Complies 

Part A: Introductions   

Section 3 – Notification of Applications Yes 

  

Part C  

C1.0 General Provisions Yes 

C1.1 Site and Context Analysis Yes 

C1.6 Subdivision Yes – see 
discussion 

C1.7 Site Facilities Yes 

C1.8 Contamination Yes 

C1.11 Parking Yes 

C1.12 Landscaping Yes 

C1.14 Tree Management Yes 

  

Part C: Place – Section 2 Urban Character  
West Leichhardt Distinctive Neighbourhood Yes 

  

Part C: Place – Section 3 – Residential Provisions  
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C3.1 Residential General Provisions  Yes 

C3.7 Environmental Performance  Yes 

  

Part D: Energy  

Section 1 – Energy Management Yes 

Section 2 – Resource Recovery and Waste Management Yes 

 

Part E: Water  

Section 1 – Sustainable Water and Risk Management  Yes 

E1.1 Approvals Process and Reports Required With Development 
Applications  

Yes 

E1.1.1 Water Management Statement  Yes 

E1.1.3 Stormwater Drainage Concept Plan  Yes 

E1.2.2 Managing Stormwater within the Site  Yes 

E1.2.5 Water Disposal  Yes 

 
Leichhardt Development Control Plan 2013 
 
The application was assessed against the following relevant parts of the Leichhardt 
Development Control Plan 2013 (LDCP 2013). 
 
Part C – Section 1 – General Provisions 
 

Control  Assessment Complies 

C1.1  
Site and 
Context 
Analysis 

The application does not propose any building or construction 
works; it relates solely to the subdivision of the subject land.  

Yes 

C1.6 
Subdivision 

Please see discussion below. Yes 

C1.7  
Site Facilities 

No additional facilities are proposed as part of the development, 
with the proposal utilising the existing site facilities. 
 

Yes 

C1.11  
Parking 

The proposal does not change the parking arrangements of the 
site. 

Yes 

C1.12 
Landscaping 

The proposal will retain the existing landscaping, with no 
modifications proposed to the site's landscaped areas. 

Yes 

C1.14 
Tree 
management  

No prescribed trees are proposed to be removed or will be 
adversely affected by the proposal.  

Yes 

 
C1.6 Subdivision 
 
The proposed subdivision creates two Torrens title lots. The resulting lot configuration 
is consistent with the established subdivision pattern of the surrounding residential 
area and supports the intended low-density residential character. 
 
The site has existing structures and as such, the subdivision does not impact any 
significant natural landscape features or environmentally sensitive landforms. Existing 
access, pedestrian connectivity, safety and passive surveillance arrangements are 
retained. 
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The site is already serviced by essential infrastructure, including water, sewer, 
stormwater, electricity and road access, with no additional demand generated beyond 
the approved dwelling. Further, the subdivision does not alter the approved dwelling 
design or orientation and therefore does not compromise the energy efficiency and 
residential amenity outcomes of the existing development. 
 
Further to the above, the following is an assessment of the subdivision Chapter. 
 

Control Assessment Complies 

Minimum lot 
size - C1 

The proposed subdivision would result in Lot 25 (eastern 
dwelling) having an area of 163.8sqm and Lot 25A (western 
dwelling) having an area of 162.8sqm. Both lots are below the 
minimum lot size requirement of 200sqm prescribed by the 
relevant development standard. 
 
To address this non-compliance, the applicant has submitted a 
written request pursuant to Clause 4.6 of the LEP seeking a 
variation to the minimum lot size standard. The merits of the 
Clause 4.6 request are discussed in detail above. 
 
Having regard to the assessment of the Clause 4.6 variation 
request, it is considered that the proposed variation is adequately 
justified and that the subdivision is acceptable notwithstanding 
the numerical non-compliance. Accordingly, the proposal is 
supported in its current form. 

No – 
Acceptable 

as discussed 
within 4.6 
section of 
this report 

Subdivision 
pattern - C2 

The proposed subdivision is consistent with the established 
residential subdivision pattern within the locality. 
 
The application seeks consent to subdivide the subject site into 
two Torrens title lots. The surrounding streetscape is 
characterised by a mix of single and two-storey residential 
dwellings on a range of lot sizes, including a number of narrow-
frontage lots resulting from similar subdivision patterns. 
 
The proposed lots are summarised below: 
 

Lots Proposed site area Proposed frontage width 

Lot 25a 162.8sqm 6.1m 

Lot 25 163.8sqm 6.1m 

 
A review of surrounding properties demonstrates that the 
proposed lots are comparable in size and frontage widths to 
several existing lots within the immediate locality, as summarised 
below: 
 

Number Site Area Frontage 

No. 27 218.14sqm 8.24m 

No. 23 324.13sqm 12.23m 

No. 21 163.88sqm 6.13m 

No. 19 161.42sqm 6.16m 

No. 17 162.65sqm 6.10m 

No. 15 156.49sqm 5.79m 

 
The proposed lots are therefore generally consistent with the lot 
sizes and frontages exhibited by a number of adjoining and 
nearby properties. The subdivision would maintain the prevailing 

Yes 
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Control Assessment Complies 

cadastral pattern of development within the street and would not 
introduce an outcome that is out of character with the established 
urban form. 
 

 
Figure 3: Showing the cadastral pattern of immediate locality. 
 
Furthermore, the satellite imagery in the figure above, 
demonstrates that the subject site forms part of an established 
pattern of narrow residential allotments within the locality. In this 
regard, the proposed subdivision is considered compatible with 
the existing subdivision pattern and is unlikely to result in any 
adverse impacts on the character or amenity of the surrounding 
area. 
 
Accordingly, the proposal is considered satisfactory with respect 
to the existing subdivision pattern and character of the locality. 

Natural 
landscape 
features – C3 

No building works are proposed as part of the application. 
Accordingly, no significant landscape features will be affected by 
the proposed subdivision. 

Yes 

Street network 
– C4 

No new roads or streets are proposed as part of the development. 
Existing vehicular and pedestrian access arrangements will be 
retained and remain unchanged. 

Yes 

Public open 
space – C5 

Not applicable, as the proposed subdivision will create only two 
lots. 

Yes 

Safety and 
security – C6 

Each dwelling maintains an appropriate relationship with the 
street, contributing to passive surveillance, clear site legibility, 
and an active residential streetscape. 

Yes 

Urban 
infrastructure – 
C7, C8 and C9 

Existing infrastructure and utility services are available to the site 
and are capable of servicing each resultant allotment. 

Yes 

Energy 
efficiency – 
C10 

Each resultant allotment will have frontage to a public road, 
providing appropriate vehicular and pedestrian access. 
 
The existing dwellings are considered satisfactory in their current 
configuration, as they maintain and maximise the available solar 
access to the site and associated private open space areas. 

Yes 

Dwellings – 
C11 

There is no demolition work proposed for this application. Yes 

 
Part C – Section 2 – Urban Character  
 

Control Assessment Complies 

2.2.3.2  The proposal is considered to be a satisfactory response to the 
Distinctive Neighbourhood controls under this part. 

Yes 
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Control Assessment Complies 

West 
Leichhardt 
Distinctive 
Neighbourhood 

 
Part C – Section 3 – Residential Provisions 
 

Control Assessment Complies 

C3.1 
Residential 
General 
Provisions  

The proposal will not have an adverse effect on the amenity, 
setting or cultural significance of the place and the relationship of 
any heritage item or Heritage Conservation Area.  

Yes 

C3.8 Private 
Open Space  

The proposed subdivision will not alter the existing private open 
space areas associated with either dwelling. 

Yes 

 
Part D – Energy 
 

Control Assessment  Complies 

Section 2 – Resource Recovery and Waste Management 

D2.1  
General 
Requirements  

No construction works are proposed as part of the application. N/A 

D2.3 
Residential 
Development  

The residential development provides an internal storage area for 
recyclable and compostable material, and areas for composting. 

Yes 

 
Part E – Water 
 

Control Assessment Complies 

E1.1.1  
Water 
Management 
Statement  

The application does not propose any construction works as part of 
the development. As previously noted, the proposal will not result in 
any additional runoff to adjoining properties or the environment and 
will be conditioned to require that, prior to the issue of a Subdivision 
Certificate, that a plan be provided to the Principal Certifying 
Authority detailing that separate drainage systems must be 
provided to drain each proposed lot. 

Yes, subject to 
conditions  

E1.1.3 
Stormwater 
Drainage 
Concept 
Plan  

E1.2.2 
Managing 
Stormwater 
within the 
Site  

E1.2.5  
Water 
Disposal  

 

C. The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will not have significant adverse 
environmental, social or economic impacts upon the locality. 
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D. The Suitability of the Site for the Development 
 
The proposal is of a nature in keeping with the overall function of the site. The premises 
are in a residential surrounding and amongst similar uses to that proposed. 
 

E. Submissions 
 
The application was required to be notified in accordance with Council’s Community 
Engagement Strategy 2025-2029 between 10 March 2026 to 24 March 2026. 
 
No submissions were received.     
 

F. The Public Interest 
 
The public interest is best served by the consistent application of the requirements of 
the relevant Environmental Planning Instruments, and by Council ensuring that any 
adverse effects on the surrounding area and the environment are appropriately 
managed.  
 
This has been achieved in this instance.  
 

6.   Section 7.11 / 7.12 Contributions  
The proposal does not involve any physical works and does not result in any additional 
bedrooms or residential yield. Accordingly, the development will not generate an increased 
demand for public amenities or public services within the locality, and therefore contributions 
under Section 7.11 are not applicable. 
Furthermore, the estimated cost of works is $66,000 (relating to professional fees only, not 
any physical works). As this is below the applicable cost threshold, contributions under Section 
7.12 are also not applicable. 
  

7. Housing and Productivity Contributions 
 
The carrying out of the development would result in an increased demand for essential state 
infrastructure such as schools, hospitals, major roads, public transport infrastructure and 
regional open space. A contribution of $15,167.49 would be required for the development 
under Part 7, Subdivision 4 Housing and Productivity Contributions of the EP&A Act 1979.  
 
A housing and productivity contribution is required in addition to any Section 7.11 or 7.12 
Contribution. A condition requiring that the housing and productivity contribution is to be paid 
is included in the recommendation. 
 

8. Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Development Engineer; and 

• Building Certification. 
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9. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters 
contained in Inner West Local Environmental Plan 2022 and Leichhardt Development 
Control Plan 2013.  
 
The development will not result in any significant impacts on the amenity of the 
adjoining properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of 
appropriate conditions. 
 

10. Recommendation 
 

A. In relation to the proposal in Development Application No. DA/2026/0167 to 
contravene the Minimum Subdivision Lot Size development standard in Clause 4.1 of 
Inner West Local Environmental Plan 2022, Landscaped Area development standard 
in Clause 4.3B of Inner West Local Environmental Plan 2022 and Floor Space Ratio 
development standard in Clause 4.4 of Inner West Local Environmental Plan 2022, the 
Inner West Local Planning Panel is satisfied that the Applicant has demonstrated that: 

(a) compliance with the development standards is unreasonable or unnecessary 
in the circumstances, and 

(b) there are sufficient environmental planning grounds to justify the contravention 
of the development standards. 

 
B That the Inner West Local Planning Panel exercising the functions of the 

Council as the consent authority, pursuant to s4.16 of the Environmental 
Planning and Assessment Act 1979, grant consent to Development Application 
No. DA/2026/0167 for Torrens title subdivision of one existing lot into two (2) at 
25 Lyall Street, Leichhardt subject to the conditions listed in Attachment A. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 

 



Inner West Local Planning Panel ITEM 6 

 

381 
 



Inner West Local Planning Panel ITEM 6 

 

382 
 



Inner West Local Planning Panel ITEM 6 

 

383 
 



Inner West Local Planning Panel ITEM 6 

 

384 
 



Inner West Local Planning Panel ITEM 6 

 

385 
 



Inner West Local Planning Panel ITEM 6 

 

386 
 

 
 
  



Inner West Local Planning Panel ITEM 6 

 

387 
 

Attachment C – Clause 4.6 Exception to Development Standard – 
Minimum subdivision lot size  
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Attachment D – Clause 4.6 Exception to Development Standard – 
Landscaped area 

 


