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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2025/0863 

Address 5 Eliza Street, Newtown 

Proposal Partial demolition of existing structures and construction of a three 
storey addition to an existing mixed use building, proposed uses 
include commercial spaces, artist studios and entertainment 
facility operating 7am to Midnight 7 days a week 

Date of Lodgement 21 October 2025 

Applicant The Trustee for Newtown School of Arts 

Owner 5 Eliza 

Number of Submissions One 

Cost of works $3,927,604.00 

Reason for determination at 
Planning Panel 

Section 4.6 variation exceeds 10% 
Works to heritage item (greater than 10% demolished)  

Key Considerations Works to heritage item  
Variation to floor space ratio 

Recommendation Deferred Commencement Approval  

Attachment A Recommended conditions of consent 

Attachment B Plans of proposed development 

Attachment C Section 4.6 Exception to Development Standards  

Attachment D Statement of Heritage Significance  

Attachment E Conservation Management Plans (CMP) 

Attachment F Plan of Management (POM) 
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Note: Due to scale of map, no submitters could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for partial demolition of 
existing structures and construction of a three storey addition to an existing mixed use building, 
proposed uses include commercial spaces, artist studios and entertainment facility operating 
7am to Midnight 7 days a week at 5 Eliza Street, Newtown.  
 
The application was notified to surrounding properties and one (1) submission was received 
in response. 
 
The main issues that have arisen from the application include:  
 

• Works to a locally listed heritage item, including retention of significant internal and 
external fabric 

• Variation to floor space ratio 

• Solar Access 

• Matters to be included as a deferred commencement condition, as detailed below  
 
The non-compliances are acceptable, subject to a deferred commencement condition, as the 
development results in contemporary additions while retaining the setting and significant fabric 
of the heritage item. Furthermore, the development will result in an improved commercial 
viability for the ongoing use of the site and therefore the application is recommended for 
approval.  
 
Proposed Deferred Commencement  
 
There are a number of outstanding documents and additional information that is required prior 
to any works commencing on the site, including: 
 

(a) Schedule of Conservation Works 
(b) Interpretation Plan 
(c) Details regarding lighting  
(d) Archival records 
(e) Mechanical and exhaust plant details for the food and drink premises  
(f) Plan of Redefinition, noting that this is currently being prepared and has been lodged 

with Land Registry Services (LRS) 
 

2. Proposal 
 
The subject application seeks consent for the partial demolition of existing structures and 
construction of a three storey addition to an existing mixed use building, proposed uses include 
commercial spaces, artist studios and entertainment facility operating 7am to Midnight 7 days 
a week. Specifically, the following is proposed: 
 
Ground floor 

• Partial external and internal demolition, including: 
o Demolition of the external fire staircase to the north,  
o Internal demolition of some partitions within exisitng studios,  
o Internal demolition wihtin the centre of the site to remove existing floor slabs, 
o Demolition at the rear to create new openings .  

• Construction of a new internal partitions to allow for a lift shaft, female and male 
bathrooms, a foyer, studio theatre with dressing room, and waste area. 

• Change of use of the front two rooms to allow a restaurant and café, with associated 
kitchen areas and cool room.  

• Construction of compliant fire stairs to the north of the site.  
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First floor 

• Partial demolition of the rear gable roof, and internal demolition of the existing 
bathrooms and bar area. 

• Construction of a new removal stage within the main theatre. 

• Construction of unisex amenities, and backstage area within the existing first floor 
footprint. 

• Construction of a new foyer, accessible bathroom, mechanical planting and fire stairs, 
including an internal viewing window to the original gable roof.  

 
Second floor 

• Construction of new second storey to accommodate five (5) studios, an administration 
office, a kitchenette and common area, plant facilities and bathrooms.  

 
Operational details 

• Hours of operation between 7am to Midnight Monday to Sunday  

• Capacity of up to 250 persons on the ground floor, 300 persons on the first floor and 
13 persons on the second floor, including staff 

• Staffing levels comprising of a Venue Manager, with at least one additional staff 
member per 100 patrons 

 

3. Site Description 
 
The subject site is located on the north-eastern side of Eliza Street, between Lennox Street 
and King Street. The site consists of one (1) allotment and is generally rectangular in shape, 
with a total area of 505 square metres (sqm).  
 
The site has a frontage of 15.88 metres to Eliza Street, a secondary frontage to an unnamed 
laneway of 33.53 metres, and a rear frontage to an unnamed laneway of 14.60 metres. The 
site is surrounded on the south-eastern and north-eastern boundaries by right of ways. Legal 
advice prepared by HWLE Lawyers dated 11 November 2024 and Speirs Ryan Lawyers dated 
16 March 2026, reviewed by Council’s General Counsel, has adequately demonstrated that 
the site can rely on these laneways for access. A small parcel of land is located to the north-
west of the site where the fire stairs are currently located. As demonstrated throughout the 
assessment, this parcel [DP 1087885] is in the process of being obtained by the owner/s of 
no. 5 Eliza Street, Newtown, subject to the finalisation of registration with Land Registry 
Services (LRS). A deferred commencement condition is recommended  to ensure registration 
prior to the issue of an operative consent.   
 
The site supports a two-storey brick building to Eliza Street, with a single storey gable roofed 
building at the rear of the site. The site is currently occupied by a theatre and artists’ studios, 
and is known as a School of Arts. The adjoining properties support a range of commercial and 
residential buildings, with a four (4) storey educational establishment to the north of the subject 
site, a pub (Websters Newtown) to the south-east, and the Newtown Courthouse, police 
station and fire station to the south-west (fronting Australia Street). Low-density residential 
dwellings are located to the north of the site fronting Lennox Street. The City of Sydney Council 
LGA is located to the south.  
 
The subject site is locally listed as a heritage item (‘Former School of Arts’ item no. I1317) 
under Schedule 5 of IWLEP 2022 and is located within the North Kingston Heritage 
Conservation Area. The property is identified as a flood prone lot. 
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Figure 1: Photo of subject site as viewed from Eliza Street  

 
Figure 2: Zoning Map (subject site in red) 

 

4. Background 
 

Site history 
 
The following summary outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 

Application Proposal Date & Decision 

PDA/2023/0283 Partial demolition, alterations and 
additions to the existing entertainment 
facility and addition of ancillary food and 
drink premises 

12/12/2023 
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Surrounding properties 
 

Application Proposal Date & Decision 

DA200800416  
 
3 Eliza Street 
Newtown 

to demolish part of the premises and 
carry out ground and first floor 
alterations and additions to a dwelling 
house 

22/10/2008 - Approved 

DA200700279  
 
7 Eliza Street 
Newtown 

to demolish part of the improvements 
and carry out alterations and additions 
to the premises and to use the premises 
as a research institute with off street car 
parking for 22 vehicles and to erect an 
associated sign 

03/10/2007 - Approved 

 

Application history 
 
The following table outlines the relevant history of the subject application.  
 

Date Discussion / Letter / Additional Information  

21/10/2025 Application lodged. 

21/10/2025 - 
11/11/2025 

Application notified. One submission received. 

09/02/2026 A request for further information was sent to the Applicant, raising the 
following matters: 

• Adjoining land owner/s consent for no 5A Eliza Street and 
demonstrate legal access for right of way; 

• Heritage matters, including increasing retention of heritage fabric at 
the rear, and additional documentation; 

• Feedback from Architectural Excellence Design Review Panel 
(AEDRP); 

• Plan of Redefinition; 

• Flood Risk Management Report required; 

• Additional stormwater drainage information; 

• Additional matters, including detailed kitchen floor plans, location of 
grease trap, revised acoustic report, concerns regarding hydrant 
and booster demolition. 

15/04/2026 In person meeting held between Council and the applicant to discuss 
the request letter. It was agreed during the meeting that some items 
could be included as a deferred commencement condition, including: 

• Interpretation Plan 

• Schedule of Conservation Works 

• Registration of the Plan of Redefinition with Land Registry 
Services  

• Location of grease trap and mechanical ventilation  

29/04/2026 – 
14/05/2026 

Submission of additional information and justification.  
 
Amended plans and supporting documentation were received.  
 
Renotification was not required in accordance with Council’s 
Community Engagement Strategy 2025-2029. The amended plans and 
supporting documentation are the subject of this report. 
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5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979).  
 

A. Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
 

State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 
to the carrying out of any development on land unless: 
 

(a)  it has considered whether the land is contaminated, and 
 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

 
(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 

Inner West Local Environmental Plan 2022  
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 

Section Proposed Complies 

Section 1.2 
Aims of Plan  

The proposal, subject to a deferred commencement 
condition relating to additional heritage documentation, 
mechanical exhaust information and a plan of redefinition, 
satisfies the section as follows: 

• The proposal protects and promotes the use and 
development of land for arts and cultural activity, 
including music and other performance arts, 

• The proposal conserves and maintains the natural, built 
and cultural heritage of Inner West, 

• The proposal facilitates economic growth and 
employment opportunities within Inner West, 

Yes, subject 
to a deferred 
commencem
ent condition  
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Section Proposed Complies 

• The proposal prevents adverse social, economic and 
environmental impacts on the local character of Inner 
West, 

• The proposal prevents adverse social, economic and 
environmental impacts, including cumulative impacts 

 
Part 2 – Permitted or prohibited development 
 

Section Proposed Complies 

Section 2.3  
Zone objectives and 
Land Use Table 
 

• The application proposes two (2) food and drink 
premises (which are a form of commercial 
premises), light industries (specifically creative 
industries) and entertainment facilities, which are 
permissible with consent in the E1 Local Centre zone. 

• The proposal is consistent with the relevant objectives 
of the zone, as it seeks to provide employment 
opportunities, encourage business and ensure Inner 
West local centres are the primary location for 
commercial and retail activities. Further, the 
development will contribute to a vibrant and diverse 
public space. 

Yes 

Section 2.7  
Demolition requires 
development 
consent  

The proposal satisfies the section as follows: 

• Demolition works are proposed, which are permissible 
with consent; and  

• Standard conditions are recommended to manage 
impacts which may arise during demolition. 

Yes, subject 
to conditions 

 
Part 4 – Principal development standards 
 

Section Proposed Complies 

Section 4.3  
Height of buildings 

Maximum 14m Yes 

Proposed 13.3m 

Section 4.4 
Floor space ratio 

Maximum 1.5:1 or 757.5sqm No 

Proposed 1.78:1 or 900sqm  

Variation 143sqm or 18.8% variation 

Section 4.5  
Calculation of floor 
space ratio and site 
area  

The site area and floor space ratio for the proposal has 
been calculated in accordance with the section. 

Yes 

Section 4.6  
Exceptions to 
development 
standards 

The applicant has submitted a variation request in 
accordance with Clause 4.6 to vary Section 4.4.  
 

See discussion 
below 

 
Clause 4.6 – Exceptions to Development Standards  
 

Clause 4.4 Floor Space Ratio development standard 

 

The applicant seeks a variation to the abovementioned development standard under Clause 
4.6 of the IWLEP 2022 by 143sqm or 18.8%. Clause 4.6 allows Council to vary development 
standards in certain circumstances and provides an appropriate degree of flexibility to achieve 
better design outcomes.  
 

A written request has been submitted to Council in accordance with Clause 4.6(3) of the 
IWLEP 2022 justifying the proposed contravention of the development standard. In order to 
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 
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instance, the proposed exception to the development standard has been assessed against 
the objectives and provisions of Clause 4.6 of the IWLEP 2022 below.   
 

Whether compliance with the development standard is unreasonable or unnecessary  
 

In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the Floor Space Ratio standard 
are achieved notwithstanding the numeric non-compliance.   
 

The first objective of Clause 4.4 is “(a) to establish a maximum floor space ratio to enable 
appropriate development density”. The written request states that the site is located in an area 
characterised by higher density buildings that present as taller, and larger in scale than the 
proposed development. The Applicant’s position is agreed with, as the adjoining Heart 
Research Building to the north is 3 storeys in height with no maximum floor space ratio, while 
the police station to the south and the courthouse also of a similar density and scale to the 
subject site. In addition, the proposal complies with the maximum height of building. In this 
regard, the proposed density of the development is appropriate, and maintains the established 
density in the surrounding context. Accordingly, the breach is consistent with the first 
objective.  
 

The second objective of Clause 4.4 is “(b) to ensure development density reflects its 
locality”. The written request states, as noted above, that the proposed additions are 
consistent with surrounding built form, noting the neighbouring sites are range between two 
and four storeys in height and scale, with nil front, side and rear setbacks, similar to the subject 
development. As such, while there is a non-compliance with the development standard, the 
development is of a similar scale and bulk to adjoining sites and the immediate locality. 
Accordingly, the breach is consistent with the second objective.  
 

The third objective of Clause 4.4 is “(c) to provide an appropriate transition between 
development of different densities” The written request states that the immediate context has 
a similar maximum floor space ratio to the subject site (1.5:1), with the exception of the 
immediate neighbour (no. 7 Eliza Street), which has no prescribed maximum, and no. 3 Eliza 
Street (1.2:1), which is a dwelling house. The subject development reflects similar proportions, 
height, and setbacks to adjoining sites, complies with the maximum height of building on the 
site, and is compatible in scale to the heritage item and the surrounding conservation area. In 
this regard, the breach is considered acceptable, as the development is consistent in density 
with adjoining sites. Accordingly, the breach is consistent with the third objective.  
 
The fourth objective of Clause 4.4 is “(d) to minimise adverse impacts on local amenity”. 
The written request states that the proposal improves outcomes for local amenity generally, 
given the development conserves and revitalises a local heritage item. Further, the Applicant 
states that the development improves the site’s accessibility and upgrades its functionality 
which will add to the cultural vibrancy of the area, as well as deliver a unique addition which 
will have a positive contribution to the locality. In addition to this, while the proposal results in 
some additional overshadowing to the southern neighbours on June 21, the extent of 
overshadowing is considered acceptable, given the surrounding context and site 
circumstances, as discussed elsewhere in this report. In this regard, the breach is considered 
acceptable in this instance and will not result in unreasonable amenity impacts to adjoining 
sites given the context. Accordingly, the breach is consistent with the fourth objective.  
 
The fifth objective of Clause 4.4 is “(e) to increase the tree canopy and to protect the use 
and enjoyment of private properties and the public domain.” The written request states that 
the proposed variation does not affect tree canopy provision, given the existing heritage item 
footprint occupies the entire site. The proposal does not seek to remove any trees within or 
outside of the site. Accordingly, the breach is consistent with the fifth objective.  
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As the proposal achieves the objectives of the Floor Space Ratio development standard, 
compliance is considered unreasonable and unnecessary in this instance.  
 

Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
 

Pursuant to Clause 4.6(3)(b), the Applicant provides the following environmental planning 
grounds to justify contravening the Floor Space Ratio development standard:  
 

Environmental Planning Ground 1 – The development is not out of character with the area, 
as it would present as equal or materially smaller in scale than many of the other buildings in 
the immediate vicinity. As discussed in this report, the surrounding context varies from two to 
four storey buildings, with nil side, front and rear setbacks, and similar or greater building 
heights than the subject site. This environmental planning ground is accepted because as the 
proposed development, which complies with the maximum height of building standard, 
presents a built form and scale that is consistent with the prevailing streetscape character, 
and does not result in undue amenity impacts to adjoining neighbours. Furthermore, the 
proposal is consistent with the existing scale of the heritage item and does not overwhelm the 
character or heritage significance of the item.  
 

Environmental Planning Ground 2 - The proposed development delivers a very high quality 
architecturally designed addition that will make a positive contribution to the local building 
stock and with visually interesting facades that will assist to mitigate any potential impacts of 
visual bulk. This environmental planning ground is accepted as the proposal is supported by 
the Architectural Excellence Design Review Panel (AEDRP) and Council’s Heritage team and 
has been designed carefully to retain as much original heritage fabric as possible. 
Furthermore, the proposed additions will allow for the continuation of the uses on the site, 
while improving the financial viability, which is a positive outcome for the heritage significance 
of the site.  
 

Cumulatively, the grounds are considered sufficient to justify contravening the development 
standard. 
 

For the reasons outlined above, it is recommended that the Clause 4.6 exception be granted.  
 
Part 5 – Miscellaneous provisions 
 

Section Proposed Complies 

Section 5.10  
Heritage conservation 

The subject site is a locally listed heritage item (Former 
School of Arts, Item I1317). The site is also located in 
the North Kingston Estate Heritage Conservation Area 
(HCA), and adjoins the King Street and Enmore Road 
HCA. 
 
A number of heritage items are located within the vicinity 
of the site, including Courthouse Hotel, Courthouse and 
former Police Station, ‘I Have A Dream’ mural, and 
Victorian terraces ‘Church Avenue-1886’ at 38-84 
Lennox Street Newtown. 
 
The proposal, subject to a deferred commencement 
condition relating to heritage matters as outlined below, 
achieves the objectives of this section as detailed 
below. 

Yes, subject 
to a deferred 

commenceme
nt condition  

The key and relevant objectives of Section 5.10 of IWLEP 2022 are to conserve the environmental 
heritage of the Inner West, including the heritage significance of conservation areas and their 
associated fabric, settings and views. 
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Section Proposed Complies 

An assessment of the proposal against Section 5.10 of IWLEP 2022 has been carried out and it is 
considered that the design of the proposal satisfactorily conserves the heritage significance of the 
existing building on the site, and significance of the HCA, subject to a deferred commencement 
condition. 
 
The proposed three storey addition at the rear is largely supported by Council’s Heritage Specialist, 
and it is understood that the addition will improve the commercial viability and longevity of the use 
on the site. Furthermore, the proposed addition seeks to retain some of the rear gable roof form and 
has been designed to protect the existing heritage item and its significance to the street and wider 
locality.  
 
During the assessment, a number of matters relating to heritage interpretation and demolition were 
raised with the applicant. Amended plans and supporting documentation were submitted in 
response. These have been outlined below. 
 
Demolition of original gables at the rear 

• Concern was initially raised by Council regarding the proposed southern side setback on the 
first and second floors of the new addition, given the extent of demolition of original roof form 
and fabric required to accommodate this. However, information has been provided during the 
assessment that states that the proposed size of the foyer on the first floor if necessary for BCA 
and constructability purposes. Further, reducing the size of the foyer would impact the viable 
operation of the theatre space on the first floor. Given that the use of the place is considered 
integral to its significance, and that the proposed adaptive reuse is a compatible use of a now 
redundant use, the impact on significant form and fabric, on balance, can be accepted.  

• An amended first floor plan which shows a new window opening within the eastern wall of the 
foyer to allow for views to the gabled roof is considered a positive approach.  

 
Foundations of billiards table within ground floor foyer 

• The site was historically used as, and named, a ‘School of Arts’, with a library, reading rooms, 
billiards tables and games areas located on the ground floor. Original foundations and footings 
of the billiards tables are still located within the ground floor plate, which are considered to be 
significant fabric. While a number of the billiard footings are being retained, the Applicant was 
encouraged to find opportunities to facilitate interpretation of the billiards table foundations by 
relocating the service point.  

• The foundations of the billiards table, located in the women’s bathrooms, are also proposed to 
be partially removed, and have not been clearly identified in the proposed floor plan. The 
additional information submitted indicated that interpretive signage can be provided to address 
Council’s request which on balance, can be accepted. As such, a deferred commencement 
condition is recommended to ensure this occurs. 

 
Encouraged to reinstate the Library, Hall and Billiard Room French Doors 

• The applicant stated in their response letter dated 07 April 2026 that reinstating the former 
library door (shown as studio 1 on the existing floor plan) will stand in the doorway of the 
proposed café….and we confirm that the billiard room entrance doors will be reinstated to where 
it originally stood (as per the plan drawings). 

• This is an acceptable outcome.  
 
Investigate opportunities to remove the unsympathetic internal finishes and colours schemes and 
replace…with a colour scheme based on pervious historical colour schemes 

• This was agreed to be included as part of a deferred commencement condition by the Applicant. 
  
In addition to the matters raised above, concern was raised regarding the location of a fire booster 
at the south-eastern corner of the heritage item. The proposal, as amended, has deleted this fire 
booster as it is not required. This is a positive outcome.  
 
The following additional information was requested during the assessment process and remain 
unresolved: 
 

1. Provide clarification as to how the door openings within the 1912 building will be modified. 
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Section Proposed Complies 

2. Provide clarification if the retained billiards table foundations and floor within the former 
northern studio (proposed female toilets) will be covered over and, if so, the methodology 
for ensuring the original fabric is protected.  

3. A Schedule of Conservation Works must be prepared by a qualified Heritage Architect in 
accordance with the Australia ICOMOS Burra Charter 2013. The schedule is to detail the 
conservation of all significant fabric, including but not limited to the following; fireplaces, 
brickwork, door and window joinery, glazing, hardware, tiling, roof plumbing, roofing and 
painting. The proposed works are to be carried out in a manner that minimises demolition, 
alterations and new penetrations/fixings to the significant fabric of the existing building. 

4. An interpretation plan must be prepared. The plan must be prepared by a suitably qualified 
and experienced heritage practitioner or historian in accordance with the ‘Heritage 
Interpretation Policy’ published by the Heritage Council of NSW and the NSW Department 
of Planning in August 2005 and ‘Heritage Information. 

5. Include recommendations by an archivist for the storage and conservation of the Library 
collection. 

6. A paint scraping must be undertaken to enable the preparation of an appropriate colour 
scheme based on previous historical colour schemes 

7. Details of any external lighting will need to be provided. 
8. A full archival record of the building and landscape elements to be altered is to be submitted, 

to the satisfaction of Council’s Heritage Specialist, prior to the commencement of any work 
and prior to the issue of a Construction Certificate. This will be included in any future 
condition of consent. 

 
Given the above, and as there are a number of outstanding items relating to the conservation and 
restoration of the heritage item, the following deferred commencement conditions are 
recommended, prepared to the satisfaction of Council’s Team Leader of Heritage and Urban 
Design: 
 

1. A Schedule of Conservation Works must be prepared by a qualified Heritage Architect in 
accordance with the Australia ICOMOS Burra Charter 2013. The schedule is to detail the 
conservation of all significant fabric, including but not limited to the following; fireplaces, 
brickwork, door and window joinery, glazing, hardware, tiling, roof plumbing, roofing and 
painting. The proposed works are to be carried out in a manner that minimises demolition, 
alterations and new penetrations/fixings to the significant fabric of the existing building. 

a. A paint scraping must be undertaken to enable the preparation of an appropriate 
external and internal colour scheme based on previous historical colour schemes 

b. The schedule should provide clarification as to how the door openings within the 
1912 building will be modified. 

 
2. An interpretation plan must be prepared. The plan must be prepared by a suitably qualified 

and experienced heritage practitioner or historian in accordance with the ‘Heritage 
Interpretation Policy’ published by the Heritage Council of NSW and the NSW Department 
of Planning in August 2005 and ‘Heritage Information’. 

a. The plan is to include recommendations by an archivist for the storage and 
conservation of the Library collection. 

b. The plan is to include interpretation of the foundations of the billiards table within 
the ground floor foyer and original rear halls. 

 
3. Details of any external lighting will need to be provided. 

 
4. A full archival record of the building to be altered is to be submitted. 

 
Given the above, and subject to a deferred commencement condition, the proposal preserves the 
environmental heritage of the Inner West, and is considered to satisfy the objectives of Section 5.10 
of IWLEP 2022. 

Section 5.21 
Flood planning  

The site is located in a flood planning area.  
 
The development, as amended, is considered to be 
compatible with the flood function and behaviour on the 
land now and under future projections. The design of the 
proposal and its scale will not affect the flood affectation 

Yes, subject 
to conditions 



Inner West Local Planning Panel ITEM 8 

 

PAGE 417 

Section Proposed Complies 

of the subject site or adjoining properties and is 
considered to appropriately manage flood risk to life and 
the environment.  
 
A Flood Risk Management Report has been prepared in 
accordance with this section, and Part 2.22 of MDCP 
2011. Conditions are recommended to ensure flooding 
is appropriately managed and mitigated. 

 
Part 6 – Additional local provisions 
 

Section Proposed Complies 

Section 6.2  
Earthworks  

• The proposed earthworks are unlikely to have a 
detrimental impact on environmental functions and 
processes, existing drainage patterns, or soil 
stability. 

Yes 

Section 6.3  
Stormwater 
Management  

• The development, subject to conditions, would not 
result in any significant runoff to adjoining 
properties or the environment.  

Yes, subject 
to conditions  

 

B. Development Control Plans 
 

Summary  
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011 (MDCP 2011). 
 

MDCP 2011  Complies 

Part 2.1 – Urban Design Yes – see discussion 

Part 2.5 – Equity of Access and Mobility Yes – see discussion 

Part 2.6 – Acoustic and Visual Privacy Yes – see discussion 

Part 2.7 – Solar Access and Overshadowing  No – see discussion 

Part 2.8 – Social Impact Yes 

Part 2.9 – Community Safety Yes 

Part 2.10 – Parking No – see discussion  

Part 2.17 – Water Sensitive Urban Design  Yes  

Part 2.18 – Landscaping and Open Space No – see discussion 

Part 2.21 – Site Facilities and Waste Management Yes 

Part 2.25 – Stormwater Management Yes 

Part 5 – Commercial and Mixed Use Development Yes – see discussion  

Part 8 – Heritage  Yes – see discussion  

Part 9 – Strategic Context Yes 

 
The following provides discussion of the relevant issues: 
 

Marrickville Development Control Plan 2011 
 
The application was assessed against the following relevant parts of the Marrickville 
Development Control Plan 2011 (MDCP 2011). 
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Part 2 – Generic Provisions 
 

Control Assessment Complies 

Part 2.1 Urban 
Design 

The proposed development, subject to a deferred 
commencement condition relating to heritage matters, satisfies 
the relevant provisions of this Part as follows: 

• The proposal does not impact the definition between the 
public and private domain and is appropriate for the 
character of the locality given its form, massing, siting and 
detailing. Furthermore, the proposed addition protects the 
heritage item and its significance; and 

• The proposal preserves the existing character of the 
streetscape, as the proposed addition retains much of the 
existing fabric, does not seek to alter the front façade (with 
the exception of minor improvements), and protects the 
distinctive side elevation including the gable roof at the rear 
as the addition is set back from the side boundary; and 

• The proposal seeks to revitalise an existing cultural hub 
within Newtown, by providing a mix of uses within the site, 
improving accessibility, and achieve high quality urban 
design. 

Yes, subject to a 
deferred 

commencement 
condition  

Part 2.5 Equity 
of Access and 
Mobility 

The proposed development satisfies the relevant provisions of 
this Part as follows: 

• A BCA and Access Report was submitted to Council 
outlining that the development can comply with the relevant 
legislative requirements subject to a combination of 
deemed to satisfy and performance solutions.  

• Notwithstanding this, appropriate access is provided for all 
persons through the entrances to the premises, and an 
elevator is proposed to provide access to the upper levels. 

• A Continuous Accessible Path of Travel (CAPT) to and 
within the subject premises is provided which allows a 
person with a disability to gain access to all areas within the 
site; and 

• Suitable accessible sanitary facilities are provided. 

Yes, subject to 
conditions  

Part 2.6 
Acoustic and 
Visual Privacy 

The proposal will have a satisfactory impact on visual and 
acoustic levels of the surrounds as follows:  

• The development is accompanied with an acoustic 
assessment which demonstrates compliance with the 
relevant acoustic noise criteria. 

• Conditions are imposed to ensure compliance with the 
relevant acoustic noise criteria. 

• The proposal includes appropriate management 
techniques to limit acoustic impacts to nearby and adjoining 
residents. 

• New windows are proposed along the southern and eastern 
elevations on the first and second floors. A dwelling house 
is located to the south of the site (no. 3 Eliza Street), and 
both commercial and residential uses are to the south and 
east of the site. The proposed windows are considered 
acceptable, as the foyer windows are to be a ‘feature 
window’ with a stained glass effect, and thus, reducing 
overlooking opportunities. In addition, the windows serving 
the studios on the second level will have a sill height of 2.3 
metres; thus, there will be no undue amenity impact from 
these windows.  

• The proposed hours of operation, as discussed elsewhere 
in this report, are consistent with adjoining properties on 
King Street, and are reasonable to limit acoustic impacts to 
nearby and adjoining residents. 

Yes, subject to 
conditions 
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Control Assessment Complies 

• A condition of consent has been recommended requiring 
waste collection to only occur between 7am and 8pm 
weekdays, and 9am to 5pm weekends.  

• Furthermore, the submitted Plan of Management states 
that the restaurant and café uses will retain waste during 
their service periods and will only transfer to the waste room 
between 7am and 6pm. Additionally, the waste room will be 
equipped for final sorting and the compacting of waste 
including a glass crusher, with this only occurring between 
10am and 6pm. A condition of consent is recommended to 
ensure this.  

Part 2.7 Solar 
Access and 
Oershadowing 

The proposal will have a satisfactory impact in terms of solar 
access and overshadowing on the surrounds as follows: 
 
Overshadowing 

• The site adjoins a dwelling house at no. 3 Eliza Street, and 
a number of residential uses above ground floor 
commercial tenancies (no. 315 & no. 317 King Street), as 
detailed in the image below. 

 
• The proposal results in non-compliant solar access to these 

properties. Please see discussion below.  

No but 
acceptable on 

merit 

3 Eliza Street and no. 317 King Street have a ground level courtyard and deck at the first level, while 
no. 315 King Street has a ground level courtyard. 
 
Where a development proposal results in a decrease in sunlight available on 21 June resulting in less 
than two hours of solar access for the adjoining property, the proposal may be considered on its merit 
with regard to the criteria of points a to d in Control 2 contained in Part 2.7 of MDCP 2011. The planning 
principle regarding access to sunlight as developed in the case law Benevolent Society v Waverley 
Council [2010] NSWLEC 1082 is also used as a tool to interpret the following control.   
 
C2(ii) of Part 2.7.3 of MDCP 2011 states: 
 
If the development proposal results in a further decrease in sunlight available on 21 June, Council will 
consider:  
 
a.   The development potential of the site;  
 
The development potential of the site prescribed by the development standards under the IWLEP 2022 
is a maximum 14 metre height limit and 1.5:1 FSR. In addition, the subject site is zoned E1 Local 
Centre, which predominantly permits mixed use commercial developments.  
 
The following is noted with respect to this matter: 

• The development complies with the 14 metre height development standard under the IWLEP 
2022, as a maximum height of 13.3 metres is proposed. The proposal seeks to revitalise the 
existing site, and enable a continuation of the current uses undertaken on the site, which are 
permissible within the E1 Local Centre zone. 

• The proposal has adopted side, front and rear setbacks that enable a built form that do not 
overwhelm the setting of the heritage item or its existing proportions and significant fabric, and 
thus, reduce the overall bulk of the additions.  
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Control Assessment Complies 

• While the development does not comply with the maximum floor space ratio standard, noting 
a 18.8% variation is proposed, the variation results in a building scale similar to that of 
adjoining developments and suitable given the existing built context. 

• In this regard, the proposal is considered to be an appropriate redevelopment of the site.  
 
b.   The particular circumstances of the neighbouring site(s), for example, the proximity of any 
residential accommodation to the boundary, the resultant proximity of windows to the boundary, and 
whether this makes compliance difficult; 
 
The following is noted with respect to this matter: 

• The neighbouring properties are located directly south of the subject site, which makes 
compliance difficult to achieve with any future development on the subject site.  

• The neighbouring sites are also all located within the E1 Local Centre zoning, with no. 315 
and 317 King Street located directly in the commercial precinct hub (being King Street). These 
sites have similar planning controls applicable which envision greater development to occur. 
It is noted that no.3 Eliza Street is a residential dwelling located within a commercial zone, 
which makes compliance with this Part difficult to achieve.  

• The private open spaces and balconies are situated to the north, which is towards the subject 
site.  
 

c.   Any exceptional circumstances of the subject site such as heritage, built form or topography; and 

 
The following is noted: 

• The subject site is a locally listed heritage item, and is also located within a heritage 
conservation area. Given the existing site context and built form, additions can only be located 
towards the rear of the site. This makes compliance with this Part more difficult to achieve in 
this instance.  

• The built form of the additions, as outlined in this report, are consistent with adjoining 
properties (no. 7 Eliza Street, the Court House, the Police Station), and are compatible with 
the envisioned development for the site and wider locality.  

 
d.   Whether the sunlight available in March to September is significantly reduced, such that it 
impacts upon the functioning of principal living areas and the principal areas of open space. To 
ensure compliance with this control, separate shadow diagrams for the March/September period 
must be submitted. 
 
The following is noted: 

• Solar access and overshadowing diagrams were submitted for March / September equinoxes. 
These diagrams demonstrate that adequate solar access will be retained to the private open 
spaces of these neighbouring properties. 

 
In assessment of the above and solar access principles, it is considered that the impacts are 
reasonable and that the proposal satisfies the objectives of Part 2.7 of MDCP 2011. 

Part 2.9 
Community 
Safety 

The proposed development satisfies the relevant provisions of 
this Part as follows: 

• The proposal adopts CPTED principles in its design, 
including upgrades are proposed along the right of way at the 
southern elevation and CCTV to improve pedestrian activity 
and ensure safety of those accessing the site. 

• NSW Police have recommended conditions ensuring CCTV 
be included in the development. Please refer to Attachment 
A for the wording.  

• The building entrance remains identifiable and visible from 

the street. 

Yes, subject to 
conditions 

Part 2.10 
Parking 

The proposed development presents a noncompliance to this 
Part, however, the variance is acceptable as follows:  

• No car parking spaces are proposed. However, the existing 
building footprint occupies the entire site (i.e., all four 
boundaries), and as such, is unable to provide car parking.  

No but 
acceptable on 

merit 
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Control Assessment Complies 

• The subject site is located within an accessible area and is a 
local heritage item; as such, a variation to car parking 
requirements is acceptable given the impacts to streetscape 
and desired future character of the area in accordance with 
control C3. 

Part 2.12 
Signage and 
Advertising 
Structures 

The proposed development satisfies the relevant provisions of 
this Part as follows: 

• No new signage is proposed as part of this development 
application. A new application can be lodged in the future 
should any signage be required.  

N/A 

Part 2.17 
Water 
Sensitive 
Urban Design  

The proposed development satisfies the relevant provisions of 
this Part as follows: 

• Given the scale of the development, the proposal is required 
to meet the water conservation and water quality targets 
specified in this Part. Appropriate conditions of consent have 
been included to ensure the development includes 
stormwater quality improvement devices.  

Yes, subject to 
conditions  

Part 2.18 
Landscaping 
and Open 
Spaces  

The proposed development satisfies the relevant provisions of 
this Part as follows: 

• Control C25 states that landscaped areas of mixed use 
developments will be determined on merit and depend on the 
overall streetscape and the desired future character of the 
area.  

• The subject application does not propose landscaping as part 
of the development; however, given the existing site 
conditions (being a heritage item that occupies the entire 
site), it is difficult to require landscaping be incorporated into 
the design. Furthermore, the proposal is consistent with 
adjoining properties with similar setbacks and site coverage. 
In this regard, the proposal is acceptable in this instance.  

• Given this, the proposal is considered to satisfy the following 
objectivise: 
O1 The development is consistent with adjoining commercial 
properties and the character of the area  
 

No but 
acceptable on 

merit. 

Part 2.21 Site 
Facilities and 
Waste 
Management  

The proposed development satisfies the relevant provisions of 
this Part as follows: 

• The application was accompanied by a waste management 
plan in accordance with the Part; and 

• Conditions are recommended to ensure the appropriate 
management of waste during the construction of the 
proposal. 

Yes, subject to 
conditions 

Part 2.22 Flood 
Management  

Refer to LEP discussion. Yes, subject to 
conditions 

Part 2.25 
Stormwater 
Management  

Conditions are recommended to ensure the appropriate 
management of stormwater.  

Yes, subject to 
conditions 

 
Part 3 – Subdivision, Amalgamation and Movement Networks 
 

Control Assessment Complies 

3.2 Torrens 
title subdivision 
and 
amalgamation  

The submitted survey indicates that the current title is a limited 
title, and as such, the boundaries have not been investigated by 
the Registrar General. A Plan of Redefinition, lodged with the 
Land Registry Services, is thus required to accurately define the 
subject lot by survey. A deferred commencement condition of 
consent is recommended requiring a Plan of Definition. 

Yes subject to 
conditions 
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Part 5 – Commercial and Mixed Use Development 
 

Control Assessment Complies 

Part 5.1.3  
Building Form 

The proposed development satisfies the relevant provisions of 
this Part as follows: 

• As outlined in this report, the application proposes a 
variation to the floor space ratio development standard by 
143sqm or 18.8%. Despite this, the proposed development 
is considered to be compatible with the existing character of 
the commercial precinct, as the additions are consistent with 
adjoining developments (namely no. 7 Eliza Street, the 
Police Station and the Court House opposite the site), and 
do not result in undue amenity impacts to adjoining 
neighbours.  

• The proposal presents a non-compliance with the rear 
building massing, specifically control C13(i) which requires 
the rear to be within a combination of a 45 degree sloping 
plane from a point 7.5 metres vertically above the lane 
ground level. However, it has been adequately 
demonstrated that the portion of the building proposed 
outside the envelope control does not create undue visual 
bulk impacts to neighbouring properties at the rear. It is 
understood that the proposed development will result in 
additional overshadowing impacts to the southern 
neighbours; however, for the reasons outlined in Part B of 
this report, the proposed overshadowing and subsequent 
rear building form is considered acceptable as the 
development is consistent in scale and height of surrounding 
developments, and compliance is difficult to achieve due to 
the orientation of the site. In addition, the redevelopment of 
the site allows for a continuation, and creation, of a variety 
of permissible uses that meet the objectives of the E1 Local 
Centre zone. In this regard, the proposal is considered to 
satisfy C13(ii).  

• In addition, the proposal complies with the maximum height 
requirements, and generally sits within the existing envelope 
of the heritage item, with regards to building setbacks and 
massing. 

• The development is subservient to the heritage item, its 
setting and significance, and does not result in adverse 
visual bulk impacts to the street or adjoining properties. 

• As such, the proposal is considered to satisfy the following 
objectives: 
O1 The density of the development is compatible with the 
desired future character of the surrounding precinct. 
O2 The density of the development is appropriate to the 
contextual constraints of the site.  
O5 The proposal preserves the existing building frontage of 
the heritage item, and wider streetscape. 
O9 The development does not result in adverse amenity 
impacts as a result of its rear massing.  

No but 
acceptable on 

merit 

Part 5.1.4 
Building Detail 

The proposed development satisfies the relevant provisions of 
this Part as follows: 

• The development seeks to largely retain significant features 
of the heritage item, while constructing a contemporary 
addition at the rear. The development is set in from the 
southern side elevation to enable the rear gables to be 
visible, and the development is located within the existing 
setbacks established by the item.  

• The proposal retains an active street frontage, and seeks to 
improve the southern side elevation to allow for pedestrian 

Yes  
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Control Assessment Complies 

activity along the right of way, through the inclusion of foyer 
entrances, and lighting.  

Part 5.1.5 
Building Use 

The proposed development satisfies the relevant provisions of 
this Part as follows: 

• The application proposes a number of land uses that will 
provide an active street frontage along Eliza Street.  

• The proposed uses (being entertainment facilities, light 
industry and food and drink premises) encourage a range of 
activity within the site that increase vitality, safety, and 
security. The proposed hours of operation, as discussed 
elsewhere in this report, are considered reasonable given 
the location and wider precinct, subject to appropriate 
conditions relating to noise attenuation. 

Yes, subject 
to conditions  

Part 5.1.6 
Vehicle Access, 
Parking and 
Loading 
Services 

The proposed development satisfies the relevant provisions of 
this Part as follows: 

• As outlined in this report, the existing building footprint 
occupies the entire site, and thus, no car parking can be 
provided. Furthermore, as the site is a heritage item, 
demolition of part of the premises to create car parking on 
the site is not considered appropriate. 

• Waste will be collected from the right of way along the 
southern elevation. Deliveries will also occur along this right 
of way.   

No but 
acceptable on 

merit 

Part 5.3.1.1 
Plan of 
Management 

The proposed development satisfies the relevant provisions of 
this Part as follows: 

• A Plan of Management (POM) was submitted with the 
application.  

• The POM includes details regarding total number of patrons 
expected on-site, waste management, security and hours of 
operation. The POM submitted is considered to be 
comprehensive and provide suitable management 
procedures to minimise potential amenity impacts to the 
surrounding locality.  

• A condition is included in the recommendation requiring the 
operation of the premises to adhere to the POM submitted, 
as amended by any conditions of consent. 

Yes, subject 
to conditions 

Part 5.3.1.2 
Noise and 
vibration 
generation 

The proposed development satisfies the relevant provisions of 
this Part as follows: 

• This matter is discussed above under Part 2.6 of MDCP 
2011, and the development is acceptable in this regard 
subject to the imposition of appropriate conditions. 

Yes, subject 
to conditions  

Part 5.3.1.4 
Hours of 
Operation 

The proposed development satisfies the relevant provisions of 
this Part as follows: 

• The application seeks approval for the hours of operation 
between 7:00am to Midnight (12am) Mondays to Sundays. 

• The proposed hours of operation are outside of traditional 
operating hours; however, the hours proposed are unlikely 
to result in any adverse amenity impacts to neighbouring 
properties and are generally consistent with the hours of 
operation of other business within the locality. Please see 
discussion below.  

Yes, 
acceptable on 

merit and 
subject to 
conditions 

The proposal seeks consent for hours of operation between 7:00am to Midnight (12am) Mondays 
to Sundays. An assessment of neighbouring developments within the vicinity have found that the 
proposed hours would be consistent, as follows: 
 

Address DA Number Proposal Approved Hours 

7 Eliza 
Street 

DA200700279 to demolish part of the improvements and 
carry out alterations and additions to the 

8am – 6pm Monday to 
Friday  
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Control Assessment Complies 

premises and to use the premises as a 
research institute with off street car parking 
for 22 vehicles and to erect an associated 
sign relating to property 

182 
Australia 
Street 

MOD/2025/0164 Amendment to Condition 37 for a 12-month 
extension of trial trading hours to 7:00 AM 
to 10:30 PM on Thursday, Friday, and 
Saturday. 

7am – 6pm Monday to 
Sunday (core hours) 
 
7am – 6pm Sunday to 
Wednesday, 7am – 
10:30pm Thursday to 
Saturday (trial) 

206-212 
Australia 
Street 

DA/2021/1261 To demolish part of the premises and carry 
out ground and first floor alterations and 
additions and to fit out and use the ground 
floor tenancies as food and drink premises' 
operating 7:00am to midnight daily and a 
single residence above each shop on lots 
1, 2 & 4 

7am – 12am Monday to 
Saturday 
7am – 10pm Sunday 

277 
Australia 
Street 

MOD/2021/0244 Application to modify Determination 
No.200800194 dated 24 June 2008 to 
increase the trading hours of the ground 
floor food premises to 7:00am to 10:00pm 
daily 

7am – 10pm Monday to 
Sundays 

283-285 
King Street  

MOD/2022/0400 Modification application to extended trading 
hours to the ground floor courtyard to 7am 
to 3am (the following day) Mondays to 
Fridays, 7am to 4am (the following day) 
Saturdays. Proposal also seeks to amend 
condition 10 to reduce required amount of 
security guards. 

8am – 12am Monday to 
Saturdays, 
10am – 12am Sundays & 
Public holidays (core 
hours) 
 
7am to 3am Mondays to 
Fridays, 7am – 4am 
Saturdays, 10am – 12am, 
Sundays (trial hours) 

323 King 
Street 

DA/2020/0839 Alterations and additions to pub and 
change in hours of operation and increase 
in patron numbers. 

5am – 5am Monday to 
Saturdays, 10am – 12am 
Sundays  

 
It is understood that a dwelling house (no. 3 Eliza Street) is located adjacent to the subject site. Other 
surrounding land uses are predominately commercial in nature with residential above.  
 
The subject site is located within an E1 Local Centre zoning, which envisions vibrant and functional 
commercial centres, that generate employment opportunities and economic growth. As outlined in 
this report, the proposed uses, being an entertainment facility, light industry and food and drink 
premises, are considered to achieve the objectives of the zone.  
 
As shown in the above table, the proposed hours of operation would be comparable to adjoining 
commercial premises, noting that the site is located near neighbouring food and drink premises / 
pubs, and the submitted acoustic information is supported by Council’s Environmental Health officer 
subject to the mitigation and attenuation measures being implemented. Appropriate conditions of 
consent have been recommended to ensure this. The application was also referred to the Inner West 
Licensing Unit (via NSW Police), who have advised that NSW Police do not object to the application, 
subject to conditions relating to CCTV installation, and associated management.  
 
In addition to the above, the subject site is within close proximity to the Enmore Road Special 
Entertainment Precinct (SEP), which permits extended trading hours, and is located within the 
proposed King Street SEP as part of a future Planning Proposal between the Council and City of 
Sydney.  
 
Given the above, the proposed hours are considered to be reasonable given the site context, subject 
to appropriate conditions of consent being adopted regarding ongoing management once 
operational. 
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Part 8 – Heritage 
 

Control Assessment Complies 

Part 8.1.7 
Heritage items 

The proposed development satisfies the relevant provisions 
of this Part as follows: 

• The development, subject to a deferred commencement 
condition relating to additional documentation, is 
considered to adequately conserve the significance of the 
item. 

• While the additions are highly visible from the public 
domain, the additions have been designed to retain 
significant external features of the heritage item, noting 
that the proposed first floor southern side setback allows 
for the preservation and visibility of the rear gable roof 
form. The main external body of the item is largely 
retained and conserved. 

• Furthermore, the proposal retains the existing proportions 
of the heritage item along the front and side elevations, 
and also seeks to retain significant decorative features, 
which is positive.  

• The proposed materials and finishes schedule is 
generally supportive, subject to a condition being 
included in the deferred commencement requiring a paint 
scraping study be undertaken to ensure the proposed 
colour scheme for the heritage fabric is appropriate to the 
item. 

• As outlined elsewhere in this report, a deferred 
commencement condition is recommended requiring 
additional documentation be prepared (including an 
Interpretation Plan and Schedule of Conservation 
Works).  

Yes, subject to 
a deferred 

commencement 
condition. 

Part 8.1.8 
Requirement for 
a HIS or CMP 

The proposed development satisfies the relevant provisions 
of this Part as follows: 

• A Heritage Impact Statement (HIS) was prepared as part 
of this DA submission.  

• During the assessment, a Conservation Management 
Plan (CMP) prepared in 2024 by Heritage Solutions, 
Bruce Ley, was submitted to Council. Appropriate 
conditions are recommended to ensure the development 
acts in accordance with the CMP. 

Yes, subject to 
conditions 

Part 8.3 Controls 
for Residential 
HCAs  

The proposed development satisfies the relevant provisions 
of this Part as follows: 

• The site is located within a residential HCA, however, the 
site itself and the surrounding context is not zoned for 
residential uses. Notwithstanding this, an assessment 
has been made against Part 8.3 Controls for Residential 
HCAs. 

• The development maintains existing building front and 
side setbacks. Furthermore, the height of the original 
building and does not overwhelm the existing built form 
as outlined elsewhere in this report.  

• The proposed additions are visible from the public 
domain, however, the existing site conditions make any 
addition difficult to ‘hide’, given the laneway to the south 
of the site. Notwithstanding this, the proposed additions 
are considered to respond appropriately to the heritage 
item’s setting and built form, including its setbacks, and 
retains significant internal and external fabric, while 
providing modern improvements to enable the ongoing 
revitalisation of the site.  

Yes, subject to 
conditions  
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• The façade of the building is unchanged by the 
development, with the exception of the security gate. 

• The new additions to the rear exhibit materials that are 
compatible with the conservation area. 

• As outlined earlier in this report, a deferred 
commencement conditions recommended to prepare the 
following: 
o A Schedule of Conservation Works  
o An interpretation plan  
o Details of any external lighting  
o Archival recording of the building  

 
Part 9 – Strategic Context 
 

Control Assessment Complies 

Part 9.37 King 
Street and 
Enmore Road 
Commercial  
(Commercial 
Precinct 37) 

The proposed development, subject to a deferred 
commencement condition regarding heritage matters, satisfies 
the relevant provisions of this Part as follows: 

• The proposal protects the heritage item on the site, as the 
additions are located at the rear of the site, and allow the 
original built form and fabric to be interpreted.  

• The proposal allows for the revitalisation of the heritage 
item, and its continuation as a performing arts theatre for 
the commercial precinct.  

Yes, subject 
to conditions 

 

C. Environmental Planning Regulations  
 
The application has been assessed and the following provides a summary of the relevant 
sections of the Environmental Planning and Assessment Regulation 2021 (EP&A Regulation 
2021).  
 

Part 4 Determination of Development Applications  
 
Section 64 of the EP&A Regulation 2021 applies to a development application that involves 
the rebuilding or alteration of an existing building if.  
 

(a) the proposed building work and previous building work together represent more 
than half of the total volume of the building, or 

(b) the measures contained in the building are inadequate— 
(i) to protect persons using the building, if there is a fire, or 
(ii) to facilitate the safe egress of persons using the building from the 

building, if there is a fire, or 
(iii) to restrict the spread of fire from the building to other buildings nearby. 

 
The consent authority must consider whether it is appropriate to require the existing building 
to be brought into total or partial conformity with the Building Code of Australia. 
 
In considering the above, the applicant has provided a report demonstrating the works conform 
with the Building Code of Australia.  
 

D. The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will not have significant adverse 
environmental, social or economic impacts upon the locality. 
 
 



Inner West Local Planning Panel ITEM 8 

 

PAGE 427 

E. The Suitability of the Site for the Development 
 
The proposal is of a nature in keeping with the overall function of the site. The premises are 
in a commercial and residential surrounding and amongst similar uses to that proposed. 
 

F. Submissions 
 
The application was notified in accordance with Council’s Community Engagement Strategy 
2025-2029 between 21 October 2025 to 11 November 2025. 
 
During the notification period, one (1) submission was received. 
 
Issues raised in the submissions received are discussed below: 
 
 

Issue   Comment 
Location of documents on 
Council’s tracker 

An email was sent to the submitter with a copy of the architectural 
plans. 

 

G. The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
This has been achieved in this instance.  
 

6. Section 7.11 Contributions 
 
Section 7.11 contributions are payable for the proposal.  
 
A ‘credit’ for the existing entertainment facility (207sqm) and light industries (260sqm has been 
applied. Based on the proposal for 337sqm of entertainment facilities, 158sqm for light 
industries (creative studios) and 182sqm food and drink premises, a contribution of $3,840 
would be required under the Inner West Local Infrastructure Contributions Plan 2023. 
 

A condition requiring that contribution to be paid is included in the recommendation.  
 

7. Housing and Productivity Contributions 
 
The carrying out of the development would result in an increased demand for essential state 
infrastructure such as schools, hospitals, major roads, public transport infrastructure and 
regional open space. A contribution of $6,714.50 would be required for the development under 
Part 7, Subdivision 4 Housing and Productivity Contributions of the EP&A Act 1979.  
 
A housing and productivity contribution is required in addition to any Section 7.11 or 7.12 
Contribution. A condition requiring that the housing and productivity contribution is to be paid 
is included in the recommendation. 
 

8. Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
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• Heritage Specialist 

• Development Engineer 

• Resource Recovery 

• Environmental Health 

• Building Certification 
 
Environmental Health 
Conditions of consent have been imposed requiring a future DA be lodged for the fit-out of the 
restaurant and café uses within the front tenancies. Furthermore, as part of the deferred 
commencement condition, details of the mechanical ventilation system is to be provided to 
and approved by Council. 
 
The following external referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• NSW Police 
 

9. Conclusion  
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 and Marrickville Development Control Plan 
2011.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest. 
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 

10. Recommendation 
 

A. In relation to the proposal in Development Application No. DA/2025/0863 to 
contravene the Floor Space Ratio development standard in Clause 4.4 of Inner West 
Local Environmental Plan 2022 the Inner West Local Planning Panel is satisfied that 
the Applicant has demonstrated that: 

(a) compliance with the development standard is unreasonable or unnecessary in 
the circumstances, and 

(b) there are sufficient environmental planning grounds to justify the contravention 
of the development standard. 
 

B. That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2025/0863 
for partial demolition of existing structures and construction of a three storey addition 
to an existing mixed use building, proposed uses include commercial spaces, artist 
studios and entertainment facility operating 7am to Midnight 7 days a week at 5 Eliza 
Street, Newtown subject to the conditions listed in Attachment A below. 
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Attachment A – Recommended conditions of consent  
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Attachment B – Plans of proposed development 

 



Inner West Local Planning Panel ITEM 8 

 

PAGE 457 



Inner West Local Planning Panel ITEM 8 

 

PAGE 458 



Inner West Local Planning Panel ITEM 8 

 

PAGE 459 



Inner West Local Planning Panel ITEM 8 

 

PAGE 460 



Inner West Local Planning Panel ITEM 8 

 

PAGE 461 



Inner West Local Planning Panel ITEM 8 

 

PAGE 462 



Inner West Local Planning Panel ITEM 8 

 

PAGE 463 



Inner West Local Planning Panel ITEM 8 

 

PAGE 464 


