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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2025/0974 

Address 88 Rowntree Street BIRCHGROVE   

Proposal Alterations and additions to an existing semi-detached two-storey 

dwelling, including partial demolition of existing structures, 

construction of a new dwelling, Torrens title subdivision into two 

(2) lots, with ancillary works 

Date of Lodgement 11 November 2025 

Applicant Raymond Panetta Architects Pty Ltd 

Owner Kelvin Zheng 

Number of Submissions Initial: 12 

Cost of works $1,500,000.00 

Reason for determination at 

Planning Panel 

Section 4.6 variation exceeds 10% 

Number of submissions 

Key Considerations Subdivision 

View loss 

Bulk and scale 

Privacy 

Recommendation Approved with Conditions  

Attachment A Recommended conditions of consent  

Attachment B Plans of proposed development 

Attachment C Clause 4.6 Exception to Development Standards  

 
LOCALITY MAP 

Subject 

Site 

 

Objectors 

 

N 

Notified 

Area 

 

Supporters 

 

 

Note: Due to scale of map, not all objectors could be shown and one objector provided no address 
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1.   Executive Summary 
 

This report is an assessment of the application submitted to Council for alterations and 

additions to an existing semi-detached two-storey dwelling, including partial demolition of 

existing structures, construction of a new dwelling, Torrens title subdivision into two (2) lots, 

with ancillary works at 88 Rowntree Street, Birchgrove.  

 

The application was notified to surrounding properties and 12 submissions were received in 

response to the initial notification. 

 

The main issues that have arisen from the application include:  

 

• Subdivision 

• Bulk and scale 

• View loss 

• Privacy 

 

The non-compliances are acceptable given amendments to the new infill dwelling that have 

reduced the height and width of the proposal addressing bulk, scale, view loss, and amenity 

(overlooking) impacts and the proposed subdivision is considered to match the subdivision 

pattern in the immediate locale and therefore the application is recommended for approval.  

 

2.   Proposal 
 

Subdivision of the existing lot into two lots. Partial demolition of the additions to the existing 

dwelling, alterations to existing dwelling and addition of new infill attached dwelling with 

associated landscaping to both. 

 

3.   Site Description 
 

The subject site is located on the northwestern side of Rowntree Street, between Spring Street 

and Macquarie Terrace. The site consists of one allotment and is generally rectangular in 

shape with a total area of approximately 219sqm and is legally described as Lot 1 in DP 

199900. 

 

The site has a frontage to Rowntree Street of approximately 10 metres.  

 

The site supports a 2 storey attached terrace dwelling house. The adjoining properties support 

similar attached 2 storey terraces. 

 

The property is located within a heritage conservation area.  
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Figure 3: Photo of subject site as viewed from iRowntree Street  

 
Figure 4: Zoning Map (subject site in red) 
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4.   Background  
 

Site history 

 

The following summary outlines the relevant development history of the subject site and any 

relevant applications on surrounding properties.  

 

Subject Site 

 

Application Proposal Date & Decision 

PDA/2025/0086 Proposed subdivision of the site into two 

Torrens lots, alterations and additions to 

the existing dwelling and construction of 

a new dwelling. 

26/06/2025 Issued 

 

86 Rowntree Street 

 

Application Proposal Date & Decision 

DA/2024/0403  84-86 Rowntree Street 

Alterations and additions to two existing 

dwelling houses, including construction 

of dormer windows and extension of the 

first-floor verandas on the front 

elevation 

11/10/2024 Refused 

MOD/2024/0079 Internal and external modifications to 

approved alterations and additions to 

dwelling 

12/06/2024 Approved 

BC/2024/0016 Building Certificate internal and external 

works undertaken without a 

construction certificate and beyond the 

approval granted by the DA. 

20/02/2024 Approved 

DA/2020/0771 Alterations and additions to existing 

dwelling-house 

16/03/2021 Approved 

(IWLPP) 

 

8 Spring Street 

 

Application Proposal Date & Decision 

DA/2020/1072  Alterations to the rear of the existing 

dwelling and excavation of the rear yard 

20/20/2021 Approved 
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10 Spring Street 

 

Application Proposal Date & Decision 

DA/2018/183 Demolition and reconstruction of 

wall/fence along front boundary, and 

associated works, including new entry 

stairs and landscaping to front of site. 

13/04/2018 Refused 

 

12 Spring Street 

 

Application Proposal Date & Decision 

DA/2023/0002 Alterations and additions and 

conversion to single dwelling 

08/05/2023 Approved 

MOD/2024/0277 Section 4.55(1) Modification to 

DA/2023/0002 dated 8 May 2023, 

modification involves amendment to 

condition 2 relating to Contribution Fees 

and to review the original DA 

Lodgement fee. 

23/08/2024 Approved 

 

47 Gipps Street 

 

Application Proposal Date & Decision 

D/2009/276 Alterations and additions to an existing 

dwelling. This application relies on a 

SEPP No.1 objection to floor space ratio 

and landscaped area. 

23/02/2010 Approved 

 

Application history 

 

The following table outlines the relevant history of the subject application.  

 

Date Discussion / Letter / Additional Information  

02/12/2025 Site inspections held with the applicant and owner on-site in addition to 

inspections to several objectors and their homes. 

25/02/2026 A request for further information was sent to the applicant requiring the 

amended plans to address heritage matters, height, bulk and scale, 

privacy and stormwater. 

12/03/2026 In person meeting held between Council and the applicant to discuss 

the proposal. 

23/03/2026 Amended plans and supporting documentation were received. 

Renotification was not required in accordance with Council’s 

Community Engagement Strategy 2025-2029. The amended plans and 

supporting documentation are the subject of this report. 
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02/04/2026 Communications with the applicant requiring refinement of the 

amended scheme were provided. These further amended plans and 

supporting documentation are the subject of this report (these were not 

required to be notified as per the Community Engagement Strategy 

2025-2029 as they were considered to have a similar/reduced impact 

to the plans already notified). 

04/05/2026 View Loss assessment provided by the applicant. 

 

5.   Assessment 
 

The following is a summary of the assessment of the application in accordance with Section 

4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979).  

 

A.  Environmental Planning Instruments 
 

The application has been assessed and the following provides a summary of the relevant 

Environmental Planning Instruments.  

 

State Environmental Planning Policies (SEPPs) 

 

SEPP (Resilience and Hazards) 2021 

 

Chapter 4 Remediation of land 

 

Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 

to the carrying out of any development on land unless: 

 

(a)  it has considered whether the land is contaminated, and 

 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the development 

is proposed to be carried out, and 

 

(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 

remediated before the land is used for that purpose. 

 

In considering the above, there is no evidence of contamination on the site.  

 

There is also no indication of uses listed in Table 1 of the contaminated land planning 

guidelines within Council’s records. The land will be suitable for the proposed use as there is 

no indication of contamination.  
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SEPP (Sustainable Buildings) 2022  

 

Chapter 2 Standards for residential development - BASIX 

 

The application is accompanied by a BASIX Certificate (lodged within 3 months of the date of 

the lodgment of this application) in compliance with the EP&A Regulation 2021. 

 

SEPP (Biodiversity and Conservation) 2021 

 

Chapter 6 Water Catchments  

 

Section 6.6 under Part 6.2 of the Biodiversity and Conservation SEPP provides matters for 

consideration which apply to the proposal. The subject site is located within the designated 

hydrological catchment of the Sydney Harbour Catchment and is subject to the provisions 

contained within Chapter 6 of the above Biodiversity Conservation SEPP.  

 

It is considered that the proposal remains consistent with the relevant general development 

controls under Part 6.2 of the Biodiversity Conservation SEPP and would not have an adverse 

effect in terms of water quality and quantity, aquatic ecology, flooding, or recreation and public 

access. 

 

Inner West Local Environmental Plan 2022  

 

The application was assessed against the following relevant sections of the Inner West Local 

Environmental Plan 2022 (IWLEP 2022). 

 

Part 1 – Preliminary  

 

Section Proposed Complies 

Section 1.2 

Aims of Plan  

The proposal satisfies the section as follows: 

• The proposal encourages development that 

demonstrates efficient and sustainable use of 

energy and resources in accordance with 

ecologically sustainable development principles, 

• The proposal conserves and maintains the natural, 

built and cultural heritage of Inner West, 

• The proposal encourages diversity in housing to 

meet the needs of, and enhance amenity for, Inner 

West residents, 

• The proposal prevents adverse social, economic 

and environmental impacts on the local character 

of Inner West 

Yes 
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Part 2 – Permitted or prohibited development 

 

Section Proposed Complies 

Section 2.3  

Zone objectives and 

Land Use Table 

 

• The application proposes alterations and additions 

to a dwelling house, a new attached dwelling 

attached dwellings, and dwelling houses are 

permissible with consent in the R1 zone. 

• The proposal is consistent with the relevant 

objectives of the zone, provide variety of housing 

types for the needs of the community while 

maintaining the built character of the area.  

Yes 

Section 2.6  

Subdivision – consent 

requirements   

• The application seeks development consent for the 

subdivision of the existing lot into two (2) Torrens 

title lots, which is permissible with consent. 

Yes 

Section 2.7  

Demolition requires 

development consent  

The proposal satisfies the section as follows: 

• Demolition works are proposed, which are 

permissible with consent; and  

• Standard conditions are recommended to manage 

impacts which may arise during demolition. 

Yes, subject 

to conditions 

 

Part 4 – Principal development standards 

 
Lot A 

Clause Proposed Complies 

Clause 4.1  

Minimum Subdivision 

lot size  

Minimum 200sqm No 

Proposed 111.73sqm 

Variation 88.27sqm or 44.14% 

Clause 4.3C (3)(a) 

Landscaped Area 

Minimum 15% or 16.75sqm Yes 

Proposed 15.51% or 17.34sqm 

Clause 4.3C (3)(b)  

Site Coverage 

Maximum 60% or 67.03sqm Yes 

Proposed 60% or 67sqm 

Clause 4.4 

Floor space ratio  

Maximum 1:1 or 111.73sqm Yes 

Proposed 0.98:1 or 110.52sqm  

Clause 4.5  

Calculation of floor 

space ratio and site 

area  

The site area and floor space ratio for the proposal has 

been calculated in accordance with the section. 

Yes 

Clause 4.6  

Exceptions to 

development 

standards 

The applicant has submitted a variation request in 

accordance with Clause 4.6 to vary the prescribed lot 

size identified in Clause 4.1.  

 

See discussion 

below 

 

Lot B 

Clause Proposed Complies 

Clause 4.1  

Minimum Subdivision 

lot size  

Minimum 200sqm No 

Proposed 107.7sqm 

Variation 92.3sqm or 46.15% 

Clause 4.3C (3)(a) 

Landscaped Area 

Minimum 15% or 16.15sqm Yes 

Proposed 17.6% or 19sqm 

Clause 4.3C (3)(b)  Maximum 60% or 64.62sqm Yes 
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Clause Proposed Complies 

Site Coverage Proposed 56.9% or 61.25swm 

Clause 4.4 

Floor space ratio  

Maximum 1:1 or 107.7sqm Yes 

Proposed 1:1 or 107.7sqm  

Clause 4.5  

Calculation of floor 

space ratio and site 

area  

The site area and floor space ratio for the proposal has 

been calculated in accordance with the section. 

Yes 

Clause 4.6  

Exceptions to 

development 

standards 

The applicant has submitted a variation request in 

accordance with Section 4.6 to vary Section 4.1.  

 

See discussion 

below 

 
 

Clause 4.6 – Exceptions to Development Standards  

  

Clause 4.1 Minimum Subdivision lot size development standard  

  

The applicant seeks a variation to the abovementioned development standard under Clause 

4.6 of the IWLEP 2022 by 88.27sqm or 44.14% for Lot A and 92.3sqm or 46.15% for Lot B. 

Clause 4.6 allows Council to vary development standards in certain circumstances and 

provides an appropriate degree of flexibility to achieve better design outcomes.  

  

A written request has been submitted to Council in accordance with Clause 4.6(3) of the 

IWLEP 2022 justifying the proposed contravention of the development standard. In order to 

demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 

instance, the proposed exception to the development standard has been assessed against 

the objectives and provisions of Clause 4.6 of the IWLEP 2022 below.   
 

Whether compliance with the development standard is unreasonable or unnecessary  

  

In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 

the development standard may be demonstrated as unreasonable or unnecessary. This is 

repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 

in Initial Action at [17] is used, which is that the objectives of the Minimum Subdivision lot size 

standard are achieved notwithstanding the numeric non-compliance.   

  

The first objective of Section 4.1 is to ensure lot sizes cater for a variety of development 

The written request states the locality will continue to have a diverse range of lot sizes, with a 

mixture of terrace, semidetached, and detached dwellings. The subject site is well suited for 

the subdivision, one that aligns with the specific local character of terrace style dwellings and 

those atop the rocky outcrop. This is articulated further under objective (d) with an examination 

of the local lot sizes.  Accordingly, the breach is consistent with the first objective.  

  

The second objective of Section 4.1 is to ensure lot sizes do not result in adverse amenity 

impacts The written request states The written request states both the altered existing dwelling 

and the proposed new dwelling comply with the other development standards that apply, 

including FSR, site coverage and landscaped area, which govern building bulk, which in turn 
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affects amenity. The front and rear building line is consistent with the Building Location Zone 

controls as relevant to the site and its context. The development is consistent with the 

overshadowing controls under C3.9 of Section 3 Residential Provisions. No visual privacy 

concerns are created, with all side elevation windows significantly elevated above adjoining 

properties and privacy screens.  Accordingly, the breach is consistent with the second 

objective. 

  

The third objective of Section 4.1 is to ensure lot sizes deliver high quality architectural, 

urban and landscape design. The written request states the proposed subdivision does not 

compromise the ability to achieve a high quality architectural, urban and landscape design 

outcome. The existing dwelling presents positively to the street, and the new dwelling takes 

cues from this dwelling (and the two further west) to marry into the local character. The positive 

architectural and urban design elements include generally aligning the elevated position on 

the rocky outcrop with the group of terraces, a front veranda with palisade balustrade, a first-

floor balcony with the same, pitched roof form, vertically proportioned fenestration and a metal 

roof. Both lots comply with the minimum landscaped area under Clause 4.3C of IWLEP22. 

Furthermore, the areas are functional to deliver an equal or greater level of landscaping in the 

front yard compared to the immediately adjoining properties and a canopy tree at the rear in 

accordance with the relevant canopy targets under the Leichhardt DCP 2013. Accordingly, the 

breach is consistent with the third objective.  

  

The fourth objective of Section 4.1 is to provide a pattern of subdivision that is consistent 

with the desired future character The written request states the proposed allotments are 

consistent with the pattern of subdivision in their immediate context. It is considered that the 

existing context also informs the desired future character. The relevant immediate context is 

deemed to be the allotments that sit atop the rocky outcrop on the northwestern side of 

Rowntree Street. This consists of 76 to 88 Rowntree Street. It is deemed that the proposed lot 

sizes remain consistent with the desired future character, notwithstanding the contravention 

of the development standard. Accordingly, the breach is consistent with the fourth objective; 

refer to table below highlighting similar lot sizes in the immediate locale. 
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The fifth objective of Section 4.1 is to ensure lot sizes allow development to be sited to 

protect and enhance riparian and environmentally sensitive land The written request states 

the site is not located in a riparian or environmentally sensitive area and is not defined as such 

under any planning instrument. Accordingly, the breach is consistent with the fifth objective.  
 

As the proposal achieves the objectives of the Minimum Subdivision lot size standard, 

compliance is considered unreasonable and unnecessary in this instance.  

  

Whether there are sufficient environmental planning grounds to justify contravening 

the development standard  

  

Pursuant to Section 4.6(3)(b), the Applicant provides the following environmental planning 

grounds to justify contravening the Minimum Subdivision lot size development standard:  

  

Environmental Planning Ground 1 - the application has addressed amenity impacts through 

addressing visual privacy with privacy screens, has no overshadowing impact to a living room 

or private open space, manages visual bulk through additional setback, aligning with the 

Building Location Zone controls, and lightweight materials at the rear. This environmental 

planning ground is accepted because all amenity impacts have been reasonably addressed 

including bulk, scale, privacy and view loss. 

  

Environmental Planning Ground 2 - the proposed subdivision is consistent with the 

established subdivision pattern along (in particular) the allotments sitting atop the rocky 

outcrop on the northwestern side of Rowntree Street, as detailed in the previous section. 

Specifically, the average lot size of terrace typology dwellings on the rocky outcrop is 

114.33m2, and the proposed lot sizes are marginally below at 107.7m2 and 111.73m2. This 

environmental planning ground is accepted because it is agreed the subdivision pattern 

proposed matches that to the west of the site and to the southeast. 

  

Environmental Planning Ground 3 - the site is atypical in that it contains a significant “gap” 

in the streetscape between the existing dwelling on 88 Rowntree Street and the next eastern 

property at 90 Rowntree Street. It is logical to locate a dwelling in this space, as the lot widths 

(5.075m and 4.935m) are consistent with the relevant local lot widths. In turn, it is then 

reasonable to Torrens title subdivide the land, given the proposed lot sizes are compatible 

with the locality  This ground is not dissimilar to Ground 2 whereby the reliance on the existing 

subdivision pattern and dwelling typology forms part of the argument, whilst it is a repetition of 

the previous ground, it is slightly different and is accepted  

  

Cumulatively, the grounds are considered sufficient to justify contravening the development 

standard.  

   

For the reasons outlined above, it is recommended that the Clause 4.6 exception be granted.  
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Part 5 – Miscellaneous provisions 

 

Section Proposed Complies 

Section 5.10  

Heritage conservation 

The subject site at 88 Rowntree Street Birchgrove is a 

contributory dwelling located within the Iron Cove 

Heritage Conservation Area (C26 in Schedule 5 of the 

Inner West LEP 2022). It is also located in the vicinity of 

the Town of Waterview Heritage Conservation Area 

(C31), which begins on the opposite side of Rowntree 

Street. 

 

The proposal achieves the objectives of this section as 

follows: 

• The proposal has been amended to address 

matters raised relating to height, bulk, scale, 

materiality and finishes. 

• The rear dormer has been modified and is 

acceptable located wholly within the rear roof plane. 

• The development has been designed to respond to 

the significance of the conservation area and 

preserve contributory elements and fabric of the 

existing building 

 

Given the above the proposal preserves the 

environmental heritage of the Inner West 

Yes 

 

 

Part 6 – Additional local provisions 

 

Section Proposed Complies 

Section 6.1  

Acid sulfate soils  

• The site is identified as containing Class 5 acid 

sulfate soils. The proposal is considered to 

adequately satisfy this section as the application 

does not propose any works that would result in any 

significant adverse impacts to the watertable. 

Yes 

Section 6.2  

Earthworks  

• The proposed earthworks are unlikely to have a 

detrimental impact on environmental functions and 

processes, existing drainage patterns, or soil 

stability, subject to conditions. 

Yes 

Section 6.3  

Stormwater 

Management  

• The development maximises the use of permeable 

surfaces, includes on site retention as an 

alternative supply and subject to standard 

conditions would not result in any significant runoff 

to adjoining properties or the environment.  

Yes, subject 

to conditions 
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B.  Development Control Plans 
 

Summary  

 

The application has been assessed, and the following provides a summary of the relevant 

provisions of Leichhardt Development Control Plan 2013 (LDCP 2013)  

 

LDCP 2013 Complies 

Part A: Introductions   

Section 3 – Notification of Applications Yes 

  

Part C  

C1.0 General Provisions Yes  

C1.1 Site and Context Analysis Yes  

C1.2 Demolition Yes  

C1.3 Alterations and additions Yes  

C1.4 Heritage Conservation Areas and Heritage Items Yes  

C1.6 Subdivision Yes - see discussion  

C1.7 Site Facilities Yes  

C1.8 Contamination Yes  

C1.12 Landscaping Yes  

C1.14 Tree Management Yes   

C1.17 Minor Architectural Details Yes   

C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes 

and Rock Walls 

Yes 

  

Part C: Place – Section 2 Urban Character  

C2.2.2.6 Birchgrove Distinctive Neighbourhood Yes  

  

Part C: Place – Section 3 – Residential Provisions  

C3.1 Residential General Provisions  Yes  

C3.2 Site Layout and Building Design  Yes – see discussion  

C3.3 Elevation and Materials  Yes – see discussion  

C3.4 Dormer Windows  Yes – see discussion  

C3.5 Front Gardens and Dwelling Entries  Yes – see discussion  

C3.6 Fences  Yes  

C3.7 Environmental Performance  Yes  

C3.8 Private Open Space  Yes  

C3.9 Solar Access  Yes  

C3.10 Views  Yes – see discussion 

C3.11 Visual Privacy  Yes – see discussion  

C3.12 Acoustic Privacy  Yes  

  

Part D: Energy  

Section 1 – Energy Management Yes   
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Section 2 – Resource Recovery and Waste Management  

D2.1 General Requirements  Yes  

D2.2 Demolition and Construction of All Development  Yes   

D2.3 Residential Development  Yes   

  

Part E: Water  

Section 1 – Sustainable Water and Risk Management   

E1.1 Approvals Process and Reports Required With 

Development Applications  

Yes   

E1.1.1 Water Management Statement  Yes  

E1.1.3 Stormwater Drainage Concept Plan  Yes  

E1.2.2 Managing Stormwater within the Site  Yes   

E1.2.3 On-Site Detention of Stormwater  Yes   

E1.2.5 Water Disposal  Yes  

 

Leichhardt Development Control Plan 2013 

 

The application was assessed against the following relevant parts of the Leichhardt 

Development Control Plan 2013 (LDCP 2013). 

 

Part C – Section 1 – General Provisions 

 

Control  Assessment Complies 

C1.1 Site and 

Context 

Analysis 

• The development is well designed and appropriately 

considers context, scale, built form, density and resource, 

energy and water efficiency, streetscape, travel networks and 

connections, social dimensions, and aesthetics. 

Yes 

C1.2 

Demolition 

• Demolition is supported subject to conditions imposed, 

including conditions specific to rock breaking. 

Yes 

C1.3 

Alterations and 

additions 

• The proposal complements the scale, form and materials of 

the streetscape and neighbourhood character, will appear as 

a sympathetic addition to the existing building; maintains 

views from the public domain and reasonably protects views 

obtained from surrounding development.  

Yes 

C1.4 Heritage 

Conservation 

Areas and 

Heritage Items 

• The development is compatible with the Heritage 

Conservation Area in terms of scale, form, roof form, 

materials, detailing and colour, architectural detail, and 

fenestration.  

Yes 

C1.6 

Subdivision 

• The proposed subdivision is considered to be consistent with 

the prevailing subdivision pattern of allotments to the west 

and southeast of the site. Refer to the assessment under Part 

4 of this report. 

Yes 

C1.7 Site 

Facilities 

• The proposal includes facilities which are integrated into the 

layout and design of the development and will not have an 

adverse amenity impact. Storage of bins forward to the 

building line is consistent to bin management on Rowntree 

Street for sites located the west of the subject proposal. 

Yes 
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Control  Assessment Complies 

C1.8 

Contamination 

• The subject site is not identified as being contaminated, refer 

to discussion in Part 3A of this report.  

See discussion 

above  

C1.12 

Landscaping 
• The proposal will enhance the visual setting of buildings and 

retain and encourage vegetation, increase the environmental 

performance of a development, and contribute to the amenity 

of the residents and visitors. 

Yes 

C1.14 Tree 

Management 

• No prescribed trees were found on the property. One tree 

planting per new subdivided lot is recommended to be 

conditioned in accordance with C12 of this part. 

Yes 

C1.17 Minor 

Architectural 

Details 

• Retention of architectural details to the existing dwelling as 

part of the proposal results in apositive heriutiuage outcome 

fo rhte immedate locale. 

Yes 

C1.19 Rock 

Faces, Rocky 

Outcrops, Cliff 

Faces, Steep 

Slopes and 

Rock Walls 

• Retention of rocky outcrop is incorporated in the propral and 

where required, excavation is supported, subject to 

conditions. 

Yes 

 

Part C – Section 2 – Urban Character  

 

Control Assessment Complies 

C2.2.2.6 

Birchgrove 

Distinctive 

Neighbourhood 

• The proposal is considered to be a satisfactory response to 

the Distinctive Neighbourhood controls under this part  

Yes 

 

Part C – Section 3 – Residential Provisions 

 

Control Assessment Complies 

C3.1 

Residential 

General 

Provisions  

• The proposal, as amended, will not have an adverse effect on 

the amenity, setting or cultural significance of the place and 

the relationship of any Heritage Item or Heritage Conservation 

Area.  

Yes 

C3.2 Site 

Layout and 

Building 

Design 

Building Location Zone (BLZ) 

• The proposal entails an addition to the existing dwelling and a 

new infill dwelling where the first and ground floor BLZ align 

with each other and are lesser than development at 86 

Rowntree Street. 

 

Side boundary setbacks 

• The proposal for the infill development seeks to have a side 

setback of 0.3m ground floor and 0.3m to 1.5m to the first floor 

on the northeast side boundary. 

• The side setbacks proposed are considered satisfactory, as 

the proposal has an acceptable impact on adjoining properties 

in terms of overshadowing, visual bulk and privacy. In 

addition, the proposed side setbacks are consistent with the 

established setback pattern of the street.  

Yes, acceptable 

– see 

discussion 

below 
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Control Assessment Complies 

• Pursuant to Clause C3.2 of the LDCP 2013, where a proposal 

seeks a variation of the side setback control graph, various 

tests need to be met. These tests are assessed below 

C3.3 Elevation 

and Materials  

• The proposed building façade is divided into vertical bays 

consistent with the dimensions established by elements on 

adjoining developments and divided into horizontal bandings 

that clearly delineate each storey and align with elements on 

adjoining development.  

• Colours, materials, and finishes are compatible with those 

prevailing in the streetscape and the period of construction of 

the dwelling.  

Yes  

C3.4 Dormer 

Windows  

• The dormer and the rear roof plane of the infill dwelling has 

been amended to ensure the dormer is located entirely within 

the rear roof plane complying with the controls. 

Yes 

C3.5 Front 

Gardens and 

Dwelling 

Entries  

• The proposed entry and setback of the infill development is 

consistent with eh architectural typology of the dwellings 

located to the west of the site. 

Yes 

C3.6 Fences  • Satisfactory Yes 

C3.7 

Environmental 

Performance  

• BASIX Certificates can comply Yes 

C3.8 Private 

Open Space  

• The proposal results in private open space (POS) areas with 

a minimum dimension of 3m and a achieving a total area 

greater than the minimum 16sqm located to the rear of the site 

off the primary living area and therefore satisfies the control.   

Yes 

C3.9 Solar 

Access 

• The proposal will have a satisfactory impact in terms of solar 

access and overshadowing to the surrounding properties. 

• The development will not result in adverse amenity impacts as 

a result of overshadowing and complies with the prescribed 

controls; 

• The proposal has been suitably sited to ensure that the main 

living room receives 3 hours of direct solar access  

• The private open space provided for the dwellings receives 

reasonable solar access due to the topography and the north 

west orientation. 

Yes  

C3.10 Views  • The development is designed to promote view sharing by 

appropriately addressing building height, bulk and massing 

and including building setbacks and gaps between buildings. 

See Discussion below  

Yes, acceptable 

– see 

discussion 

below 

C3.11 Visual 

Privacy  

• New windows are proposed in the northwest elevation at first 

floor level. These windows serve bedroom and bathroom and 

are screened with an effective height of 1.6m measured from 

the finished floor level. 

• The proposal includes a first-floor balcony which has a 

maximum depth of 1m and length of 2m, in addition to being 

adequately screened  

Yes 

C3.12 

Acoustic 

Privacy  

• A/C units located to the rear of the first floor are located at the 

furthest position reasonable to any adjoining neighbour. 

Yes 
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C3.2 Site Layout and Building Design 

 

Side Setbacks 

 

Control C7 at Section C3.2 of the LDCP 2013 relates to side setback requirements and applies 

a sliding scale to setbacks, in conjunction with the relative wall heights. The proposal seeks a 

wall height (measured from north east boundary R.L) of 7.8m (terrace top of ridge), 7m 

(dormer top of ridge), 5.5m (top of first floor addition) and 3m (top of ground floor addition) to 

its north east boundary, as such the floors are required to be setback as follows: 

 

 

 

Location height Required setback Proposed 

Terrace top of ridge 7.8m 2.8m 0.3m 

Dormer top of ridge 7m 2.3m 1m 

Top of first floor 

addition 

5.5m 1.5m 1.5m 

Top of ground floor 

addition 

3m 0.2m 0.3m 

 

Pursuant to Clause C3.2 of the LDCP 2013, where a proposal seeks a variation of the side 

setback control graph, various tests need to be met. These tests are assessed below: 

 

Merit Test  Comment 

Building 

typology 

The infill dwelling is a terrace form and it is consistent with the building typology 

it is attached to and the row to the west of the site and typical of building 

typology located to the south east of the site. 

Pattern of 

Development 

The terrace form infill development is consistent with the pattern of development 

in the immediate locale on Rowntree Street. 

Bulk and Scale The amended bulk and scale results in acceptable form. 

Amenity Impacts The amenity impacts are minor. Minor privacy which are mitigated by adequate 

privacy measures, no overshadowing and minimal view loss 

Maintenance of 

adjoining 

properties 

Maintenance of the infill dwelling and the dwelling on the north east side 

boundary can be maintained. 

 

Accordingly, the proposed setbacks to the ground, first floor and dormer level is acceptable 

 

C3.10 Views 

 

Planning Principal Assessment – 47 Gipps Street 

 

Council relies on the Planning Principles relating to view sharing established by the New South 

Wales Land and Environment Court in Tenacity Consulting v Warringah Council [2004] 

NSWLEC 140 for further assessment against view loss. 
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The first step is the assessment of views to be affected. Water views are valued more highly 

than land views. Iconic views (e.g. of the Opera House, the Harbour Bridge or North Head) 

are valued more highly than views without icons. Whole views are valued more highly than 

partial views, e.g. a water view in which the interface between land and water is visible is more 

valuable than one in which it is obscured. 

 

Comment: The view impacted by the development is of the city skyline looking east over the 

10 Spring Street and 90 Rowntree Street and the ridges of dwellings on the other side of 

Rowntree Street. Centre Point Towner is not in view. See Image 1  

 

The second step is to consider from what part of the property the views are obtained. For 

example the protection of views across side boundaries is more difficult than the protection of 

views from front and rear boundaries. In addition, whether the view is enjoyed from a standing 

or sitting position may also be relevant. Sitting views are more difficult to protect than standing 

views. The expectation to retain side views and sitting views is often unrealistic. 

 

Comment: the view is obtained from a first-floor balcony off a bedroom. Views are enjoyed in 

the seated and standing position and can be visible from inside the room. See Image 2 and 

2a 

 

The third step is to assess the extent of the impact. This should be done for the whole of the 

property, not just for the view that is affected. The impact on views from living areas is more 

significant than from bedrooms or service areas (though views from kitchens are highly valued 

because people spend so much time in them).  The impact may be assessed quantitatively, 

but in many cases this can be meaningless. For example, it is unhelpful to say that the view 

loss is 20% if it includes one of the sails of the Opera House.  It is usually more useful to 

assess the view loss qualitatively as negligible, minor, moderate, severe or devastating. 

 

Comment: The impact of the view is considered moderate, for the skyline. It’s considered that 

the outline of the skyline is still clearly visible and not lost.  

 

It is noted that views to Paramatta River and The Sydney Harbour Bridge are obtained from 

this balcony and are not impacted by the development. See Image 3 

 

The fourth step is to assess the reasonableness of the proposal that is causing the impact. A 

development that complies with all planning controls would be considered more reasonable 

than one that breaches them. Where an impact on views arises as a result of non-compliance 

with one or more planning controls, even a moderate impact may be considered unreasonable. 

With a complying proposal, the question should be asked whether a more skilful design could 

provide the applicant with the same development potential and amenity and reduce the impact 

on the views of neighbours. If the answer to that question is no, then the view impact of a 

complying development would probably be considered acceptable and the view sharing 

reasonable. 

 

Comment: The development complies with key development standards for floor space ratio, 

landscaped area and site coverage, in addition, the built form, bulk, scale and height have 

been amended to development control requirements and in response to community 

consultation. 
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Image 1 – the view from the balcony at 47 Gipps Street 

 

 
Image 2 – location of the balcony at 47 Gipps Street 
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Image 2a – location of balcony at 47 Gipps Street viewed from subject property. 

 

 
Image 3 Location of the proposed works at 88 Rowntree Street viewed from 47 Gipps Street 
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Planning Principal Assessment – 10 Spring Street 

 

Council relies on the Planning Principles relating to view sharing established by the New South 

Wales Land and Environment Court in Tenacity Consulting v Warringah Council [2004] 

NSWLEC 140 for further assessment against view loss. 

 

The first step is the assessment of views to be affected. Water views are valued more highly 

than land views. Iconic views (e.g. of the Opera House, the Harbour Bridge or North Head) 

are valued more highly than views without icons. Whole views are valued more highly than 

partial views, e.g. a water view in which the interface between land and water is visible is more 

valuable than one in which it is obscured. 

 

Comment: The view impacted by the development is of the city skyline looking to a southeast 

direction over the rear yards of 88 Rowntree Street, 90 Rowntree Street and roof ridges past 

the road reserve. Centre Point Tower is in view. See Figure 4 and 4a 

 

The second step is to consider from what part of the property the views are obtained. For 

example the protection of views across side boundaries is more difficult than the protection of 

views from front and rear boundaries. In addition, whether the view is enjoyed from a standing 

or sitting position may also be relevant. Sitting views are more difficult to protect than standing 

views. The expectation to retain side views and sitting views is often unrealistic. 

 

Comment: The view impacted is only obtained from a sitting position from a home 

office/bedroom from a built-in desk. The windows are at waist height in a standing position 

due to the raked ceiling roof room location. See Image 5 

 

The third step is to assess the extent of the impact. This should be done for the whole of the 

property, not just for the view that is affected. The impact on views from living areas is more 

significant than from bedrooms or service areas (though views from kitchens are highly valued 

because people spend so much time in them).  The impact may be assessed quantitatively, 

but in many cases this can be meaningless. For example, it is unhelpful to say that the view 

loss is 20% if it includes one of the sails of the Opera House.  It is usually more useful to 

assess the view loss qualitatively as negligible, minor, moderate, severe or devastating. 

 

Comment: The property has more highly valued views unimpacted by the development to the 

city skyline, Parramatta River, Sydney Harbour Bridge, Centre Point Tower and North of the 

bridge from other rooms, upper floor balconies and a ground floor from elevated terrace. See 

Image 6 and 6a 

 

The loss of the view from the office/bedroom four would be considered minor and still retains 

Centre Point Tower and the predominance of skyscrapers.  The loss is located to the south of 

the city. 

 

The fourth step is to assess the reasonableness of the proposal that is causing the impact. A 

development that complies with all planning controls would be considered more reasonable 

than one that breaches them. Where an impact on views arises as a result of non-compliance 

with one or more planning controls, even a moderate impact may be considered unreasonable. 

With a complying proposal, the question should be asked whether a more skilful design could 
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provide the applicant with the same development potential and amenity and reduce the impact 

on the views of neighbours. If the answer to that question is no, then the view impact of a 

complying development would probably be considered acceptable and the view sharing 

reasonable. 

 

Comment: The development complies with key development standards for floor space ratio, 

landscaped area and site coverage, in addition, the built form, bulk, scale and height have 

been amended to development control requirements and in response to community 

consultation.  

 

 
Image 4 – purple indicates assumed new built from view from bedroom office room window 
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Image 4a – The bedroom office window of 10 Spring Street viewed from Rowntree Street. 

 

 
Image 5 – The window and room location and use in plan 
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Image 6 – location of uninterrupted views. 
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Image 6a – First floor Bedroom 1 view. 

 

Part D – Energy 

 

Control Assessment  Complies 

Section 1 – Energy Management Yes 

Section 2 – Resource Recovery and Waste Management 

D2.1 General 

Requirements  

• The proposal includes a Site Waste Minimisation and 

Management Plan in the development application.  

Yes 

D2.2 

Demolition and 

Construction of 

All 

Development  

• The proposal entails the demolition of existing lean-to 

structures and internal demolition. In addition, it has been 

identified that the site is located on bedrock. Conditions 

limiting excavation are included in the recommendation. A 

standard condition of consent requiring a Waste 

Management Plan to be prepared prior to demolition will be 

included in the recommendation.   

Yes, subject to 

conditions 

D2.3 

Residential 

Development  

• The residential development provides an internal storage 

area for recyclable and compostable material, and areas for 

composting. 

Yes 

 

Part E – Water 

 

Control Assessment Complies 

E1.1.1 Water 

Management 

Statement  

• Basix Certificate was provided with the application.  Yes 

E1.1.3 

Stormwater 

Drainage 

• A Stormwater Drainage Concept Plan was lodged with the 

application. Standard conditions are recommended to ensure 

the appropriate management of stormwater. 

Yes, subject to 

conditions 
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Concept 

Plan  

E1.2.2 

Managing 

Stormwater 

within the 

Site  

• The proposal includes design elements such as site layout, 

building setbacks, site drainage systems and fence erection 

shown in the architectural plans submitted as part of the 

application in order to ensure minimal disruption or disturbance 

of land surfaces or natural drainage patterns.  

Yes, subject to 

conditions 

E1.2.3 On-

Site 

Detention of 

Stormwater  

• The on-site detention facilities design have been designed by 

an appropriately qualified civil engineer and is supported by ARI 

calculations.  

 

Yes, subject to 

conditions 

E1.2.5 Water 

Disposal  

• The site drains naturally towards Rowntree Street frontage and 

therefore stormwater runoff from all roof and impermeable 

areas is to be drained by gravity to the public drainage system.  

Yes 

 

C.  The Likely Impacts 
 

These matters have been considered as part of the assessment of the development 

application. It is considered that the proposed development will not have significant adverse 

environmental, social or economic impacts upon the locality. 

 

D.  The Suitability of the Site for the Development 
 

The proposal is of a nature in keeping with the overall function of the site. The premises are 

in a residential surrounding and amongst similar uses to that proposed. 

 

E.  Submissions 
 

The application was required to be notified in accordance with Council’s Community 

Engagement Strategy 2025-2029 between 20 November 2025 to 04 December 2025. 

 

During the notification period, a total of 12 submissions were received in response to the initial 

notification. 
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The following issues have been addressed in the report 

 

• FSR Breach 

• Overshadowing 

• Heritage 

• Subdivision 

• View loss 

• Addition of trees 

• Location of bins 

• Acoustic privacy 

 

Issue   Comment 

Height, bulk and scale The proposal has been amended. The new dwelling has 

been lowered by 1.4m below the ridge of the existing 

dwelling. The new building is now located 300mm off the 

northeast boundary and the rear first floor addition is located 

1500mm from the north east boundary providing adequate 

setback and curtilage to Spring Street residents POS. 

Building Setback and 

maintenance. 

The new infill dwelling is located 300mm off the north east 

boundary which will provide sufficient setback for the 

maintenance of this new dwelling and 90 Rowntree Street 

which is built on the boundary (in part) 

Consideration of ongoing maintenance issue and remedial 

works to 90 Rowntree Street was a consideration and assists 

in matters raised regarding overland flow 

Privacy All windows on the northeast elevation of the new dwelling 

where not deleted are now fitted with fixed privacy screens 

to an effective height of 1.6m. the directional view screens 

have been deleted, in addition to windows on the terrace 

elevation.  

It is noted none of the windows have the ability to look into 

the rear POS of 90 Rowntree Steet, 6, or 8 Spring Street or 

any roof skylights. 

Rear balconies are adequately screened. 

Overshadowing Due to the site orientation, there are no overshowing impacts 

to any dwellings 

Parking  There is a no requirement for parking for dwellings in R1 

Residential zone. The additional dwelling is not considered 

to unreasonably increase parking demand in the locale. 

 

Further issues raised in the submissions received are discussed below: 

 

Issue   Comment 

2 x four-bedroom dwellings 

over three storeys  

Each dwelling consists of three bedrooms, with the new 

dwelling having an attic level and complies with the FSR, 

landscaping and height controls prescribed 

Subsidence of retaining The new dwelling is now located 300mm off the northeast 



Inner West Local Planning Panel ITEM 6 

 

PAGE 382 

 

walls boundary – dilapidation reports will be imposed as condition 

of approval to address any matters pre and post construction 

Structural integrity of 

existing terrace   

These matters will be addressed in documentation before the 

issue of a construction certificate 

Loss of affordable housing Council has no record of any approval of the existing dwelling 

at 88 Rowntree Street being three separate units.  

Ventilation Sufficient building separation is provided to achieve 

ventilation to the proposed and adjoining dwellings. 

Inability to access the rear 

of the building – fire risk 

It is common in the locate that dwellings, mainly attached 

terraces, do not have access to the rear of the site 

Limited title and boundary 

disputed 

boundary disputes are of a civil nature. The proposed 

subdivision on planning grounds is supported. 

Reduction of ambient light 

and sky exposure 

The siting of the new dwelling as amended adequately 

protects ambient light and sky exposure. 

 

F.  The Public Interest 
 

The public interest is best served by the consistent application of the requirements of the 

relevant Environmental Planning Instruments, and by Council ensuring that any adverse 

effects on the surrounding area and the environment are appropriately managed.  

 

This has been achieved in this instance.  

 

6.   Section 7.11 / 7.12 Contributions 
 

Section 7.11 contributions are payable for the proposal.  

  
A contribution of $20,000.00 would be required under the Inner West Local Infrastructure 
Contributions Plan 2023. 
  
A condition requiring that contribution to be paid is included in the recommendation.  
  

7.  Housing and Productivity Contributions 
 

The carrying out of the development would result in an increased demand for essential state 

infrastructure such as schools, hospitals, major roads, public transport infrastructure and 

regional open space. A contribution of $12,974.61 would be required for the development 

under Part 7, Subdivision 4 Housing and Productivity Contributions of the EP&A Act 1979.  

 

A housing and productivity contribution is required in addition to any Section 7.11 or 7.12 

Contribution. A condition requiring that the housing and productivity contribution is to be paid 

is included in the recommendation. 
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8.   Referrals 
 

The following internal referrals were made, and their comments have been considered as part 

of the above assessment: 

 

• Heritage Specialist;  

• Development Engineer; 

• Urban Forest; 

• Street Numbering. 

 

9.   Conclusion  
 

The proposal generally complies with the aims, objectives and design parameters contained 

in Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 2013.  

 

The development will not result in any significant impacts on the amenity of the adjoining 

properties and the streetscape and is considered to be in the public interest.  

 

The application is considered suitable for approval subject to the imposition of appropriate 

conditions. 

 

10.  Recommendation  
 

A. In relation to the proposal in Development Application No. DA/2025/0974 to 

contravene the minimum subdivision lot size development standard in Section 4.1 

of Inner West Local Environmental Plan 2022 the Inner West Local Planning Panel 

is satisfied that the Applicant has demonstrated that: 

(a) compliance with the development standard is unreasonable or unnecessary in 

the circumstances, and 

(b) there are sufficient environmental planning grounds to justify the contravention 

of the development standard. 

 

B. That the Inner West Local Planning Panel exercising the functions of the Council 

as the consent authority, pursuant to s4.16 of the Environmental Planning and 

Assessment Act 1979, grant consent Development Application No. DA/2025/0974 

for alterations and additions to an existing semi-detached two-storey dwelling, 

including partial demolition of existing structures, construction of a new dwelling, 

Torrens title subdivision into two (2) lots, with ancillary works at 88 Rowntree Street 

BIRCHGROVE  subject to the conditions listed in Attachment A below 
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Attachment A – Recommended conditions of consent  

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 385 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 386 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 387 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 388 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 389 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 390 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 391 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 392 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 393 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 394 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 395 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 396 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 397 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 398 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 399 

 



Inner West Local Planning Panel ITEM 6 

 

PAGE 400 

 

 
  



Inner West Local Planning Panel ITEM 6 

 

PAGE 401 

 

Attachment B – Plans of proposed development 

 


