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Attachment B — Plans of proposed development
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Attachment C- Clause 4.6 Exception to Development Standards

/\
N\ & o URBANISM

* i

96 ELIZABETH STREET, ASHFIELD

ALTERATIONS AND ADDITIONS TO AN EXISTING MIXED USE BUILDING

CLAUSE 4.6 VARIATION OF MAXIMUM FLOOR SPACE RATIO AS DETAILED IN CLAUSE
4.4 OF THE ASHFIELD LOCAL ENVIRONMENTAL PLAN 2013

Proposal: Alterations and additions fo an existing 2-storey mixed use building
Address: 96 Elizabeth Street, Ashfield
Applicant: Wesley Folitarik - Urbanism

1.0 Introduction

This variation request is made pursuant to the provisions of Clause 4.6 of Ashfield Local
Environmental Plan 2013 (ALEP2013). It is requested that Council supports a variation to the
maximum floor space ratio as described in Clause 4.4 of ALEP 2013.

2.0 Background

Clause 4.4 establishes the floor space ratio for development on this site and refers to the
maximum floor space ratio noted within the “Floor Space Ratio Map”.

The relevant floor space ratio for this site is 0.7:1 and is considered to be a ‘development
standard’ as defined by Section 4 of the Environmental Planning and Assessment Act 1979.
The existing building has an FSR of 1.2:1 owing to its historical subdivision as a narrow (5.23m)
161.51sgm allotment and construction as a Victorian-era terrace (row) house of the late 1880’s.

The proposed alterations and additions include a new first floor terrace over the existing rear
year yard and carport thus enclosing the space and increasing the total floor area of the site.
The enclosure of the rear yard increases the GFA by 6.8sgm and the FSR on the site to 1.24:1.

The proposal is considered acceptable and there are sufficient environmental planning grounds
to justify contravening the development standard.

The controls of Clause 4.4 are considered to be a development standard as defined in the
Environmental Planning and Assessment Act, 1979

Urbanism Pty Ltd
ACN 130 715 436

L 26, 1Bligh Street
Sydney, NSW/

Phone: {02) 9053 7373
waw. urbanism. sydney
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3.0 Purpose of Clause 4.6

The ALEP 2013 contains Clause 4.6 (as per the Standard Instrument LEP) to allow a departure
from a development standard. Clause 4.6 of ALEP 2013 is similar in tenor to the former State
Environmental Planning Policy No. 1, however the variations clause contains considerations
which are different to those in SEPP 1. The language of Clause 4.6(3)(a)(b) suggests a similar
approach to SEPP 1 may be taken in part.

There is recent judicial guidance on how variations under Clause 4.6 of the LEP should be
assessed.

In particular, the principles identified by Preston CJ in /Initial Action Pty Ltd vs Woollahra
Municipal Council [2018] NSWLEC 118 have been considered in this request for a variation to
the development.

4.0 Objectives of Clause 4.6
The objectives of Clause 4.6 are as follows:

(a) to provide an appropriate degree of flexibility in applying certain development
standards to particular development, and

(b) to achieve better outcomes for and from development by alfowing flexibiiity in
patticular circumstances.

The development will achieve a better outcome in this instance as the residential component on
the 1° floor currently has no direct access to private open space. The small rear courtyard
(approx. 24sgm) on the ground floor is accessed via the commercial premises and is located
immediately adjacent to the southern wall of the existing 2-storey building and thus enjoys little
solar access. The balance of the rear yard area contains a carport which approx. 22sgmin area.

The proposed first floor terrace will provide a 42.8sgm private open space area with direct access
to the residential component of the building. This will significantly improve the amenity of the
residential component of the building.

The proposal is consistent with the stated Objectives of the R2 Low Density Residential Zone in
ALEP 2013, which are noted as:

= To provide for the housing needs of the community within a low density residential
environment,

= To enable other land uses that provide facilities or services to meet the day to day
needs of residents.

As sought by the zone objectives, the proposed alterations and additions to an existing 2-storey
mixed use building will provides for the housing needs of the community in a low density

2|
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setting. The existing non-compliance with the floor space ratio control does not detract from the
amenity of the locality or impose a density, bulk or scale that has not already been historically
established as a result of the earlier subdivision pattern and buildings of the Victorian period
and more recent developments.

Picture 2: Residential flat building development opposite
(4-storey)

Picture 3: Residential flat building development to the Picture 4: High density residential apartment tower
west (3-storey) development nearby

The external building materials and colours and roof form of the alterations and additions will
be consistent with the existing building.

Notwithstanding the non-compliance with the maximum floor space ratio control, the works will
maintain an attractive mixed use development that will not detract from the character and
function of the local residential neighbourhood.
5.0 Onus on Applicant
Clause 4.6(3) provides that:
“Consent must not be granted for development that contravenes a development
standard unless the consent authority has considered a written request from the
applicant that seeks to justify the contravention of the development standard by

demonstrating:

(a) That compliance with the development standard s unreasonable or
unnecessary in the circumstances of the case, and

(o)) That there are sufficient environmental planning grounds o justify
3|Page
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contravening the development standard.”

This submission has been prepared to support our contention that the development
adequately responds to the provisions of 4.6(3)(a) & (b) above.

6.0 Justification of Proposed Variation

There is jurisdictional guidance available on how variations under Clause 4.6 of the Standard
Instrument & Woollahra Local Environmental Plan 2014 (WLEP 2014) should be assessed in
in Initial Action Pty Ltd vs Woollahra Municipal Council {2018] NSWLEC 11 & Samadi v
Council of the City of Sydney [2014] NSWLEC 1199.

Paragraph 27 of the judgement states:

“Clause 4.6 of LEP 2014 imposes four preconditions on the Court in exercising the
power to grant consent fo the proposed development. The first precondition (and not
necessarily in the order in cl 4.6) requires the Court to be satisfied that the proposed
development will be consistent with the objectives of the zone (cf 4.6(4)(a)(ii)). The
second precondition requires the Court fo be satisfied that the proposed development
will be consistent with the objectives of the standard in question (¢l 4.6(4)(a)(ii)). The
third precondition requires the Court to consider a written request that demonstrates
that compliance with the development standard is unreasonable or unnecessary in
the circumstances of the case and with the Court finding that the matters required to
be demonstrated have been adequately addressed (¢l 4.6(3)(a) and cl 4.6(4)(a)(])).
The fourth precondition requires the Court to consider a written request that
demonstrates that there are sufficient environmental planning grounds to justify
confravening the development standard and with the Court finding that the matters
required fo be demonstrated have been adequately addressed (cl 4.6(3)(b) and

cl4.6(4)(a)(i)).”
Precondition 1 - Consistency with zone objectives

The proposed development of and use of the land within the R2 Low Density Residential Zone
is consistent with the zone objectives, which are noted over as follows:

= To provide for the housing needs of the community within a low density residential
environment.

= To enable other land uses that provide facilities or services to meet the day to day
needs of residents.

As sought by the zone objectives, the proposed alterations and additions to an existing 2-storey
mixed use building will provides for the housing needs of the community in a low density
setting. The existing non-compliance with the floor space ratio control does not detract from the
amenity of the locality or impose a density, bulk or scale that has not already been historically
established as a result of the earlier subdivision pattern and buildings of the Victorian period
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and more recent developments.

Accordingly, it is considered that the site may be developed with a variation to the prescribed
maximum floor space control, whilst maintaining consistency with the zone objectives.

Precondition 2 - Consistency with the objectives of the standard

The objectives of Clause 4.4 are articulated at Clause 4.4(1) as follows:
= to establish standards for development density and intensity of land use,

= fo provide consistency in the bulk and scale of new development with existing
development,

= to minimise adverse environmental impacts on heritage conservation areas and heritage
ftems,

= to protect the use or enjoyment of adjoining properties and the public domain,

= fo maintain an appropriate visual relationship between new development and the
existing character of areas that are not undergoing, and are not likely to undergo, a
substantial transformation.

As discussed previously, the proposed development does not detract from the amenity of the
locality or impose a density, bulk or scale that has not already been historically established as a
result of the earlier subdivision pattern and buildings of the Victorian period and more recent
developments (refer to photos provided).

A Heritage Impact Statement (HIS) has been provided with the development under separate
cover. The HIS concluded in reference to the new additional terrace the following:

“The proposal involves the extension of the existing ground floor to the site’s rear (south)
boundary, with a rooffop terrace above. The terrace will include an open-awning
structure, balustrades, and a privacy screen on the western boundary adjoining the
neighbouring property. The proposed extension has been designed fo be clearly
secondary in scale fo both the primary Victorian-era structure and the later twentieth
century two storey addition. This will ensure the extension does not dominate the existing
elements of the site and will maintain the hierarchy of structures on site. The open-nature
of the proposed awning and balustrading reduce the builk and solidity of the proposed
additions and will have little impact on the overall form of the structure.”

Accordingly, we are of the view that the proposal is consistent with the objectives of the
development standard.

Precondition 3 - To consider a written request that demonstrates that compliance with
the development standard is unreasonable or unnecessary in the circumstances of the
case
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It is unreasonable and unnecessary to require strict compliance with the development standard
as the proposal provides alterations and additions to existing 2-storey mixed use building
development.

Council’s controls in Clause 4.4 provide a maximum floor space ratio of 0.7:1.

It is considered that the proposal achieves the Objectives of Clause 4.4 and that the
development is justified.

The development is modest in scale only contributing a further 6.8sgm (3.5%) breach of the FSR
standard and does not add bulk or scale as demonstrated in NSW Land and Environment Court
in Project Venture Developments v Pittwater Council [2005] NSWLEC 191, which considered
scale and density in the context of the surrounding area which formed the following planning
principle: Compatibility in the urban environment.

The planning principles provides: The most apposite meaning in an urban design context
is capable of existing together in harmony. Compatibility is thus different from sameness. It is
generally accepted that buildings can exist together in harmony without having the same density,
scale or appearance, though as the difference in these attributes increases, harmony is harder to
achieve.

In order to test whether a proposal is compatible with its context, two questions should be asked.

i Are the proposal’s physical impacts on surrounding development acceptable? The
physical impacts include constraints on the development potential of surrounding
sites

In relation to the physical impacts, consideration is given to noise, overlooking, overshadowing
and constraining development potential which can be assessed with relative objectivity (as was
applied in this principle).

As discussed previously, the proposed development does not detract from the amenity of the
locality or impose a density, bulk or scale that has not already been historically established as a
result of the earlier subdivision pattern and buildings of the Victorian period and more recent
developments (refer to photos provided).

The proposed development does not cause any adverse impact or inhibition upon any
surrounding development.

ii. ~ Is the proposal’s appearance in harmony with the buildings around it and the
character of the street?

The most important contributor to urban character is the relationship of built form to surrounding
space, a relationship that is created by building height, setbacks and landscaping. Ih special
areas, such as conservation areas, architectural style and materials are also contributors to
character. As this site is not located within a conservation area the test is applied to building
height, setbacks and landscaping.

The principle provides that buildings do not have to be the same height to be compatible. The
6|
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alterations and additions do not affect the existing building height which is consistent with the
neighbouring developments.

The principle notes front and rear setbacks are an important element of urban character and
determine the rhythm of building and void. While it may not be possible to reproduce the rhythm
exactly, new development should strive to reflect it in some way. The development does not
propose a change to the front setback nor the side setbacks.

Notwithstanding, in the most common sense, the Commissioner provides that most people
“experience the urban environment without applying the kind of analysis described above” and
simply moving around a city is enough for a person to respond to their surroundings and like in
the planning principle that if simply taking a walk in this neighbourhood there is little chance that
with the alterations and additions that this development would be seen “out of context” and
therefore within a compatible Scale and density in the context of the surrounding area.

For the above reasons it would therefore be unreasonable and unnecessary to cause strict
compliance with the standard.

Precondition 4 - To consider a written request that demonstrates that there are sufficient
environmental planning grounds to justify contravening the development standard and
with the Court [or consent authority] finding that the matters required to be
demonstrated have been adequately addressed

Council’s controls in Clause 4.4 provide a maximum floor space ratio of 0.7:1 for the subject
site.

The alterations and additions include the enclosure of the rear yard that increases the floor
space ratio for the site. The FSR permitted for the site is 0.7:1 (GFA 113.05sgm). The FSR of
the existing development is 1.2:1 with the proposed works a contribution of GFA 6.8s¢gm (3.5%)
foran FSR of 1.24:1.

The development is justified in this instance for the following reasons:

= The development does not result in additional load on infrastructure, increase vehicle
generation or the requirement for increased parking on the site. The development does not
change pedestrian traffic in anyway.

=  The development is contained within the subject site and within the existing setbacks of the
existing development. The development increases the amount of private open space on
site in a more accessible location with direct access to the residential component of the
dwelling.

= The development proposes materials consistent with the existing palette of materials and
finishes in order to provide for high quality development that will enhance and complement
the locality without impact on the character and amenity of the area.

=  The proposed works will provide for improved amenity for the occupants, which promotes
good design which is consistent with the Objective 1.3 (g) of the EPA Act which is a suitable
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environmental planning ground which justifies the flexible application of the development
standard.

Having regard to the above, it is considered there are sufficient environmental planning grounds
to justify a variation of the development standard for maximum floor space ratio.

In the recent ‘Four2Five’ judgement (Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90),
Pearson C outlined that a Clause 4.6 variation requires identification of grounds that are
particular to the circumstances to the proposed development. That is to say that simply meeting
the objectives of the development standard is insufficient justification of a Clause 4.6 variation.

It should be noted that a Judge of the Court, and later the Court of Appeal, upheld the
Four2Five decision but expressly noted that the Commissioner’s decision on that point (that she
was not “satisfied” because something more specific to the site was required) was simply a
discretionary (subjective) opinion which was a matter for her alone to decide. It does not mean
that Clause 4.6 variations can only ever be allowed where there is some special or particular
feature of the site that justifies the non-compliance. Whether there are “sufficient environmental
planning grounds to justify contravening the development standard”, it is something that can be
assessed on a case by case basis and is for the consent authority to determine for itself.

The decision on appeal of Randwick City Council v Micaul Holdings Pty Litd [2016] NSWLEC 7
is to be considered. In this case the Council appealed against the original decision, raising very
technical legal arguments about whether each and every item of clause 4.6 of the LEP had
been meticulously considered and complied with (both in terms of the applicant’s written
document itself, and in the Commissioner's assessment of it). In February 2016 the Chief Judge
of the Court dismissed the appeal, finding no fault in the Commissioner’s approval of the large
variations to the height and FSR controls.

While the judgment did not directly overturn the Four2Five decision an important issue
emerged. The Chief Judge noted that one of the consent authority’s obligation is to be satisfied
that “the applicant’s written request has adequately addressed...that compliance with the
development standard is unreasonable or unnecessary in the circumstances of the case...and
that there are sufficient environmental planning grounds to justify contravening the development
standard.” He held that this means:

‘the Commissioner did not have to be satisfied directly that compliance with each
development standard is unreasonable or unnecessary in the circumstances of the case,
but only indirectly by being satisfied that the applicant’s written request has adequately
addressed the maftter in subclause (3)(a) that compliance with each development
standard is unreasonable or unnecessary’.

Accordingly, in regard to the proposed development at 96 Elizabeth Street, Ashfield, the
following environmental planning grounds are considered to be sufficient to allow Council to be
satisfied that a variation to the development standard can be supported:

= The proposed alterations and additions are considered to promote good sustainable design

and enhance the residential amenity of the buildings’ occupants, which is consistent with
8|
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the Objective 1.3 (g) of the EPA Act which is a suitable environmental planning ground
which justifies the flexible application of the development standard

= The variation to the floor space control is inconsequential as it is of negligible impact to the
streetscape and the amenity of neighbouring properties.

In the Wehbe judgment (Wehbe v Warringah Council {2007] NSWLEC 827), Preston CJ
expressed the view that there are 5 different ways in which a SEPP 1 Objection may be well
founded and that approval of the Objection may be consistent with the aims of the policy.
These 5 questions may be usefully applied to the consideration of Clause 4.6 variations: -

i.  the objectives of the standard are achieved notwithstanding non-compliance with
the standard;

Comment: Yes. Refer to comments under ‘Justification of Proposed Variation’ above which
discusses the achievement of the objectives of the standard.

il. the underlying objective or purpose of the standard is not relevant to the
development and therefore compliance is unnecessary;

Comment: It is considered that the purpose of the standard is relevant and the purpose is
satisfied.

ifi. ~ the underlying object or purpose would be defeated or thwarted if compliance
was required and therefore compliance is unreasonable;

Comment: Compliance does not defeat the underlying object of the standard development.
Furthermore, it is noted that development standards are not intended to be applied in an
absolute manner; which is evidenced by clause 4.6 (1)(a) and (b).

iv. The development standard has been virtually abandoned or destroyed by the
Council's own actions in granting consents departing from the standard and
hence compliance with the standard is unnecessary and unreasonable;

Comment: Not applicable.

v. the zoning of the particular land is unreasonable or inappropriafe so that a
development standard appropriate for that zoning is also unreasonable and
unnecessary as it applies to the land and compliance with the standard would
be unreasonable or unnecessary. That is, the particular parcel of land should
not have been included in the particular zone.

Comment: The development standard is applicable to and appropriate to the zone.
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7.0 Conclusion
This development proposed a deparure from the maximum floor space ratio development
standard, with the proposed alterations and additions provide a maximum floor space ratio of

1.24:1

This objection to the maximum building height specified in Clause 4.4 of the ALEP 2013
adequately demonstrates that that the objectives of the standard will be met.

The bulk and scale of the proposed development is appropriate for the site and locality. Strict
compliance with the maximum floor space ratio would be unreasonable and unnecessary in the

circumstances of this case and should be supported.

Kind regards

W ot

Wesley Folitarik
B. Environmental Planning (UWS); M. Property Development (UTS)
Managing Director | Urbanism
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