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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2021/1209 
Address 3 Lyall Street LEICHHARDT  NSW  2040 
Proposal Demolition of existing dwelling, construction of two attached two 

storey dwellings, and torrens title subdivision 
Date of Lodgement 03 December 2021 
Applicant Mr Barry A Sargeant 
Owner Mr Barry A Sargeant 
Number of Submissions Initial: 9 
Value of works $500,000.00 
Reason for determination at 
Planning Panel 

Clause 4.6 variation exceeds 10% Minimum lot size  

Main Issues Lot size 
Streetscape character 
Amenity 
Parking 

Recommendation Approved with Conditions  
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standards (Lot size) 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for the demolition of an 
existing dwelling, construction of two attached two storey dwellings, and torrens title 
subdivision at 3 Lyall Street Leichhardt. 
 
The application was notified to surrounding properties and 9 submissions were received in 
response to the notification. 
 
The main issues that have arisen from the application include:  
 

• Variation to the minimum lot size  
• Streetscape/character 
• Parking 
• Amenity 

 
The non-compliances are acceptable given the compliance of the development with the other 
primary development standards, and the character of the street, and the lack of substantive 
amenity impacts on neighbouring dwellings and therefore the application is recommended for 
approval.  
 
2. Proposal 
 
Following demolition of the existing dwelling and outbuilding it is proposed to construct two x 
two storey dwellings, each on its own Torrens title lot, subject to subdivision of the existing 
property. 
 
The dwellings are described on the plans as dwelling 3 (located on the western half of the 
site,) and dwelling 3A, located on the eastern half of the site. 
 
Dwelling 3A is proposed to have a single carport, accessed via the existing cross-over. 
Dwelling 3A is not proposed to have on site parking. 
 
Each dwelling consists of a single storey element presenting to the street, with the two storey 
component of each dwelling commencing 7.7m back from the street boundary. Each dwelling 
is proposed to consist of a bedroom, wet rooms, kitchen, living and dining room on the ground 
floor, and two bedrooms and a bathroom on the first floor. 
 
3. Site Description 
 
The subject site is located on the northern side of Lyall St, between Flood St to the east and 
Darley Road to the west. The site consists of one allotment and is generally rectangular with 
a total area of 322.48sqm by title and is legally described as Lot 29 in DP 1558, otherwise 
known as 3 Lyall Street LEICHHARDT   
 
The site has a frontage to Lyall St of 12.192 metres. There is no secondary street.  
 
The site supports a single storey Federation era dwelling and outbuilding. The street is 
characterised by a mix of single and two storey detached Federation era dwellings, earlier 
cottages and post 1990 townhouses. 
 
The site has no heritage listing and is not flood affected. 
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There are no significant trees on the site. 
 
 
 

 
 

 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision  
PDA/2021/0300 Demolition, subdivision and two new 

dwellings 
Advice issued 
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Surrounding properties 
 
There are no recent consents for either of the immediately adjoining dwellings. There are 
consents of relevance, issued to nearby properties, as follows; 
 
 
25 Lyall St 
Application Proposal Decision & Date 
D/2015/545 Demolition and construction of two x 

two-storey townhouses (dual 
occupancy) 

Approved 30/8/2016 

D/2022/0363 Torrens title subdivision into two lots Rejected due to lack of 
documentation 

 
254 Flood St 
Application Proposal Decision and dates 

DA/2020/0142 Demolition of existing 
dwelling and erection of two 
semidetached dwellings, 
Torrens title subdivision* 

Approved 23 July 2020 

 
*two lots of 193.3sqm 

 
2 and 4 Lyall St 
 
D/2018/151(no 4)  Alterations and additions 

including new first floor 
Approved6/7/2018 

D/2018/152 (No 2) As above As above 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
29/3/2022 Amended stormwater drawings requested 

 
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Biodiversity and Conservation) 2021  
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The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
 
5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  

 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  

5(a)(iii) State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
Chapter 10 Sydney Harbour Catchment  
 

The site is not located within the foreshores and waterways area, a Strategic Foreshore site 
or listed as an item of environmental heritage under the SEPP and as such only the aims of 
the plan are applicable. The proposal is consistent with these aims. 

 
Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 

• Clause 1.2 - Aims of the Plan 
• Clause 2.3 - Zone objectives and Land Use Table 
• Clause 2.5 - Additional permitted uses for land 
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• Clause 2.6 - Subdivision 
• Clause 2.7 - Demolition 
• Clause 4.1 - Minimum subdivision lot size 
• Clause 4.3A - Landscaped areas for residential accommodation in Zone R1 
• Clause 4.4 – Floor Space Ratio 
• Clause 4.5 - Calculation of floor space ratio and site area 
• Clause 4.6 - Exceptions to development standards 
• Clause 6.1 - Acid Sulfate Soils 
• Clause 6.2 - Earthworks 
• Clause 6.4 - Stormwater management 

 
 

(i) Clause 2.3 - Land Use Table and Zone Objectives  

 
 
The site is zoned LR1 under the LLEP 2011. The LLEP 2013 defines the development as: 
 
dwelling house means a building containing only one dwelling. 
 
The development is permitted with consent within the land use table. The development is 
consistent with the objectives of the LR1 zone. 
 
The following table provides an assessment of the application against the development 
standards: 
 
 
Standard Proposal non 

compliance 
Complies 

Minimum subdivision lot size 
Minimum permissible:   200sqm 

 

 
163.5sqm (both 
lots) 

 
36.5sqm or 
18.25% 

 
No 

Floor Space Ratio 
Maximum permissible:   0.7:1 or 114.1 
sqm 

 
0.7:1:1 or 114 sqm 
 
(both lots) 

 
0 

 
Yes 

Landscape Area 
Minimum permissible:   15% or 24.45 sqm 

 

23% on 3 Lyall St 
and 27% on 3A 
Lyall St 

 
0 

Yes 

Site Coverage 
Maximum permissible:   60% or X97.8sqm 

 

49.35% (No. 3 
Lyall St) and 
51.5% (No. 3A 
Lyall St) 

 
0 

Yes 

 
 
Clause 4.6 Exceptions to Development Standards 
 
As outlined in table above, the proposal results in a breach of the following development 
standard/s: 

• Clause 4.1 - Minimum subdivision lot size 
 
The applicant seeks a variation to the Minimum Lot Size development standard under Clause 
4.1 of the Leichhardt Local Environment Plan 2013 by 18.25%.  
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Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of the Leichhardt Local Environment Plan 
2013 below. 
 
A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of the 
Leichhardt Local Environment Plan 2013 justifying the proposed contravention of the 
development standard which is summarised as follows: 
 

• The proposed development illustrates that the environmental impacts arising from 
the development can be acceptably managed and minimised on the lot size which is 
less than the development standard, therefore illustrating that the proposed lot size 
can suitably accommodate development. 

• The proposed lot sizes can accommodate development that is consistent with all the 
relevant development standards in LLEP 2013 

• The few non-compliances with the numeric controls in the DCP are minor or found to 
be consistent with other development in Lyall Street.  

• The fact that semi-detached dwellings have been constructed on lots less than 200m2 
in Lyall Street (such as 9, 11,12,15,17,19 and 21 Lyall Street) demonstrates that such 
lot sizes are able to accommodate development that is consistent with Council’s 
development controls. 

• Council has approved several development applications in Lyall Street for Torrens title 
subdivision to allow lot sizes less than 200m2 each. 

• Council’s approval of lot sizes less than 200m2 in Lyall Street is generally consistent 
with the existing lot sizes and character of the street, where more than 39% of the 
properties on Lyall Street have a lot size less than 200m2 (Refer to Table 1 below). 
Therefore, it is submitted that in granting the above consents Council has virtually 
abandoned the development standard for minimum lot sizes in Lyall Street and hence 
compliance with the standard is unnecessary and unreasonable. 

 
Council does not concur that the minimum lot size standard has demonstrably been 
abandoned on Lyall St, as there have been very few requests to Council to consider the 
appropriateness of the clause since the gazettal of LEP 2013. In the absence of development 
applications seeking Torrens title subdivision it is not possible for Council to have upheld or 
abandoned the standard.  
 
Notwithstanding that this particular argument is considered to be unfounded, the fact remains 
that the character of Lyall St does support numerous examples of two storey townhouse 
development, and does support numerous examples of existing lots of less than 200sqm. 
Approximately 43% of the lots on Lyall St are less than 200sqm, with the smallest Torrens title 
lots being 158sqm (No’s 9, 11, 15, 17, 19 and 21 Lyall St). In this respect the applicant’s 
argument that the proposal is consistent with the immediate locale is considered well-founded. 
Council also concurs that the development of the two dwellings would neither compromise the 
character of the street, nor the amenity of neighbours (insofar as this amenity is protected by 
the LEP and DCP).  
 
The applicant’s written rationale adequately demonstrates that both lots will be compatible 
with the creation of dwellings which sit comfortably in the built context of the street, and which 
perform well as places of habitation and which do so without undue impacts on the amenity of 
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neighbours. In this regard the applicant has established that compliance with the development 
standard is unreasonable / unnecessary in the circumstances of the case, and that there are 
sufficient environmental planning grounds to justify contravening the development standard, 
having regard to the objectives of the zone, and the lot size clause. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the LR1, in accordance with Clause 4.6(4)(a)(ii) of the Leichhardt Local 
Environment Plan 2013 for the following reasons: 
 
The objectives of the Zone are as follows: 
 
The objectives of the zone are: 
• To provide for the housing needs of the community 
• To provide for a variety of housing types and densities 
• To enable other land uses that provide facilities or services to meet the day to day 
needs of residents 
• To maintain the existing land use pattern of predominantly residential uses 
• To improve opportunities to work from home 
• To provide housing that is compatible with the character, style, orientation and 
pattern of surrounding buildings, streetscapes, works and landscaped areas 
• To provide landscaped areas for the use and enjoyment of existing and future 
residents 
• To ensure that subdivision creates lots of regular shapes that are complementary 
to, and compatible with, the character, style, orientation and pattern of the 
surrounding area 
• To protect and enhance the amenity of existing and future residents and the 
neighbourhood. 
 
 
Also, the Objectives of the Minimum Lot Size control (cl. 4,1) are as follows: 
 
4.1   Minimum subdivision lot size 
(1)  The objectives of this clause are as follows— 
(a)  to ensure that lot sizes are able to accommodate development that is consistent with 
relevant development controls, 
(b)  to ensure that lot sizes are capable of supporting a range of development types. 
 
 
Based on the assessment iterated throughout the remainder of this report Council has 
concluded that the development satisfies these objectives. The lot sizes and dimensions are 
not out of keeping with other lot sizes and dimension extant in the street. Furthermore, the 
dwellings have been designed in a manner which achieves compliance with FSR, Landscaped 
Area and Site Coverage. Where discrepancies appear against the secondary controls 
contained in the DCP these are able to be mitigated by conditions, or are such as to generate 
little or no impact on either streetscape or amenity. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the development standard, in accordance with Clause 4.6(4)(a)(ii) of the 
Leichhardt Local Environment Plan 2013 for the following reasons: 
 
The concurrence of the Planning Secretary may be assumed for matters dealt with by the 
Local Planning Panel.  
 
The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of the Leichhardt Local Environment Plan 2013. For the reasons outlined 
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above, there are sufficient planning grounds to justify the departure from Minimum lot Size 
and it is recommended the Clause 4.6 exception be granted. 
 
 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
Draft Environmental Planning Instruments Compliance  

Draft State Environmental Planning Policy (Environment) 2018 Yes 

Draft State Environmental Planning Policy (Remediation of Land) 
2018 

Yes 

Draft State Environmental Planning Policy (Environment) 2017 Yes 

 
 
5(c)  Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. The proposal raises 
no issue which would be contrary to the draft instrument. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013  
 
The following provides discussion of the relevant issues: 
 
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes  
B2.1 Planning for Active Living  Yes  
  
Part C  
C1.0 General Provisions Yes  
C1.1 Site and Context Analysis Yes  
C1.2 Demolition Yes  
C1.6 Subdivision Yes – see discussion 

below 
C1.7 Site Facilities Yes  
C1.8 Contamination Yes  
C1.9 Safety by Design Yes  
C1.10 Equity of Access and Mobility Yes  
C1.11 Parking Yes  
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C1.12 Landscaping Yes  
C1.17 Minor Architectural Details Yes  
  
Part C: Place – Section 2 Urban Character  
Leichhardt – West Leichhardt – Sub-area 2 (North Residential) Yes – see discussion 

below 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes  
C3.2 Site Layout and Building Design  Yes – see discussion 

below 
C3.3 Elevation and Materials  Yes  
C3.5 Front Gardens and Dwelling Entries  Yes  
C3.6 Fences  Yes  
C3.7 Environmental Performance  Yes  
C3.8 Private Open Space  Yes  
C3.9 Solar Access  Yes – see discussion 

below 
C3.10 Views  Yes  
C3.11 Visual Privacy  Yes – see discussion 

below 
C3.12 Acoustic Privacy  Yes  
  
Part D: Energy  
Section 1 – Energy Management Yes  
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes  
D2.2 Demolition and Construction of All Development  Yes  
D2.3 Residential Development  Yes  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1.1 Water Management Statement  Yes  
E1.1.2 Integrated Water Cycle Plan  Yes  
E1.1.3 Stormwater Drainage Concept Plan  Yes  
E1.2 Water Management  Yes  
E1.2.1 Water Conservation  Yes  
E1.2.2 Managing Stormwater within the Site  Yes  
E1.2.3 On-Site Detention of Stormwater  Yes  
E1.2.4 Stormwater Treatment  Yes  
E1.2.5 Water Disposal  Yes  
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The following provides discussion of the relevant issues: 
 
 
C1.6 Subdivision 
 
The Objectives contained within the DCP regarding subdivision are as follows: 
 
Objectives 
O1 Development: 
a. creates lots of sufficient area and dimensions to accommodate residential development 
that is consistent with the controls in this Development Control Plan; 
b. creates lots that are consistent with the surrounding prevailing subdivision pattern and 
where possible, new street networks should have an east-west orientation; 
c. incorporates significant natural landscape features; 
d. facilitates safe, convenient and comfortable movement, particularly for pedestrians and 
cyclists; 
e. creates high quality public open space where relevant; 
f. provides a high level of safety and security; 
g. is provided with appropriate infrastructure, and where appropriate, ecologically sustainable 
infrastructure; 
h. enables lots to achieve a high level of energy efficiency. 
 
The lots would each support a dwelling which, in terms of footprint, street presentation, on-
site facilities, internal and neighbouring amenity, would perform equally as any other dwelling 
on the street. Furthermore the new lots would be consistent with the prevailing subdivision 
pattern in the neighbourhood (see map extract below). 
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C1.11 Parking 
 
It is intended that only No 3 Lyall St provide off-street parking. This is because this lot will 
utilise the existing crossover. Technically No 3A Lyall could also provide a compliant carspace, 
however to do so would require the introduction of a new cross over, which could only be 
achieved by removing an existing kerbside parking space which is an asset available to all 
members of the public presently. This privatisation of such public assets is not supported by 
Council’s DCP. Furthermore, as a single dwelling on its own Lot, No 3A Lyall St does not 
require any carparking, pursuant to the DCP. (The location would also likely require removal 
of an established street tree). 

 
Aerial photo showing location of street parking and street tree in front of 3 Lyall St presently. 
 
 
Desire Future Character - West Leichhardt  
 
The Desired Future Character Objectives of this Area are expressed as follows: 
 
Objective O1 To facilitate development that is consistent with the Desired Future Character 
and Controls for the Distinctive Neighbourhood. Controls  
C1 Maintain and encourage the predominant use of hipped and gabled roof forms.  
C2 Promote land uses and urban design that enhance and contribute to the character and 
identity of the neighbourhood whilst protecting Heritage Items and Heritage Conservation 
Areas that combine to help create that character.  
C3 Preserve and enhance the predominant scale and character of dwellings in this precinct, 
consisting of mostly single storey Victorian and Federation-style dwellings, with more dense 
development in appropriate areas 
C4 Provide for more significant development along Marion Street. 
 C5 Conserve and enhance the weatherboard cottages & the brick cottages found throughout 
the West Leichhardt Distinctive Neighbourhood.  
C6 Allow for contemporary development, which is complementary to the existing streetscape.  
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C7 Preserve the consistency of the subdivision pattern in this area.  
C8 Maintain existing views by stepping dwellings down contours along east/west streets. 
 C9 Maintain the prevalence of street trees in addition to mature and visually significant trees 
on private land.  
C10 Building wall height is to be a maximum of 3.6m, unless an alternative maximum building 
wall height is prescribed in the applicable Sub Area.  
C11 Development is to be consistent with any relevant Sub Area objective(s) and condition(s). 
 
(Note: as no part of this Area is within a Heritage Conservation Area the demolition allowances 
of the Exempt & Complying Development Codes SEPP apply, and the objectives related to 
retention of cottages and existing dwellings is therefore compromised). 
 
North Residential sub-area 
 

 
 
With regard to the above sub-area, DCP 2013 makes the following specific comments: 
 
Within the North Residential Sub Area, development consists of two storey townhouses and 
residential flats located in the area bounded by Darley Road, William, Flood and Allen Streets. 
These lots were subdivided to accommodate more dense development along the upper slopes 
of the neighbourhood. 
 
Desired Future Character Objective  
O1 To facilitate development that is consistent with the Desired Future Character and Controls 
for the Distinctive Neighbourhood. Controls  
C1 Preserve the vistas provided west over Haberfield, south over Leichhardt, and north over 
Iron Cove.  
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C2 Allow for appropriate medium density development in the area bordered by Allen, Darley, 
William and Flood Streets, including townhouses and two storey units. 
 
With reference to the aforementioned, it is advised that the proposed dwellings comply with 
the applicable building envelope, and are located within an area where transitional change 
from single scale to medium density two-storey is anticipated. Nothing in the proposal is in 
conflict with the desired future character for new development in this sub-area. 
 
C3.2 Site Layout and Building Design 
 
This control encompasses two primary stipulations, being Building Location Zone (BLZ), and 
boundary setbacks. 
 
Building Location Zone (BLZ) is the part of the subject site where it can be reasonably 
expected that a building can be located. The BLZ is determined by having regard to only the 
main building on the adjacent properties. The location of front fences or intervening walls, 
ancillary sheds, garages, external laundries, toilets or other structures on the site is not 
relevant in determining the BLZ. 
 
In the event of any proposed variation to the BLZ the onus is on the applicant to demonstrate 
that the proposed building is consistent with the pattern of development in the immediate 
locality (usually taken as the same street) and that:  
a. amenity to adjacent properties (i.e. sunlight, privacy, views) is protected and compliance 
with the solar access controls of this Development Control Plan is achieved;  
b. the proposed development will be compatible with the existing streetscape, desired future 
character and scale of surrounding development;  
c. the proposal is compatible in terms of size, dimensions privacy and solar access of private 
open space, outdoor recreation and landscaping;  
d. retention of existing significant vegetation and opportunities for new significant vegetation 
is maximised; and  
e. the height of the development has been kept to a minimum to minimise visual bulk and 
scale, as viewed from adjoining properties, in particular when viewed from the private open 
space of adjoining properties. 
 
The proposal does not comply with the BLZ control in two aspects. Firstly, the front setback 
from Lyall Street. The proposed dwellings are positioned closer to the street than the wall of 
the main dwelling on each adjoining lot. The proposed dwellings have taken as their reference 
point what appears to be the front verandah element of the adjoining dwellings, however the 
proposed dwellings do not themselves have a front verandah. 
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It is noted that the ground floor design of both dwellings includes an internal lightwell located 
between the front bathroom and the stairs. 
 

 
 
 
Discussions with Council’s Stormwater engineer have confirmed that these courtyards are not 
required in terms of managing stormwater disposal, and in fact present a complication to 
stormwater disposal as the water has to be collected, stopped from ponding/inundating (in the 
event of blockage) and then be directed away from the lightwells potentially involving pipes 
laid under the house, which is not ideal.  
 
The purpose of these internal lightwells appears to be provide natural light and ventilation to 
the bathroom/laundry and stairwell of each dwelling, however this could be achieved by 
ventilated skylights, as there is no floor directly above. Deletion of these lightwells would 
enable the front bedroom and bathroom/laundry to be moved back by a minimum of 1.3m from 
the street boundary. This would allow the front BLZ non-compliance to be eliminated. It would 
also allow for larger front gardens, with greater potential for planting, and it would furthermore 
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allow for the introduction of verandas to the front of each dwelling, which would be preferable, 
given the character of the streetscape generally includes front veranda elements. 
 
A condition to this effect is recommended. 
 
The other aspect where the proposal does not meet the BLZ is the rear ground and first floor 
location. 
 
At ground level the rear alignment is essentially in line with the rear ground floor wall of both 
adjoining neighbours and Council has no concerns in this regard (noting that the rear wall of 
No 1 Lyall St is an enclosed verandah which now forms part of the footprint of the main the 
dwelling.) 
 
At first floor the non-compliance is more pronounced. This is because the proposed first floor 
would extend further back by about one metre than the first floor at No 5 Lyall St, and No 1 
Lyall St has no first floor. 
 
Council does have concerns about the extent of the first floor at the rear, as this brings the 
bulk of the dwellings into closer proximity with the back yards of neighbouring dwellings. It is 
usually Council’s preference to require an off-set from the ground floor alignment to the first 
floor alignment to break up the verticality of the two storey presence as viewed from 
neighbours.  
 
It is considered feasible to increase the first floor setback from the rear boundary for both 
dwellings by virtue of reducing the room widths at first floor. The room dimensions are 
moderately generous and a one metre reduction can be accommodated with little difficulty 
through a shared reduction across the two bedrooms and bathroom in each case. 
 

 
 
 
Having regard to the test in the DCP which allows for variation to the BLZ it is also 
recommended that the floor to ceiling heights of the ground floor be reduced from 3.09m to 
2700mm, a reduction of approximately 300mm (note, this will involve a reduction in the ceiling 
heights over the wet areas and hallway to 2.2m at one point (see long section below) however 
this is still NCC compliant) 
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Subject to these design changes it is considered that the BLZ non-compliances are acceptable 
as there will be very little impact. 
 
Setbacks: 
 
The dwellings are proposed to have side walls of between 6.8m and 7.0m high. Based on the 
graph in the DCP such wall should ideally be setback 1.8m to 2.0m. The proposed setbacks 
are 0.9m to each side. 
 
 

 
The DCP imposes the following test for establishing whether non-compliance with the side 
setback is acceptable. 
 
C8 Council may allow walls higher than that required by the side boundary setback controls 
above, to be constructed to side boundaries where:  
a. the development is consistent with relevant Building Typology Statements as outlined within 
Appendix B – Building Typologies of this Development Control Plan;  
b. the pattern of development within the streetscape is not compromised;  
c. the bulk and scale of development is minimised by reduced floor to ceiling heights; 
 d. the potential impacts on amenity of adjoining properties, in terms of sunlight and privacy 
and bulk and scale, are minimised; and  
e. reasonable access is retained for necessary maintenance of adjoining properties. 
 
As discussed throughout this report, and subject to the imposition of conditions as identified, 
Council is of the opinion that the non-compliance with the side setback requirements of the 
DCP is acceptable. 
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C3.9 Solar Access 
 
No 3 Lyall St and the adjoining neighbours are north-south oriented lots. The DCP imposes 
the following solar access protections 
 
Where site orientation permits, new dwellings must be designed to maximise direct sunlight to 
the main living room and private open space 
 
Comment: Achieved. Both dwellings are designed with the living room opening directly to the 
north. 
 
Private open space is to receive a minimum three hours of direct sunlight over 50% of the 
required private open space between 9am and 3pm at the winter solstice. 
 
Comment: Achieved. Both dwellings are designed with the private open space directly to the 
north. 
 
New residential dwellings are to obtain a minimum of three (3) hours of direct sunlight to the 
main living room between 9am and 3pm during the winter solstice. 
 
Comment: Achieved. Both dwellings are designed with the living room opening directly to the 
north. 
 
 
Where the surrounding allotments are orientated north/south and the dwelling has north facing 
glazing serving the main living room, ensure a minimum of three hours solar access is 
maintained between 9am and 3pm during the winter solstice. 
 
Comment: Complies. The location of the new dwellings means that all north facing glazing of 
the adjoining dwellings living rooms remain unaffected by shadow between 9.00am and 
3.00pm midwinter.  
 
Where surrounding dwellings currently receive less than the required amount of solar access 
to the main living room between 9am and 3pm during the winter solstice, no further reduction 
of solar access is permitted. 
 
Comment: Not applicable 
 
Where surrounding dwellings have north facing private open space, ensure solar access is 
retained for three hours between 9am and 3pm to 50% of the total area during the winter 
solstice. 
 
Comment: Complies. Due to location of dwellings in relation to north there would be no 
overshadowing of the primary outdoor space. 
 
C3.11 Visual Privacy 
 
The proposal contains two elements which may involve some actual or perceived overlooking. 
 
Firstly, each dwelling includes a slightly elevated rear deck off the living room. These decks 
are 1600mm deep, running the full length of each dwelling and are approximately one metre 
above ground level. Each is located about 6m from the rear boundary. It is recommended that 
screen planting be required along the rear boundary to mitigate overlooking. 
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The other element of potential concern to neighbours is overlooking from the first floor rear 
windows. It is noted that these windows are to a bedroom only, and no privacy screening is 
required in that instance. However, the application includes obscured glazing to a height of 
1600mm to these windows, and opening is restricted to a 125mm awning opening, therefore 
very limited overlooking is possible.  
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 
 
9 submissions were received in response to the initial notification. 
 
The following issues raised in submissions have been discussed in this report: 

- The increase in visual bulk from the development  
- Overlooking 
- Inappropriate relationship to street character 
- Proposed lot is too small 
- Diminished setbacks, uncharacteristic street height, and a reduction in green space 

are incompatible with the streetscape. 
- Breaches of building envelope, BLZ and setbacks 
- Adverse amenity impacts for neighbours 
- Contrary to desired future character of area 
- Lack of parking 

 
 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue The cl. 4.6 variation request is not considered to be well founded due to erroneous 
statements and misunderstanding of DCP controls. 
Comment: See Council’s assessment of 4.6 request earlier in this report, and the attached 
document itself. 
 
Issue: The applicant’s SOEE documentation is unreliable and misleading 
Comment: Council officers have made their own assessment of the application, its impacts 
and merits without reliance upon the SOEE submitted by the applicant 
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Issue: Application is inconsistent with recent decisions elsewhere by Council and Court 
Comment: Each application is assessed on its own merits, and each application is unique, 
insofar as site and other circumstances are not, on the whole, exactly replicated from one 
property to another. The application is permissible in the zone, complies with the primary 
development standards for built forms, asks for a lot size variation similar to numerous other 
lots in the vicinity and proposes dwellings which, subject to conditions, will sit comfortably in 
the streetscape with very moderate impacts on the amenity of neighbours. It is not considered 
that the integrity of decision making would be undermined by the granting of consent. 
 
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above or are otherwise addressed by 
conditions. 
 
- Engineering 
- Urban Forest 
 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $20,000 would be required for the 
development under Leichhardt Section 94 Contributions Plan 2014.  A condition requiring that 
contribution to be paid is included in the recommendation. 
 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 2013.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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9. Recommendation 
 
A. The applicant has made a written request pursuant to Clause 4.6 of the Leichhardt 

Local Environmental Plan 2013 seeking to vary the minimum lot size for Torrens title 
subdivision. After considering the request, and assuming the concurrence of the 
Secretary has been given, the Panel is satisfied that compliance with the minimum lot 
size standard is unnecessary in the circumstance of the case and that there are 
sufficient environmental grounds to support the variation. The proposed development 
will be in the public interest because the exceedance is not inconsistent with the 
objectives of the standard and of the zone in which the development is to be carried 
out.  

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2021/1209 
for the demolition of the existing dwelling, construction of two attached two storey 
dwellings, and torrens title subdivision at 3 Lyall Street, Leichhardt subject to the 
conditions listed in Attachment A:  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Clause 4.6 Exception to Development Standards  
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