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Attachment C- Clause 4.6 Exception to Development Standards

KN PLANNING PTY LIMITED

Attachment 2

Clause 4.6 Submission — Floor Space Ratio

This written request under Clause 4.6 of the Ashfield LEP 2013 (ALEP) has been prepared to
address the non-compliance with the 0.7:1 floor space ratio development standard under
Clause 4.4 of the ALEP.

Clause 4.6 of Ashfield LEP 2013

Clause 4.6 of the Ashfield LEP 2013 provides for exceptions to development standards
embodied in the planning instrument in the following terms:-

“4.6 Exceptions to development standards

(1)

2)

3

)

(5)

(6)

Document Set ID: 36293505
Version: 1, Version Date: 10/05/2022

The objectives of this clause are as follows:-

(a) to provide an appropriate degree of flexibility in applying certain development standards to
particular development,

(b) to achieve befter outcomes for and from development by allowing flexibility in parficular
circumstances.

Development consent may, subject to this clause, be granted for development even though the
development would contravene a development standard imposed by this or any other environmental
planning instrument. However, this clause does not apply to a development standard that is
expressly excluded from the operation of this clause.

Development consent must not be granted for development that contravenes a development
standard unless the consent authority has considered a written request from the applicant that seeks
to justify the contravention of the development standard by demonstrating:

(a) that compliance with the development standard is unreasonable or unnecessaty in the
circumstances of the case, and

(b) that there are sufficient environmental planning grounds to justify contravening the
development standard.

Development consent must not be granted for development that contravenes a development
standard unless:

(a)  the consent authority is satisfied that:

0] the applicant’s written request has adequately addressed the matters required fo be
demonstrated by subclause (3), and

(if) the proposed development will be in the public interest because it is consistent with
the objectives of the particular standard and the objectives for development within the
zone in which the development is proposed to be carried ouf, and

(b) the concurrence of the Director-General has been obtained.
in deciding whether to grant concurrent, the Director-General must consider:

(a) whether contravention of the development standard raises any matter of significance for State
or regional environmental planning, and

(b) the public benefit of maintaining the development standard, and

(c) any other matters required to be taken into consideration by the Director-General hefore
granting concurrence.

Development consent must not be granted under this clause for a subdivision of land | Zone RU1
Primary Production, Zone RU2 Rural Landscape, Zone RU3 Forestry, Zone RU4 Primary Production
Small Lots, Zone RU6 Transition, Zone R5 Large Lot Residential, Zone E2 Environmental
Conservation, Zone E3 Environmental Management or Zone E4 Environmental Living if —

(a)  the subdivision will result in 2 or more lots of less than the minimum area specified for such
lots by a development standard, or

(b) the subdivision will result in at least one lot that is less than 90% of the minimum area
specified for such a lot by a development standard.
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Note. When this plan was made it did not include land in Zone RU1 Primary Production, Zone RU2
Rural Landscape, Zone RU3 Forestry, Zone RU4 Rural Small Holdings, Zone RUG Transition, Zone
R5 Large Lot Residential, Zone E2 Environmental Conservation, Zone E3 Environmental
Management or Zone E4 Environmental Living.

(7)  After determining a development application made pursuant fo this clause, the consent authority
must keep a record of its assessment of the factors required to be addressed in the applicant's
written request referred to in subclause (3).

8 This clause does not allow development consent to be granted for development that would
contravene any of the following:

(a) a development standard for complying development,

(b) a development standard that arises, under the regulations under the Act, in connection with
a commitment set ouf in a BASIX certificate for a building to which State Environmental
Planning Policy (Building Sustainability Index: BASIX) 2004 applies or for the land on which
such a building is situated,

(c) clause 5.4,
(caa) clause 5.5.”

The written request under Clause 4.6 has been prepared in accordance with the recent
judgements in the Land and Environment Court, including /nitial Action Pty Limited v.
Woollahra Council [2018] NSWLEC118; Randwick City Council v. Micaul Holdings Pty Lid
[2016] NSWLECTY; Wehbe v. Pittwater Council [2007] NSWLECB827; Baron Corporation Pty
Ltd v. Council of the City of Sydney [2019] NSWLEC#61 and the Court of Appeal decision on
RebelMH Neutral Pty Limited v. North Sydney Council [2019] NSWCA 130.

The proposal, as amended

The proposed development seeks consent for a co-housing development on land at 37
Liverpool Road Ashfield. The site comprises a stand-alone detached 2-storey terrace house.

The proposed development, being DA/2021/1336, as amended by the drawings at
Attachment 1 of this submission, responds to Council’s letter of 8 March 2022 and now
proposes a co-housing accommodation with seven (7) self-contained rooms (comprising four
(4) double rooms and three (3) single occupancy rooms) and associated internal and external
communal living areas. The proposal, as amended, includes one (1) accessible room on the
ground floor (Room 2).

The proposed development is wholly contained within the existing building footprint and
envelope.

Clause 68(2)(a)(ii) of the SEPP (Housing) 2021 allows for additional 10% to the maximum
permissible in the R3 zone (0.7:1) as residential flat buildings are permissible in the zone,
resulting in a maximum FSR of 0.77:1.

It is noted that the existing building on the site does not comply with the 0.7:1 floor space ratio
standard under the ALEP or the 0.77:1 under the SEPP achieving a gross floor area of
247.3m?and an FSR of 0.946:1.

The extent of non-compliance with the floor space ratio standard is compounded by the front
portion of the site and building fronting Liverpool Road falling within the SP2 Infrastructure
zone under the Ashfield LEP 2013, being an area of the site of 42.68m? and floor area of
28.3m2,

With the exclusion of the SP2 zoned land, the following are the details of the site and boarding
house, namely:

Document Set ID: 36293505
Version: 1. Version Date: 10/05/2022
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Site area within R3 zone: 218.62m?
Existing floor area in R3 zone: 219.0m?
Existing floor space ratio in R3 zone: 0.98:1
Proposed floor area in R3 zone: 203.0m?
Proposed floor space ratio in R3 zone: 0.928:1

The Calculations Plan is on Drawing AR-2 at Affachment 1.

Accordingly, as the amended development exceeds the 0.77:1 floor space ratio standard
applying to the site, a clause 4.6 submission is required to support the development
application, noting that the non-compliant floor area is wholly contained within the existing
building on the site.

Sub-clause 3(a) of Clause 4.6

In the context of the provisions in sub-clause 3(a) of Clause 4.8, as to whether “compliance
with the development standard is unreasonable or unnecessary in the circumstances of the
case”itis appropriate to consider the judgement of Preston, CJ in Wehbe in which he identified
five common ways in which the applicant may demonstrate under Clause 4.6(3)(a) that
compliance with a development standard is unreasonable and unnecessary, namely:-

“(i) The first way is to demonstrate whether the objectives of the development standard are achieved
notwithstanding non-compliance with the standard.

(i) The second way is to establish that the underlying objective or purposes is not relevant fo the development
with a consequence that compliance is unnecessary.

(iii)  The third way is fo establish that the underlying objective or purpose would be defeated or thwarted if
compliance was required with the consequence that compliance is unreasonable.

(iv)  The fourth way is to establish that the development standard has been virtually abandoned or destroyed by
the Council’s own actions in granting consents departing from the standard and hence compliance with the
standard is unnecessary and unreasonable.

(v) A fifth way is to establish that the zoning of particular land was unreasonable or inappropriate so that “a
development standard appropriate for that zoning would also be unreasonable or unnecessary” as it applied
to that land” and that “compliance with the standard in that case would also be unreasonable or
unnecessary.”

In respect to the “first way”, the objectives of the floor space ratio development standard in
Clause 4.4(1) of the Ashfield LEP 2013 are:-

4.4 Floor space ratio

(1) The objectives of this clause are as follows—

(a) to establish standards for development density and intensity of land use,

(b) to provide consistency in the bulk and scale of new development with existing development,
(c) to minimise adverse environmental impacts on heritage conservation areas and heritage items,
(d) to protect the use or enjoyment of adjoining properties and the public domain,

(e) to maintain an appropriate visual relationship between new development and the existing
character of areas that are not undergoing, and are not likely to undergo, a substantial transformation.

Objective 1(a) is a generic housekeeping statement, recognising that the site falls within the
R3 Medium Density Residential zone.

Document Set ID: 36293505
Version: 1. Version Date: 10/05/2022
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Objective 1(b) is satisfied as the proposal, as amended, is wholly contained within the existing
building footprint and existing building envelope, thereby maintain the existing bulk and scale
of the detached 2-storey terrace house.

Objective 1(c) is satisfied as the proposal, as amended, removes the existing enclosure of the
first-floor front balcony thereby enhancing the heritage values of the heritage-listed building
under Schedule 5 of the Ashfield LEP 2013 (Item 88) by returning the presentation to the street
consistent with that of a Victorian era terrace house.

Objective 1(d) is satisfied as the proposed development, as amended, will provide co-housing
accommodation for a maximum of eleven (11) boarders and improved communal facilities
both internal and external, recognising that the building has previously been used as a guest
house for many years without adverse impacts on neighbouring properties.

Objective 1(e) is satisfied as the proposal, as amended, will improve the presentation of the
Victorian terrace house to Liverpool Road frontage through the removal of the enclosure of
the first floor balcony consistent with its listing as a heritage item under the ALEP, recognising
that if the SP2 Infrastructure zone is implemented in the future for road widening purposes the
streetscape of Liverpool Road would be destroyed through the loss of 3 heritage listed
buildings — 31 Liverpool Road (Item 87); subject site (ltem 88); and 61 Liverpool Road (ltem
91).

In the circumstances it is considered that the proposal satisfies the ‘first way” in Wehbe and
thereby satisfies the requirements under Clause 4.6(3)(a) of the SLEP in respect to the floor
space ratio standard applying to the site.

The second to fifth ways in Wehbe are not relevant to the proposed development.
Sub-clause 3(b) of Clause 4.6

In respect to the requirement in sub-clause 3(b) of Clause 4.6 that “there are sufficient
environmental planning grounds to justify contravening the development standard”, the
following commentary is provided in support of the proposal relevant to the floor space ratio
standard applying to the site, namely:

. The existing building predates the imposition of the FSR development standard and
cannot achieve compliance without requiring the demolition of the heritage-listed
Victorian terrace house which would be an unreasonable impost on the owner of the site
and contrary to good planning and heritage practice. The floor area of the existing
building, measured in accordance with the definition of gross floor area under the
Standard Template, is 247.3m? resulting in an FSR of 0.95:1. If the SP2 zoned land is
excluded from the calculations the existing building within the R3 zone has a gross floor
area of 219m2and an FSR of 0.98:1. The proposed development, as amended, will have
a gross floor area of 203m?and an FSR of 0.928:1. As the amended proposal, is located
wholly within the existing footprint and envelope structure the non-complying elements
of FSR do not introduce any new issues related to bulk and scale. In fact, the removal
of the enclosure of the first-floor front balcony will reduce the existing floor space ratio
of the building

. The removal of the structures enclosing the first-floor front balcony will provide a positive
heritage outcome for the heritage-listed Victorian terrace house, particularly as the
original cast iron lace balustrade is retained.

® The proposal, as amended, will provide high quality self-contained co-housing

accommodation for up to 11 boarders with room sizes and communal living areas
compliant with the requirements under Chapter 3, Part 3 ofthe SEPP (Housing) 2021.
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