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Attachment C- Clause 4.6 Exception to Development Standards

CONSULTING

09.06.2022

Clause 4.6 - Variation Request

8 Douglas Street, Stanmore

This Variation Statement has been in support of a development application for the redevelopment of
8 Douglas Street, Stanmore, and seeks to vary clause 5.3(2)(a) of State Environmental Planning Policy
(Housing) 2021.

This Statement has been prepared in accordance with clause 4.6 — Exceptions 1o Development
Standards of the Marrickville LEP 2013, and the NSW Department of Planning and Infrastructure (DP&)
“Varying development standards: A Guide”, August 2011.

The development standard to be varied is clause 5.3(2)(a) of State Environmental Planning Pclicy
(Housing) 2021 relafing to minimum site area.

53 Non-di i y the Act, s 4.15

(1) The object of this section is to identify development standards for particular matters relating to development for the purposes of a
secondary dwelling that, if complied with, prevent the consent authority from requiring more onerous standards for the matters.

(2) The following are non-discretionary development standards in relation to the carrying out of development to which this Part applies—
(a) for a detached secondary dwelling—a minimum site area of 450m?,

(b) the number of parking spaces provided on the site is the same as the number of parking spaces provided on the site immediately
before the development is carried out.

Document Set ID: 36562973
Version: 1, Version Date: 12/07/2022
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The proposed development seeks fo undertake the following:

1.

Demolition of the existing rear outbuilding.

Removal of two trees.
Consfruction of a new detached two storey outbuilding fronfing Salisbury Road.

Use of the ground flocr of the outbuilding as a studic and a single garage in association with
the primary dwelling.

Use of the first level as a secondary dwelling with access provided from Douglas Street.

Clause 4.6 provides a nexus to enable the flexibility of development standards where it is demonstrated
that the proposed variation to a development standard may, in scme circumstances, achieve the
underlying purpose of the standard as much as one which complies. If the development is not only
consistent with the underlying purpose of the standard, but also with the broader planning objectives
for the locality, strict compliance with the standard can be deemed to be unreasonable and
unnhecessary and Council could approve an exception.

It is noted that the NSW Department of Planning and Infrastructure (DP&) provides guidance on how to
prepare clause 4.6 variations in the form of "Varying development standards: A Guide August 2011".
This written request to vary the standard is based on the DP&I guide, in parficular Appendix 3 which
provides a template for and “Application Form to vary a development standard™.

The following has been prepared in accordance with this Guide:

Marrickville Local Environmental Plan 2011
State Environmental Planning Policy (Housing) 2021

The site is zoned R2 Low Density Residential under Marrickville Local Environmental Plan 2011

The Objectives of the R2 Low Density Residential are:

To provide for the housing needs of the community within a low density residential
environment.

To enable other land uses that provide facilities or services fo meet the day fo day needs of
residents.

Decument Set ID: 36562973
Version: 1, Version Date: 12/07/2022
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The development standard being varied is the minimum site area for a detached secondary dwelling.

The development standard is listed under clause 5.3(2) (a) of State Environmental Planning Policy
(Housing) 2021.

clause 5.3(1) of State Environmental Planning Policy (Housing) 2021.

(1) The object of this section is to identify development standards for particular matters relafing
fo development for the purposes of a secondary dwelling that, if complied with, prevent the
consent authority from requiting more onerous standards for fthe matters.

The numeric value of the development standard is 450m?2

The maximum numeric value proposed is 310.3m?2

The percentage variation is 31%

Decument Set ID: 36562973
Version: 1, Version Date: 12/07/2022
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Clause 4.6 of Marrickville LEP 2013 provides:

1) The objectives of this clause are as follows:
(a] fo provide an appropriate degree of flexibility in applying certain development
standards to particular development,
{b} 1o achieve better outcomes for and from development by allowing flexibility in
particular circumstances.

2] Development consent may, subject fo this clause, be granted for development even though
the development would contravene a development standard imposed by this or any other
environmenftal planning instrument. However, this clause does nof apply to a development
standard that is expressly excluded from the operation of this clause.

3) Development consent must not be granfed for development that confravenes a development
standard unless the consent authority has considered a written request from the applicant that
seeks lo justify the contfravention of the development standard by demonstrating:

{a) that compliance with the development standard is unfreasonable or unnecessary in
the circumstances of the case, and

(b) that there are sufficient environmental planning grounds fo justify confravening the
development standard.

4) Development consent must not be granfed for development that contfravenes a development
standard unless:
{a) the consent authority is satisfied that:
(i)  the applicant's written request has adequately addressed the matters required
to be demonstrated by subclause (3), and
(i) the proposed development will be in the public interest because it is consistent
with the objectives of the particular standard and the objectives for
development within the zone in which the development is proposed fo be
carried out, and
{b) the concurrence of the Secretary has been obfained.

5) In deciding whether fo grant concurrence, the Secretary must consider:
{a) whether contravention of the development standard raises any matter of significance
for State or regional environmental planning. and
{b} the public benefit of maintaining the development standard, and
{c)] any other matters required fo be taken info consideration by the Secretary before
granting concurrence.

6)-8) ...

Clause 4.6 has five requirements as follows:

1. There must be a written request from the applicant that seeks to justify the contravention of the
standard (clause 4.6(3)).

2. That written request must seek to justify contravention of the standard by demonstrating that:

¢  Compliance with the development standard is unreasonable or unnecessary in particular
circumstances of the case (clause 4.6(3)(a)}); and

Decument Set ID: 36562973
Version: 1, Version Date: 12/07/2022
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¢ That there are sufficient environmental planning grounds to justify contravening the
development standard (clause 4.6(3)(b)).

3. The consent authority must consider the written request.

4. The consent authority must be satisfied that:

. The written request as adequately addressed the matters that are required to be
demonstrated, i.e. compliance is unreasonable and unnecessary and sufficient
environmental planning grounds (clause 4.6(4)(a)(i})}.

. The development is in the public interest because it is consistent with the cbjectives of the
parficular standard and the cobjectives for development within the zone in which the
development is proposed to be carried out grounds (clause 4.6(4)(a) (ii}.

5. Concurrence tfo the variation must have been obtained from the Director-General grounds
(clause 4.6(4)(b).

It should be noted that steps 1 and 2 are matters for the applicant. Steps 3 and 4 are matters for the
consent authority. Step 5 is a matter for the Director-General, however in this case the Director-General
has issued a blanket concurrence to variations to development standards where the variation is made
pursuant to an environmental planning insfrument which contains clause 4.6 in the form contained in
the standard template or in similar terms.

Assistance on the approach to justifying a development standard variation is found in certain defining
decisions of the NSW Land and Environment Court, in particular the judgements for:

*  Wehbe v Pittwater Council [2007] NSWLEC 827

*  Four2FivePtyltd v Ashfield Council [2015] NSWLEC 1009

*  Micaul Holdings Pty Limited v Randwick City Council [2015] NSWLEC 1386
*  Moskovich v Waverley Council [2016] NSWLEC 1015

«  Zhang and anor v Council of the City of Ryde [2016] NSWLEC 1179.

Decument Set ID: 36562973
Version: 1, Version Date: 12/07/2022
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It is requested that council supports the proposed variation to clause 5.3{2)(a) of State Environmental
Planning Policy (Housing) 2021 for the following reasons:

1.  Compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case.

2. There are sufficient environmental planning grounds to justify contravening the development
standard.

3. The proposed development is the logical provision of built form across the site, the streetscape
and surrounding locality.

4.  No unreasonable environmental impacts are introduced as a result of the proposal.

5. There is no public benefit in maintaining sfrict compliance with the standards.

6. The proposed development is in the public interest.

7. Overall, the construction of a secondary dwelling provides a positive confribution to the
character of Salisbury Road and reinforces the eastern entry gateway to the Stanmore Town

Centre, whilst maintaining adequate amenity between the primary and secondary dwelling.

Given the above justification provided above this Clause 4.6 Variation is well founded and should be
favourably considered by Council.

10410

Decument Set ID: 36562973
Version: 1, Version Date: 12/07/2022
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