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1. Executive Summary

This report is an assessment of the application submitted to Council for the Torrens Title
subdivision of and existing site and amend SP 60270 to create a new Torrens Title lot fronting
Herbert Street comprising a dwelling house (Lot 1) and a new lot fronting Old Canterbury Road
comprising of a residential flat building (Lot 2) at 220-222 Old Canterbury Road, Summer Hill.

The application was notified to surrounding properties and 2 submissions were received in
response to the initial notification.

The main issues that have arisen from the application include:

e The applicant seeks a variation to the minimum lot size development standard under
Section 4.1 of the Ashfield Local Environmental Plan 2013 by a maximum of 61.5% or
307.5m>.

e The applicant seeks a variation to the Floor Space Ratio development standard under
Section 4.4 of the Ashfield Local Environmental Plan 2013 by a maximum of
113.75sgm or 118%.

e The existing residential flat building is reliant upon existing use rights for permissibility
and on-going operation.

The non-compliances are acceptable given the merits of the case and therefore the application
is recommended for approval.

2. Proposal

The current application seeks consent for the Torrens TitlesSubdivision of the existing site and
to amend SP 60270 to create a new Torrens Title lot fronting Herbert Street comprising a
dwelling house (Lot 1) and a new lot fronting Old Canterbury Road comprising a residential
flat building (Lot 2).

The proposed Lot 1 is to have a frontage of 19.6m to Herbert Street and a site area of 339.8m?,
and contains a dwelling house. Proposed Lot 2 is to have a frontage to Old Canterbury Road
of 18.4m, a secondary frontage to Herbert Street of 20.9m with a total site area of 192.5sgm.
Lot 2 would contain a residental flat building (4 x 1 Bedroom units).

3. Site Description

The subject site is located on the western side of Old Canterbury Road, between James Street
and Herbert Street. The site consists of 1 allotment and is generally rectangular in shape with
a total area of 532.2sgm.

The site has a frontage to Old Canterbury Road of 18.4 metres and a secondary frontage of
40.5 metres to Herbert Street.

PAGE 642



Inner West Local Planning Panel ITEM 10

The site supports a two-storey attached dwelling house fronting Herbert Street and a 2 storey
residential flat building fronting Old Canterbury Road (containing 4 x 1 bedroom units). The
adjoining properties support single and 2 storey dwelling houses, a 3-storey residential flat
building and an educational establishment (Summer Hill Public School).

The property is located within the Clover Hill Heritage Conservation Area. The property is
identified as a contributory 1 item to the HCA. The subject site is zoned R2 Low Density
Residential under ALEP 2013.

Figure 1 — Site zoning, site identified by red box.
4. Background
4(a) Site history

The following application outlines the relevant development history of the subject site and any
relevant applications on surrounding properties.

Subject Site

Application Proposal Decision & Date

- The building at 220 Old Canterbury | Historic uses outlined in
Road was built about 1885 or 1886 | HIS
and was initially used as a bakery.
Between 1865 — 1939 it was used
as a butcher.
- 1966 building converted into 4 flats | Based on HIS no record of
application with Council
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006.1987.00000062.001 | Addition to Flat Building - | Approved 30/09/1986
Conversion of an existing factory
building to a residence, including
demolition of exiting garage and
construction of a balcony and new

stairs.

015.1996.0000004.001 | Subdivision Certificate — Private | Approved -  Private
Certifier — Strata Subdivision (5 | Certifier
Lots)

009.2019.0000004.001 | PREDA - Subdivision of existing | Advice Issued
strata plan into two Torrens Title
Lots

4(b) Application history

The following table outlines the relevant history of the subject application.

Date Discussion / Letter / Additional Information
08/06/2022 Application Lodged
23/08/2022 Request for additional information sent to applicant. This request

outlined a requirement for the submission of existing floor plans and a
demonstration that the residential flat building meets the requirements
of division 4.11 of the EP&A Act 1979 — Existing Uses.

30/09/2022 All requested additional information was submitted to Council by the
applicant.

5. Assessment

The following is a summary of the assessment of the application in accordance with Section
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).

5(a) Environmental Planning Instruments

The application has been assessed against the relevant Environmental Planning Instruments
listed below:

o State Environmental Planning Policy (Resilience and Hazards) 2021
e State Environmental Planning Policy (Transport and Infrastructure) 2021

The following provides further discussion of the relevant issues:

5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021

Chapter 4 Remediation of land

Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of
any development on land unless:
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“(a) it has considered whether the land is contaminated, and

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state
(or will be suitable, after remediation) for the purpose for which the development is proposed
to be carried out, and

(c) if the land requires remediation to be made suitable for the purpose for which the
development is proposed to be carried out, it is satisfied that the land will be remediated before
the land is used for that purpose.”

In considering the above, there is no evidence of contamination on the site.
There is also no indication of uses listed in Table 1 of the contaminated land planning
guidelines within Council’s records. The land will be suitable for the proposed use as there is

no indication of contamination.

The application involves does not involve category 1 remediation under SEPP (Resilience and
Hazards) 2021.

5(a)(ii) State Environmental Planning Policy (Transport and Infrastructure) 2021

Chapter 2 Infrastructure

Development with frontage to classified road

In considering Section 2.118(2) of SEPP (Transport and Infrastructure) 2021:

Vehicular access to the land will continue to be provided by Old Canterbury Road and Herbert
Street and this existing arrangement is considered practical and safe as no intensification of
use is sought. The design will not adversely impact the safety, efficiency, and ongoing
operation of the classified road.

5(a)(iii)  Existing Uses

(i) Environmental Planning and Assessment Act 1979

Division 4.11 (Part 4.65 — 4.68) of the Environmental Planning and Assessment Act 1979
contains provisions that provide a framework for the definition of an ‘existing use’ and provides
further limitation and regulation for the continuance and development of existing uses.

Firstly, Part 4.65 of the Act provides a definition of an existing use. In plain terms an existing
use is defined in the following manner:

e ltis a use that was lawfully commenced;
o ltis a use that is currently prohibited; and
e |tis a use that has not been abandoned since the time that it became a prohibited use.
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It is believed that the use of flats at 220 Old Canterbury Road begun in 1966, however no
application for this use can be located within Council’s records. The earliest application which
can be located for this site (which details the use of 220 Old Canterbury Road) is
006.1987.00000062.001. This application provided consent for the use of the building known
as 2 Herbert Street as a dwelling house, within this application floor plans and the use of 220
Old Canterbury Road as a residential flat building are provided to the former Ashfield Council,
with the application outlining that the new dwelling and existing residential flat building will
operate from the same site. Under the ALEP 1985 the site was zoned No 2 (b) which permitted
residential flat buildings. In this instance the lawful use of the site as a residential flat building
is taken to have been granted under application 006.1987.00000062.001. Council records
indicate that this application was approved on 30/09/1986. There is no indication that the use
has been abandoned since its approval in 1986. Residential accommodation is currently
prohibited in the R2 — Low Density Residential Zone under the Ashfield Local Environmental
Plan 2013.

It is noted that Part 4.67(3) of the Act specifies that:

“An environmental planning instrument may, in accordance with the Act, contain
provisions extending, expanding or supplementing the incorporated provisions, but any
provisions (other than incorporated provisions) in such an instrument that, but for this
subsection, would derogate or have the effect of derogating from the incorporated
provisions have no force or effect while the incorporated provisions remain in force”.

As such, the provisions contained in ALEP 2013 do not apply to the residential flat building at
220 Old Canterbury Road. Rather, Division 4.11 of the Act services to enable the continuation
of an existing use and refers to the relevant regulations (Environmental Planning and
Assessment Regulation 2021) with respect to the property being enlarged, expanded or
intensified, or being altered or extended for the existing use.

(i) Environmental Planning and Assessment Requlation 2021

Part 7 of the EP&A Regulations 2021 are relevant to the development as they set out the
matters for consideration for enlargement, expansion or intensification of existing uses and
the consent requirements for alterations and additions to an existing use.

The proposal involves Torren Title subdivision of the lots containing the block of units and
dwelling house which is permitted by Part 7 of the EP&A Regulations 2021.

The existing use will undergo subdivision which results in an increase in floor area (relative to
the site area), however no building works are sought by the current application. It is therefore
considered that the proposal does not result in an enlargement, expansion or intensification
of the existing use.

The proposed works would be for the existing use of the site as flats, thereby satisfying Clause
43(2) of the EP&A Regulations 2000.
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(i) Land and Environment Court Planning Principles — Existing Use Assessments

In Land and Environment Court proceedings Fodor Investments v Hornsby Shire Council
[2005] NSWLEC at 17, Senior Commissioner Roseth established a planning principle for the
assessment of existing use rights. The ‘Redevelopment — existing use rights and merit
assessment’ Planning Principle developed as a result of that judgment is used hereunder to
assess the merits of the development, specifically paragraph 17 which is reproduced below:

”17. Four questions usually arise in the assessment of existing use rights developments,
namely.”

1. How do the bulk and scale (as expressed by height, floor space ratio and
setbacks) of the proposal relate to what is permissible on surrounding sites?

Height

A maximum building height of 8.5 metres applies to the land and the immediately adjoining
sites to the north, south, east, and west under Clause 4.3 of ALEP 2013. The proposed
development does not alter the height of the existing buildings. The overall maximum height
of buildings on site is unaltered by the current proposal.

FSR

The site is afforded an FSR of 0.5:1 in accordance with Clause 4.4 of ALEP 2013. The
proposed subdivision results in the existing developments having an FSR of Lot 1 — Dwelling
house: 0.60:1, Lot 2 — residential flat building: 1.09:1. The current application does not alter or
propose any building works. The change in FSR is based solely on the change in lot sizes
resulting from subdivision. The proposal therefore does not alter the existing buildings
bulk/scale when viewed from neighbouring sites.

Setbacks

The setbacks proposed are not altered by the proposal, existing setbacks are generally
consistent with the building setbacks of surrounding residential dwellings.

The proposed setbacks will not have an adverse impact on adjoining properties having regard
to solar access, visual privacy, bulk and scale. The proposed building setbacks are consistent
with the objectives for building setbacks contained in CIWDCP 2016.

2. What is the relevance of the building in which the existing use takes place?

The existing building on site contains four (4) individual flats. Analysis of other neighbouring
structures has highlighted a generally consistent use and bulk with the surrounding buildings
to the east and west. The development would continue to be used as individual flats and
remains of a scale and form that is consistent with surrounding development.
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Itis noted that the property is located within a Heritage Conservation Area and an assessment
of the heritage impact is undertaken later in this report.

3. What are the impacts of the development on the adjoining land?

The development has no adverse impacts on adjoining land. The proposal is generally
consistent with the relevant provisions of CIWDCP 2016 relating to privacy, overshadowing,
visual bulk and general amenity, which is discussed later in this report.

4. What is the internal amenity?

The development incorporates suitably sized internal spaces, facilities and a number of
window openings which is resultant in acceptable internal amenity for this use.

Concluding remarks

The proposal has been assessed against the four (4) planning principles established by the
NSW Land and Environment Court in relation to existing use rights. The proposal is unlikely
to have any unreasonable impacts upon the adjoining properties and/or the streetscape.

Council has records that indicate the use was lawfully established as it was a permissible form
of the development on the land and the development proposed seeks a continuation of the
lawfully established use.

As such, the development is considered acceptable having regard to the provisions of Division
4.11 of the Environmental Planning and Assessment Act 1979 and Council is satisfied the
subject site benefits from existing use rights and the development proposed is a continuation
of that existing use.

5(a)(iv)  Local Environmental Plans

Inner West Local Environmental Plan 2022

The Inner West Local Environmental Plan 2022 (IWLEP 2022) was gazetted on 12 August
2022. As per Section 1.8A — Savings provisions, of this Plan, as the subject application was
made before the commencement of this Plan, the application is to be determined as if the
IWLEP 2022 had not commenced.

Section 4.15(1)(a)(i) of the EPA Act 1979 requires consideration of any Environmental
Planning Instrument (EPI), and Section 4.15(1)(a)(ii) also requires consideration of any EPI
that has been subject to public consultation. The subject application was lodged on 8 June
2022, on this date, the IWLEP 2022 was a draft EPI, which had been publicly exhibited and
was considered imminent and certain.
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Notwithstanding this, the amended provisions of the draft EPI do not alter the outcome of the
assessment of the subject application.

Ashfield Local Environmental Plan 2013 (ALEP 2013)

The application was assessed against the following relevant sections of the Ashfield Local
Environmental Plan 2013:

e Section 1.2 - Aims of Plan

o Section 2.3 - Land Use Table and Zone Objectives

e Section 2.6 - Subdivision

e Section 4.1 - Minimum subdivision lot size

e Section 4.3 - Height of buildings

e Section 4.4 - Floor space ratio

e Section 4.5 - Calculation of floor space ratio and site area

e Section 4.6 - Exceptions to development standards

e Section 5.10 - Heritage Conservation

Section 2.3 Land Use Table and Zone Obijectives

The site is zoned R2 — Low Density Residential under the ALEP 2013. The ALEP 2013 defines
the development as subdivision with the resulting lots accommodating:

dwelling house means a building containing only one dwelling.
&

residential flat building means a building containing 3 or more dwellings, but does not
include an attached dwelling, co-living housing or multi dwelling housing.

Having regard to the land use table, a dwelling house is permitted with consent while the
residential flat building is prohibited (see assessment above). The development (subdivision)
is consistent with the objectives of the R2 zone.

Section 4 Principal Development Standards

The following table provides an assessment of the application against the development
standards:

Standard Proposal non Complies
compliance
Minimum subdivision lot size —| Lot 1—339.8m? Lot 1 —32% or No
500m? 160.2m?
Lot 2 -192.5m? | Lot2-61.5% or No
307.5m?
Height of Building No change from
Maximum permissible: 8.5m existing N/A N/A
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Floor Space Ratio

Maximum permissible: 0.5:1 Lot 1 —0.60:1 or 36.5sgm or No
206.4m? 21.4%
Lot 1 — 169.9m?
Lot 2 -1.09:1 or 113.75sgm or No
Lot 2 — 96.25m? 210m? 118%

Having regard to the above, it is noted that the development standards for the residential flat
building do not require a 4.6 exception to development standards as the standards are not
strictly applicable to the lot with existing use rights.

Section 4.6 Exceptions to Development Standards

As outlined in table above, the proposal results in a breach of the following development
standards for the dwelling house (Lot 1):

e Section 4.1 — Minimum lot size
e Section 4.4 - Floor space ratio

Minimum Lot Size

The applicant seeks a variation to the minimum lot size development standard under Section
4.1 of the Ashfield Local Environmental Plan 2013 by a maximum of 32% or 160.2m? for Lot
1 which is to contain the dwelling house.

Section 4.6 allows Council to vary development standards in certain circumstances and
provides an appropriate degree of flexibility to achieve better design outcomes.

In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary
in this instance, the proposed exception to the development standard has been assessed
against the objectives and provisions of Section 4.6 of the Ashfield Local Environmental Plan
2013 below.

A written request has been submitted to Council in accordance with Section 4.6(4)(a)(i) of the
Ashfield Local Environmental Plan 2013 justifying the proposed contravention of the
development standard which is summarised as follows:

e The subdivision pattern in the surrounding area is identified as of varied allotment sizes
and shapes. The proposed subdivision is therefore consistent with the surrounding lot
pattern and enables the subsequent development of buildings that are consistent with
existing or desired future streetscape character.

e As demonstrated in the Concept Building Envelope Plan, the proposed new lots have
sufficient area and dimensions to be useable for their intended future use.

o The proposed subdivision will not alter the existing development. The lot size non-
compliance will not be visible from the streetscape and will be indiscernible from

surrounding properties.
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The proposal does not include any building works. The proposal will retain the existing
buildings on the site. The bulk and scale of the existing development on the proposed
new lots is therefore of an appropriate form and scale and is compatible with
surrounding development and the desired future character for the locality.

The applicant’s written rationale adequately demonstrates compliance with the development
standard is unnecessary in the circumstances of the case, and that there are sufficient
environmental planning grounds to justify contravening the development standard.

It is considered the development is in the public interest because it is consistent with the
objectives of the R2 — Low Density Residental Zone, in accordance with Section 4.6(4)(a)(ii)
of the Ashfield Local Environmental Plan 2013 for the following reasons:

The proposal will retain the existing residential use of the site and continue to provide
for housing needs in the area. The proposal does not alter the existing residential
accommodation provision to the area and ensures that the needs of the community
will be continued to be met through the provision of a variety of housing types.

The proposal will continue to provide a land use which provides facilities and services
to meet the day to day needs of residents. Analysis of provided floor plans has
highlighted that the two sites are currently divided in the manner currently proposed.
Currently the RFB at 220 Old Canterbury Road is not reliant upon the site known as 2
Herbert Street for POS or amenity. Analysis of Council records has highlighted that
this separation has been existing since at least 2009. The current application
formalises this separation via the registration of 2 separate lots.

It is considered the development is in the public interest because it is consistent with the
objectives of the minimum lot size development standard, in accordance with Section
4.6(4)(a)(ii) of the Ashfield Local Environmental Plan 2013 for the following reasons:

The subdivision pattern in the surrounding area is identified as of varied allotment sizes
and shapes. It is considered that there is no existing pattern within the immediate
context. The proposed subdivision has been created based around the setting of the
existing heritage contributory buildings and aligns with existing party walls, therefore
the proposed subdivision will not enable development which is in-consistent with the
existing streetscape and visual setting of the existing developments.

The proposed subdivision pattern does not adversely impact the streetscape or
amenity of neighbouring residential areas.

The concurrence of the Planning Secretary may be assumed for matters dealt with by the
Local Planning Panel.

The proposal thereby accords with the objective in Section 4.6(1)(b) and requirements of
Section 4.6(3)(b) of the Ashfield Local Environmental Plan 2013. For the reasons outlined
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above, there are sufficient planning grounds to justify the departure from the minimum lot size
development standard and it is recommended the Section 4.6 exception be granted.

Floor Space Ratio

The applicant seeks a variation to the Floor Space Ratio development standard under Section
4.4 of the Ashfield Local Environmental Plan 2013 by a maximum of 36.5sqm or 21.4% for Lot
1 which is to contain the dwelling house.

Section 4.6 allows Council to vary development standards in certain circumstances and
provides an appropriate degree of flexibility to achieve better design outcomes.

In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary
in this instance, the proposed exception to the development standard has been assessed
against the objectives and provisions of Section 4.6 of the Ashfield Local Environmental Plan
2013 below.

A written request has been submitted to Council in accordance with Section 4.6(4)(a)(i) of the
Ashfield Local Environmental Plan 2013 justifying the proposed contravention of the
development standard which is summarised as follows:

o Compliance with the development standard is unreasonable and unnecessary as the
proposal does not include any building works. The proposal will retain the existing
buildings on the site. The building height and bulk of the existing development on the
proposed new lots is therefore of an appropriate form and scale and is compatible with
surrounding development and the desired future character for the locality.

e Considering that the proposal will retain the existing built form on the site, the proposal
will not result in unreasonable environmental amenity impacts in terms of
overshadowing, loss of views, loss of privacy or loss of visual amenity.

e The FSR non-compliance relates to the existing development on the proposed new
lots and will therefore not be visible from the streetscape and will be indiscernible from
surrounding properties.

The applicant’s written rationale adequately demonstrates compliance with the development
standard is unnecessary in the circumstances of the case, and that there are sufficient
environmental planning grounds to justify contravening the development standard.

It is considered the development is in the public interest because it is consistent with the
objectives of the R2 Low Density Residental, in accordance with Section 4.6(4)(a)(ii) of the
Ashfield Local Environmental Plan 2013 for the following reasons:

o The proposal will retain the existing residential use of the site and continue to provide
for housing needs in the area. The proposal does not alter the existing residential
accommodation provision to the area and ensures that the needs of the community
will be continued to be met through the provision of a variety of housing types.

PAGE 652



Inner West Local Planning Panel ITEM 10

The proposal will continue to provide a land use which provides facilities and services
to meet the day to day needs of residents. Analysis of provided floor plans has
highlighted that the two sites are currently divided in the manner currently proposed.
Currently the RFB at 220 Old Canterbury Road is not reliant upon the site known as 2
Herbert Street for private open space or amenity. Analysis of Council records has
highlighted that this separation has been operating since at least 2009. The current
application formalises this separation via the registration of 2 separate lots.

It is considered the development is in the public interest because it is consistent with the
objectives of the Floor Space Ratio development standard, in accordance with Section
4.6(4)(a)(ii) of the Ashfield Local Environmental Plan 2013 for the following reasons:

The current application seeks development consent for subdivision only. The proposal
does not incorporate any building works. All impacts of bulk/scale will remain as
existing and will continue to be in-keeping with the existing locality.

The proposed subdivision will not impact the sites heritage contribution to the HCA or
streetscape the proposed subdivision formalises the separation of lots and places
them on separate titles. The proposal has been reviewed by Council’s Heritage advisor
who outlined no objection to the proposal.

The proposal will continue to provide existing levels of amenity neighbouring sites. The
proposed subdivision will not result in greater amenity impacts for neighbours.

The proposed subdivision maintains the existing visual relationship between the site
and the streetscape.

The concurrence of the Planning Secretary may be assumed for matters dealt with by the
Local Planning Panel.

The proposal thereby accords with the objective in Section 4.6(1)(b) and requirements of
Section 4.6(3)(b) of the Ashfield Local Environmental Plan 2013. For the reasons outlined
above, there are sufficient planning grounds to justify the departure from floor space ratio
development standard and it is recommended the Section 4.6 exception be granted.

5.10 Heritage Conservation

The property is located within the Clover Hill Heritage Conservation Area. The property is
identified as a contributory 1 item to the HCA. The proposal has been reviewed by Council’s
Heritage Advisor who raised no objection to the proposed subdivision and agreed with the
conclusions of the provided Heritage Impact Statement.
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5(d) Development Control Plans

The application has been assessed and the following provides a summary of the relevant
provisions of Inner West Comprehensive Development Control Plan (DCP) 2016 for Ashbury,
Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and Summer Hill.

IWCDCP2016 Compliance
Section 1 — Preliminary
B — Notification and Advertising Yes

Section 2 — General Guidelines
A — Miscellaneous

1 - Site and Context Analysis Yes

8 - Parking Yes — Existing

9 - Subdivision Yes

15 - Stormwater Management Yes — Subject to
conditions

B — Public Domain
E1 - Heritage items and Conservation Areas (excluding

Haberfield)
1 — General Controls Yes
3 — Heritage Conservation Areas (HCAs) Yes

The following provides discussion of the relevant issues:
5(e)  The Likely Impacts

The assessment of the Development Application demonstrates that, subject to the
recommended conditions, the proposal will have minimal impact in the locality.

5(f) The suitability of the site for the development

Provided that any adverse effects on adjoining properties are minimised, this site is considered
suitable to accommodate the proposed development, and this has been demonstrated in the
assessment of the application.

5(g)  Any submissions

The application was notified in accordance with the Community Engagement Framework for
a period of 14 days to surrounding properties. 2 submissions were received in response to the
initial notification.

The submissions raised the following concerns which are discussed under the respective
headings below:
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Issue:

Comment:

Issue:

Comment:

Comment:

Issue:

Comment:

Owner’s consent has not been obtained

The current application has been submitted in accordance with the EP&A
regulations 2021, with the applicant declaring (via the planning portal) that
relevant owner’s consent has been obtained. Further to this the submitted DA
form includes the strata seal stamped within the owner’s consent section. The
proposal is considered to have sufficiently outlined that owner’s consent for the
proposal has been obtained.

No consultation with the exiting strata committee

Requirements on consultation with strata committee for DA lodgement are not
a consideration in the application assessment. The proposal is accompanied
by the relevant owners consent and has been notified in accordance with
Council’s notification policy.

Financial impacts due to works associated with subdivision

Financial Impacts are not a matter of consideration under the EP&A Act 1979
and are to be discussed/resolved privately between the relevant parties.

Existing Uses for Residential Flat Building (Confirmation it may continue to
operate as one)

An assessment of the residential flat buildings existing use has been undertaken
above. It is considered that the building does benefit from existing use rights.

Non-compliances with controls

An assessment on the proposal’'s non-compliances has been undertaken
above. The existing RFB is benefited with existing use rights, as such current
planning provisions are not applicable. The dwelling house will continue to
generally comply with the provisions of CIWDCP 2016 and is acceptable. It is
noted that the two uses have been operating independently from each other
since 2009 and as such the formalisation of subdivision into separate lots is
unlikely to alter the current operation of these premises.

5(h)  The Public Interest

The public interest is best served by the consistent application of the requirements of the
relevant Environmental Planning Instruments, and by Council ensuring that any adverse
effects on the surrounding area and the environment are appropriately managed.

The proposal is not contrary to the public interest.
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6 Referrals

6(a) Internal

The application was referred to the following internal sections/officers and issues raised in
those referrals have been discussed in section 5 above.

- Heritage — No objection to the proposal. The proposal is considered to be acceptable as
lodged and the reccomendations of the Heritage Impact Statement supported.

- Development Engineering — No objection to the proposal subject to compliance with
appropriate conditions of consent. These conditions relate to stormwater requirements and
registration of stormwater easements.

7. Section 7.11 Contributions/7.12 Levy

Section 7.11 contributions are not payable for the proposal.

The carrying out of the development would not result in an increased demand for public
amenities and public services within the area. The proposed lots to be created already have
an existing dwelling and residential flat building located upon them and are not intensified or
increased under the current application.

8. Conclusion

The proposal generally complies with the aims, objectives and design parameters contained
in Ashfield Local Environmental Plan 2013 and Inner West Comprehensive Development
Control Plan (DCP) 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone
Park and Summer Hill.

The development will not result in any significant impacts on the amenity of the adjoining
properties and the streetscape and is considered to be in the public interest.

The application is considered suitable for approval subject to the imposition of appropriate
conditions.
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9.

Recommendation

The applicant has made a written request pursuant to Section 4.6 of the Inner West
Ashfield Local Environmental Plan 2013. After considering the request, and assuming
the concurrence of the Secretary has been given, the Panel is satisfied that compliance
with the Minimum Subdivision Lot Size and Floor Space Ratio standards are
unnecessary in the circumstance of the case and that there are sufficient
environmental grounds to support the variation. The proposed development will be in
the public interest because the exceedance is not inconsistent with the objectives of
the standard and of the zone in which the development is to be carried out.

That the Inner West Local Planning Panel exercising the functions of the Council as
the consent authority, pursuant to s4.16 of the Environmental Planning and
Assessment Act 1979, grant consent to Development Application No. DA/2022/0421
for Torrens Title Subdivision of the existing site and amend SP 60270 to create a new
Torrens Title lot fronting Herbert Street comprising a dwelling house (Lot 1) and a new
lot fronting Old Canterbury Road comprising of a residential flat building (Lot 2) at 220-
222 Old Canterbury Road, Summer Hill subject to the conditions listed in Attachment
A.
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Attachment A — Recommended conditions of consent

CONDITIONS OF CONSENT

DOCUMENTS RELATED TO THE CONSENT

1. Documents retated to the consent

The development must be carred out in accordance with plans and documents listed below:

Plan, Revision | Plan Name Date Issued | Preparad by

and Issue No.

Sheat No. 01 Proposed Subdivision Feb 2021 Alexandar Jankov
Plan Design Studio

21P28 DA G100 | Stormwater Subdivision | 04032022 Henry & Hymas
Rey 01 Plam Caonszulting Engineers

Az amended by the condiions of conzent.

GENERAL CONDITIONS

2. Standard Street Tree Protection

Priar to the commencement of any work, the Certifying Authority must be provided with detalls
of the methods of protaction of all street trees adjacent to the site during demelition and
construction,

3. Works Qutside the Property Boundary

This development consent daes not authorise works outside the property boundaries on
adjoining lands
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PRIOR TO CONSTRUCTION CERTIFICATE

4, Dilapidation Report — Pre-Development — Minor

Prior to the issue of 8 Construction Certificate or any demeiition, the Certifying Autharity must
be provided with a dilapidation report including colour photos showing the existing condition
of the footpath and roadway adjacent to the site,

5. Stormwater Drainage System — Minor Developments (05D is not required)

Priar to the jssue of a Canstruction Cenificate, the Certifying Authority must be provided with
stormwater dranage design plans certfied by a suitably gualified Civil Engineer that the design
of the site drainage system complies with the following specific requirements:

-

The design must generally be in accordance with the Stormwater Subdivision Plan on
DCrawing Mo. 21F20 DA C100 preparad by Henry & Hymas and dated 4 mareh 2022
as amanded lo comply wath the following,

Separate drainage should be provided for the lots:

The stormwater pipes should be jocated in the middle of the Easement to Drain Water,
The pipes , pits and grate sizes and levels shall be shown on the sterrwater plans;
Stormwatar runoff from.all roof areas within the property being collected in 2 system of
gutters, pits and pipefine and be discharged, together with overflow pipelines from any
rainwater tank(s), by gravity ta the kerb and gutter of a public road;

. Comply with Council's Stormwater Drainage Code, Austrelian Rainfall and Runoff

(A& R.R.), Australian Standard 453500 3-2018 'Stormwater Drainage' and Council's
DGR,

Pipe and channel drainage systems must be dasigned to cater for the tewenty (20) year
Average Recurrence Interval (ARI) storm event. Major event surface flow paths must
be designed to cater for the one hundred (100} year AR| Storm,

Charged or pump-out storrmwater drainage systems are not parmitted including for roof
drainage other than to drain downpipes to the ramwater fank{s};

The design plans must detail the existing and proposed site drainage layout size, class
and grade of pipelines, pit types, roof gutter and dewnpipe sizes,

The design must make provision for the natural flow of stormwater runoff from
uphilll upstream properties/lands;

Mo nuisance or concentration of flows to other properties,

The stermwater system must not be influenced by backwatar effects or hydraulically
controlled by the receiving system;

The design plans must specify that any componants of the existing systam to be
retained must be certified during construction to ke in good condition and of adequate
capacity to convey the additiona! runcff generated by the development and be replaced
of upgraded if recquired;
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m. An inspection opening or stormvater pit must be installed inside the property. adjacent
to the boundary, for all stormwater outlets;

n. Only a single point of discharge is parmitted fo the kerb and guiter, per frantage of the
site;

@, New pipelines within the footpath area that are to discharge to the kerb and gutter must
ke hot dipped galvanised steal hallow section with a minimum wall thickness of 4.Omm
and a maximum secbon height and width of 100mm or sewer grade uFVC pipe with a
maximum diameter of 100mm;

p. Al stormmwater outiets through sandstone kerbs must ba carefully cora drified in
accordance with Councll standard drawings; and

q. All reduncant pipelines within footpath area must be removed and foolpath/kerb
rainstated;

6. Sydney Water — Tap In

Priar te the iszue of a Construction Certificate the Cert'iﬂ.ling Authority is required to ansure
approval has been granted through Sydney Water's onfing ‘Tap In' program lo delanmine
whether the development will sffect Sydney Water's sevser and water mains, stormveater
drainz and/or easements, and if further requirements need to be met

Naote:r Flease refer fo the web site hitp- v apdnepwater com awtapindndey itm for detallz
on tfe process or felephone 13 20 52

DURING DEMOLITION AND CONSTRUCTION

7. Construction Hours — Class 1 and 10

Linless otherwise approved by Council, excavation, demelition, construction or subdivision

work are only parmifted between the hours of Vi00am to §5.00pm, Mondays to Saturdays
(inclusive) with no works permitted on, Sundays or Public Holidays.

ERIOR TO OCCUPATION CERTIFICATE
8. Protect Sandstone Kerb
Prior to the issue of an Cccoupation Cerificate, the Principal Cerdifier must ensure that

any stone kerb, damaged as a consequence of the work that is the subject of this development
consant, has bean replaced.

PAGE 660



Inner West Local Planning Panel ITEM 10

8. Splay

Friaor the issus of an Subdiision Cerificate, the Principal Cerdifier must be provided with
evidence which establishes that a plan of subdivision has been registerad with NSV Land and
Registry Sarvices which resulls in the Tellowing splay:

{i}  Ifthe existing splay land at the north-eastern corner of the site is not already
dedicatad lo Council, it shall ba formally dedicatad (o Coungil,

10. Torrens Title Subdivision
Priar to the issue of an Ocoupatian Certificate, the cerifying autharity is to be provided with

evidence that the subdivision that forms part of this consent has been registered wath the NSW
Land Registry Services.

PRIOR TO SUBDIVISION CERTIFICATE

11. Separate Drainage Systems

Frior to the Bsue of 3 Subdivision Certificate, the Frincipal Certifier must be provided with a
plan detailing that separate drainage systermrs must be provided o drain each proposed lol,

12, Subdivision Plan Amendment
Prior to the izsue of a Subdivision Cenificate, the Principal Certifier must verify that:

a. A common drainage easemeant in favour of the parcel of land to be drained must be
created over the full langth of all existing and proposed inter-allotment drainage
systems within the site of the proposed development; and

b. Proof of registration of the easement and a written statement signed by the Registerod
Surveyor that tho as-buill pipeline is totally within the proposed casement.

13. Civil Engineer Verification

Frior to the issue of a Subdivision Certificate, the Principal Cerifier must be provided with
written verification from a suitably experienced / Charlered/Registered Civil Engineer wha
holds current Chartered Engineer gualifications with the Institution of Engineers Australia
(CPEng} or current Registerad Professional Engineer gualifications with Professionals
Australia (RPEng). stating that all stormwater drainage and refated work has been and
constructed in acoordance with the epproved plans.
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14. Tarrens Title Subdivision

Prior to the issue of a Subdiision Cerificate, the Certifying Authority must verify that the
physical works within this consent have been constructed.

16. Section 73 Certificate

Prier to the ssue of @ Subdivision Ceriificate, the Cerfifying Authonty must be provided with
the Section 73 Cartificate, & Section 73 Compliance Certificate under the Sydmey Water Act
1994 must be obtained from Sydney Water Corporalion,

ADVISORY NOTES
Permits

Where it is proposed to eccupy or carry out works on public reads or Council controlled lands,
the person acting on this consent must obtain all applicable Parmmits from Council in
accordance wilh Section 85 (Approvals) of the Local Govarnment Act 1893 andior Section
138 of the Rosds Act 1993 Permits are requirad for the following activities:

a. Work zone (designated parking for construction vehicles), Note that a minmmumof 2
months should be allowed for the processing of a Work Zone application;

A concrete pump across the roadway Tootpath;

Mobile crane or any standing plant;

Skip Bins,

Scaffolding/Hoardings (fencing on public land),

Public: derrain warks including vehicle cressing, kerb & guttaring, footpath,
stormwater, efc,,

Awning of streat varanda over the feotpath;

Partial ar full road closure; and

Installation or replacemeant of private starmwater draln, ubility service or water supply

~eang

IT reguired contact Council's Road Access team (o ensure the correct Permit applications are
made for the various activities, Applications for such Parmits must be submitted and
approved by Councll prior to the commencemeant of the works associated with such achivity.
Insurances

Any person acting on this consent or any contractors carrying out works on public roads or
Council controfled lands is required to take out Pubtic Liability Insurance with a minimum cover
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of teenty (200 million dollars in relation to the ocoupation of, and approved works within those
lands. The Policy is io note, and provide protection for inner West Council, a5 an interested
party and a. copy of the Policy must be submitted to Council priar to commencement of the
works. The Policy must be valid for the entire period that the works are being undertaken on

public property.
Prescribed Condifions

This consant is subjact to the prescribed conditions of consent within clause S8-88E of the
Envircnmental Planming and Assessment Ragufations 2021,

Notification of commencement of works
At least T days before any demalition work commences:

a. The Council must be notified of the following particulars:
i. the name,address, telephone contact details and licence number of the person
respansible for carrying out the work; and
i, the date the work is due lo commence and the expected completion date, and
b. A written notice must be placed in the fetter box of each directly adjeining property
identified advising of the date the wark 1= dus to commence

Storage of Materials on public property

The placing of any materiale on Council's footpath o roadway is prohibited, without the prior
consent of Council

Infrastructure

The developer must ligise with the Sydney Waler Corporation, Ausgrid, AGL and Telstra
concaming the provision of water and sevwerage, electricity, natural gas and telephones
respeciively to the propery, Any adjustment or augmentation of any public utility services
including Gas, Water, Sawer, Electricity, Street lighting and Telecormmunicatians required as
a result of the development musl be undertaken before occupation of the site,

Other Appravals may be neaded

Approvals under other acts and regulations may be required to carmy out the development. It
is the responsibility of property owners to ensure that they comply with all relevant legislation,
Council takes no responsibility for inferming applicants of any separate approvals required.
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Failure to comply with conditions

Failure to comgly with the relevant provisions of the Environmental Planning and Assessment
Act 1979 andlor the conditions of this consent may result in the serving of penalty notices or
legal action,

Other works

Warks or activities other than those approved by this Development Consent will require the
submission of & new Developmeant Application or an application to madify the consent under
Section 4 55 of the Environmental Flanning snd Assessment Act 1973

Obtaining Relevant Certification

This development censent does not remove the need to obtain any other statutory consent or
approval necassary under any other Act, such as (if necassary)’

a. Apphication for any actvity under that Act, incluchng any erection of & hoarding,

b. Application for & Construction Cerificate under the Environmental Flanning and
Assessment Act 1879,

. Application for an Occupation Certificate under the Environmental Flanming and
Azzessmeant Acf 1873,

d. Application for 3 Subdivision Carlificate under the Enviranmental Planning and
Assessment Act 1873 i land (Including stratum) subdivision of the developmant site
is proposed,

e Application for Strata Title Subdivision if strata title subdivision of the develaprmeant iz
proposed,

f.  Developrmant Application for demalition if demolition is not approved by this consant;
ar

g. Levelopment Application for subdivision if consent for subdivision s not granted by
this consont

MNational Construction Code (Building Code of Australia)

A complete assessment of the application under the provisions of the National Construction
Code (Building Code of Australiz) has not been carried out. All building works approved by
this consent must be camed oul in accordance with the requirements of the Matienal
Construction Code

Disahility Discrimination Access to Premises Code

The Dissbiiy Discrnmination Act 1892 (Cemmonweallh) and the Ant-Diserimination Acf 1977
(NSW} impose obligations on persons. relating to disability disoimination, Council's
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determination of the application does not relieve persons who have obligations under those
Acts of the necassity to comply with those Acts.

Motification of commencemant of works

Rosidential building work within the meaning of the Home Building Act 7389 must not ba
carried out unless the PCA (not being the counci) nas given the Council written notice of tha
following information:

a, Inthe case of work for which a principal contractor is required to be appointed,
1. The name and licence number of the principal contractor; and
ii.  The name of the insurer by which the weark is insured under Part 6 of that Act.

b In the case of work to be done by an awner-builder:
L. The name of the owner-builder, and
ii. I the awner-builder is requirad to hold an owner-builder parrmit under that At
the nurmber of the owner-builder permit,

Dividing Fences Act

The persan acting on this consent must comply with the requirements of the Dividing Fences
Agt 1881 in respact to the alterations and additions to the boundary fences.

Permits from Council under Other Acts

Where It is proposed to occupy or carry aut works on public roads or Council contralied lands,
the person acting on this consent must ebtain ail applicable Parmmits from Council in
accordanca with Section 68 (Approvals) of the Local Government Aot 1993 andlor Section
138 of the Rosds Act 1953 Parmits are requirad for the fallowing activities:

a, Work z2one (designated parking for construction vehiclas), Note that a minimum of 2
months should be allowed for the processing of & Work Zone application;

A concrete pump across the roadgway/footpath;

Maobile crane or any standing plant;

Skip bins,

Scaffolding/Hoardings (fencing on public land);

Public dermain warks including vehicle crossing, karb & guttaring, footpath,
stormmevater, et

Awming or street verandah over footpath;

Partial or full road closure; and

Installation or replacemeant of private stormwater drain, utility service or water supply

me T

-p

Contact Council's Road Access team to ansure the correct Parmit applicabions are made for
the various activities. A lease fee Is payable for all occupations.
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Moize

Moise arising from the weorks must be controlled in accordance with the requirements of the
Fratection of the Environment Operafions Act 1997

Amenity Impacts General

The use of the premizes must not give rise to an environmental healih nuisance to the
adjoining ar nearby premises and envirenment. There are fo be no ermissions or discharges
from the premises, which will give rise to a public nuisance or result in an offence under the
Frotection of the Environment Operations Act 1997 and Regulations. The use of tha premisaes
and the operation of plant and equiprment must not give rise to the transmission of a vibration
nuizance or darmage other prermises.

Fire Safely Cerlificate

The ewner of the premises, as soon as practicable after the Final Fire Safety Certificate is
issued, must:

a, Forward a copy of the Final Safely Cartificata and the currenl Fire Safely Schedule 1o
the Commissioner of Fire and Rescue MNew South Wales and the Councif; and

b, Display a copy of the Final Safety Certificate and Fire Safety Schedule ina prominent
position in the building (.2, adjacent the entry or any fire indicalor pansl).

Every 12 manths afier the Final Fire Safety Certificate i issued the owner must obtain an
Annual Fire Safety Statement for each of the Fire Safety Measures listed in the Schedule.

The Annual Fue Safely Stalerment must be forwarded to the Commussioner and the Council
and displayed in a prominent position in the building.

Dial before you dig
Contact "Dial Prior to You Dig™ prior to commencmg any building astnaty on the site.
Useful Contacts
BASIX Information 1300 650 908 weekdays Z:00pm - 5:00pm
v ba s nsw.gov-au
Department of Fair Trading 133220

waww fairtrading. nsw.gov.au
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Enguiries relafing to Owner Builder Parmits and
Home Warranty Insurance.

Cial Prier to You Dig 1100
wnw diglprior teyoudig.com.au
Landeom 9841 8680
To purchaso copies of Wolume One of " Soils and
Construction”
Leng Sarvice Payments 131441
Corporation
W Ispc, nsw.gov.au
NSW Food Authority 1300 552 406
www foodnotly nsw.gov. au
MNSW Government www.nsw.gov.aulfibro

whenw divaafe naw.gov.au

Information on  asbestos and safe  work

practices,
N3V Office of Environment-and 131555
Heritaga

W ENVIFonment.nsw.gov.au
Sydnay Water 132092

e sydneywater.com.au
Waste Service -  SITA 1300631 116

Envirenmental Solutions )
W wastesenice nsw.gov.au

VWater Efficiency Labeliing and www waterrating. gov.au
Standards (WELS)
WorkCover Authority of NSW 131050

WA Workoover nsw.gov.au

10

PAGE 667



Inner West Local Planning Panel ITEM 10

Enquiries relating to work safety and ashestos
removal and disposal.

Street Numbering

If any new street numbers or change to strest numbers (this includes unit and shop numbers)
are requirad, a separate application must be lodged with and approved by Coungcil's GIS Team
bofore baing disptayed

11
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Attachment B — Plans of proposed development
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Attachment C- Section 4.6 Exception to Development Standards

aSquare
planning

220 Old Canterbury Road, Summer Hill

REQUEST FOR VARIATION TC MINIMUM SUBDIVISION LOT SIZE
CEVELOPMENT STANDARD PURSUANT TO CLAUSE 4.6(3) OF ASHFIELD
LEP 2013

This Clause 4.6 variation relates to a proposal for Torrens Title Subdivision to
allow for Lot 1 franting Herbert Street [dwelling house) and Lot 2 franting Old
Canterbury Road {residential fiat building) on the subject site. Mo building
works are proposed,

Clause 4.1 = Minimum Subdivision Lot Size

Clause 4.1 of Ashfield LEF 2013 reguirgs & minimum subdivision lot size of
500m?=.

It s proposed to subdivide the exlsting site and amend 5P 80270 to create a
new Torrens Title lot fronting Herbert Streef comorising of a dwelling housa
(Lot 1) and a new lot fronling Old Canterbury Rogad comprising of a residential
flal building (Lot 2. N building werks are proposad.

The preposed subdivigion will result In the following ot sizes:

# Lol1-339.8m?
s Lot —-1925m2

The proposed lots provide a non-compliance with the minimum subdivision lot
size development standard. The percantage variation Is as follows!

+ Lot 1-32% (180.2m?)
= Lot 2 —81 5% (307 5m)

The proposal therefore seeks to vary the minimum subdivislon lot size
development standard.

Suite 203 [ 59 Great Buckingham Street | Redfem | NSW 2016
telephone: 02 9360 0059 | www 420 com.ay

Cogument Sot 1D 35393064
Wersian: 1, Wersion Date 0109/2022
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The objectives of Clause 4.1 are as follows:

{a) to maintain the existing pattemn of subdivision within heritage
consanvalion areas it terms of fot size and lot dirmensions,

{b) to provide opportunities for infilf smalf lot subdfvision in areas close fo
transport and amenities in @ manner that does not adversely impact on
the strestscape or amenily of residential areas,

(el to provide for smail lot subdivision in certaln areas close to public
transport as an altemative to redevelopment for the purpose of multi
dweiling housing in order to ratain the scale and character of the area,

{d) to ensure thal lof sizes allow development to be sited to protect and
anhance ripanan fand.

The zoning of the land is R2 Low Density Residential. The objectives of the
R2 zone are:

+  To provide for the housing needs of fhe cormmunity within a low density
residential emvirenment.

« To enable ofther fand uses that provide faciities ar services fo meel the
day to day needs of resfdents.

Clause 4.6 - Exceptions to Development Standards

Clause 4.6 of the Ashfield Local Environmental Plan 2013 allows for
exceptions of Development Standarda. The objectives of this Clause 4.6 are:

fa}  to provids an approprials degree of flexibility in applying
cerfain development standards fo parficular development,

{b)  fo achieve better owtcomes for and from development by
alfowing flexibility in particuwlar circumsiances.

The clause goes on lo staie:

{2l  Development consent may, subject fo this cfause, be granted for
development even thaugh the development would contravene
development sfandard impossed by this or any other
emvironmental planning instrument. However, this cfause does
nat apply to 8 developrent standard that is expressly excluded
from the operation of this clause.

{3}  Development cansent must not be granted for development that
contravenes a development standard unfess the consent
authority has considered a written request from the apolicant
that seeks to justify the confravention of the development

Docomert S=t 10 35389848
Wersion. 1. Version Date: DRDAI0Z2
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standard by demonsirating.

fal  thaf compliance with the development standard (s
unreasonable or unnecessary in the circumstances of the
case, and

(b}  thatthere are sufficient environmental planning grounds
to jJustify confravening the development standard

{4 Consent must not be granted for development thaf confravenes
a development standard unless.

(al  the conssnt authonty (s satisfied that:

{1 the applicant's written request has adequately
addressed the matters required fo be
demonsirated by subclause (3), and

i) the proposed development will be in the pubiic
interest becauss it is consistent with the objeclives
of the particular standard and the objectives for
development within the zone in which the
development (s proposed to be carrfed out, and

b} the concurrence of the Secretary has bean oblained.

This document constitutes the written request referred to in Clause 4.6(3) in
relation to the propaosal’s breach of the minimurm subdivision lot size
development standard.

The NSW Department of Planning and Infrastructure (OP&I) provides
guldance on how to prepare Clause 4 6 varialions; "Varying development
standards: A Guide' (August 2011). This wriden request to vary the standards
is based on the DP&I's Guide.

Clause 4.6(3){a)

The proposal Is considered against the four matters required to be established
under Clause 4.6,

1. Compliance with the development standard must be unreasonable or
unnecessary in the circumstances of the case;

In arder to assess whether strict compliance with the development standard is
unreasenable or unnecessary, a propoesal is considered against the following
five ways'

' gee Wehbe v Biltwaler Coune) [2007] NSWLEC B2T

3

Docomert S=t 10 35389848
Wersion. 1. Version Date: DRDAI0Z2
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1. The objectives of the development standard are achieved
notwithstanding non-compliance with the standard;

2. The underlying objective or purpose is not relevant to the development
with the consequence that compliance is unnecessary,

3. The underlying objective or purpose would be defeated or thwarted if
compliance was required with the consequence that compliance is
unreasonable,

4. The development standard has been virtually abandoned or destroyed
by the Councll's own actlons in granting consents departing from the
standard; or

5. The zoning of particular land was unreasonable or inappropriate so that
a development standard appropriate for that zoning was also
unreasonable or unnecessary as il applied to the land

These five ways were re-emphasised by Commissicner Marris®, Each 'lest’
offers a potential way of demonstrating that complaisance is unnecessary or
unreasonable in & particular circumstance®. All tests are separate and not all
tests may nel be applicable in each case, Therefore, net all fests need to be
met.

This objection relies on the first method set out above, that compliznce with a
standard is unreasonable and unnecessary given that the objectives of the
standard are met even though the slandard is not complied with®.

Compliance with the objectives af the minimum subdivision lot size standard
Is addressed under Point 4 below,

The following points are raised:

» The subdivision pattern in the surmounding area is identified as of
varied alletment sizes and shapes. The propoesed subdivision is
therefare consistent with the surrounding lot pattern and enables the
subseguent development of buildings thal are consistant with existing
or desired future streetscape character.

« The Heritage Impact Statement prepared by John Cultram Heritage &
Deslgn submitted with the applicaticn states the following In regard to
the proposed subdivision:

* Micau! Holdings Py Limited v Randwick Cify Coural [2015] NEWLEC 1388

1 Maconea Piy Limited v Waverley Caouncil [20TSINEWLEC 1312

* Wehbe v Pittwatar Counc! [2007] NEWLES E27, Infial Action By Lid v Woaollahra Municipal
Counci! ZDBINSWLEC 118 and A Maka Py LIdw Hugfvn nvestmenls Py Lid [2018]
MESWEA 245

Docoment S=t T 35383040
Wersion. 1. Version Date: DRDAI0Z2
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‘Internally. the two sections are divided with a party wall and
there is no internal or external connection batween the two
parts. The line of subdivision is sensibly set on the line of the
party wall and reflects the curreni arrangement and division of
the dwelling snd apariments,

The proposals invalve no built works and the subdivision will
have no apparent impact on the property and wilf have no
impact on its known, historical significancs.”

As demonstrated in the Concept Building Envelope Flan, the proposed
new iots have sufficient area and dimensions to be useable for their
intended future usa.

The Concept Bullding Envelope Plan submitted with the application
demonstrales that potental future devejopment on proposed Lot 1 and
Lot 2 can be buill that complies with the building height, FSR, storey
height, external wall height, frort setback, side setbacks, parking
spaces. parking location, landscaped area, site coverage and private
open space cantrols. This ensures that future development on the
proposed lots would not resull in unreascnable amenity impacts on the
adjoining properties in terms of overshadowing, visual bulk and
privacy.

The proposed subdivision will not alter the existing develepmant. The
lot size non-compliance will not be visible from the streetscape and will
be indiscernible from surreunding progeries,

The propesal dogs not include any building works. The proposal will
retain the existing bulldings on the site The bulk and scale of the
existing develcpmeant on the proposed new lots s therefore of an
appropriate form and seale and is compatible with surrounding
development and the desired future character for the locality.

The proposed dwelling on the site s permissible with consent. The
existing residential lat bullding on the sile cperates by virtue of existing
use rights. The proposed subdivision is therefore more in keeping with
the zoning.

Clause 4.6(3)(b)

2. There are sufficient environmental planning grounds to justify
contravening the development standard:

Given the consistency of the proposal against the zone objectives and
minimum subdivision lol size cblectives {sse Point 4 below regarding both),

Docoment S=t T 35383040

Wersion. 1, Version Dabe: 0RDE20Z2
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in my opinion there are sufficient environmental planning grounds to justify
contravening the development standard®

The components proposed above the minimum subdivision lol size control
are:

¢ Lot1-3398m°
Lot 2 = 192.5m2

There are sufficient environmental planning grounds that the proposed lot size
can be achieved without adverse impacts for the following reasons,

» The proposed subdlvision s consistent with the surrcunding ot pattern
and enables the subsequent development of buildings that are
consistent with existing or desired future streelscape character,

+« The Concept Bullding Envelope Plan submitted with the application
demonstrales that polential future development on proposed Lot 1 and
Lot 2 can be bulll that complies with the building height, FSR, storey
height, external wall height, front setback, side setbacks, parking
spaces, parking location, landscaped area, slte coverage and private
open space controls. This ensures that future development on the
proposed lots would not resull in unreascrable amenity impacts on the
adjoining properties in terms of overshadowing, visual bulk and

privacy,

+ The proposed subdlvision will not alter the existing developmant on the
proposed new lots, The lol size non-compliance will therefore not be
visible from the streetscape and will be indiscernible from surrounding
propetties.

s The proposal will refain the existing bulldings on the site. The bulk and
scale of the existing development on the proposed new lots is therefore
of an approprate form and scale and Is compatible with surrounding
development and the desired future character for the locality,

The proposal represants the orderly and economic use and development of
fand, which are identified as objects of the Act (Section 1.3 of the EP&A Act,
1979).

The aspect of the development that breaches the minimum subdivision ot
size control can be justified as the propesal will provide two new lots, which
are each capable of accommodating future compliant development. Existing
development on each propesed lot is to be retained with no building works.

* o 500 DEZ Pty Lid v Woollaha fiunipical Couned (20201 NSWLELD 1912 at |50]

5]
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The dwelling house on proposed Lot 1 and the residential flat building on
proposed Lot 2 are appropriate in their contexts. These can be described as
an environmental planning ground.

The lack of impact on adjeiring oroperties in terms of solar access, privacy,
view loss and visuzl bulk establishes sufficient planning grounds®

Clause 4.6(4){a)(i)

3. The applicant's written request has adequately addressed the matiers
required to be demonstrated by subclause (3);

The written request adeguately addresses the matters referred lo above by
Clause 4.8(3),

Clause 4.6(4)(a)(ii)

4, The proposed development will be in the public interest because it is
consistent with the objectives of the parficular standard and the
objectives for development within the zone in which the developmenl is
proposed lo be carried out:

Objectives of the Standard

The proposal will be in the public inierest as | meets the objectives of the
minimum subdivision lol size development standard as follows:

Objective (a) seeks fo mainiain the existing pattern of subdivision within
hertage conservation areas in ferms of lof size and lof dimensicns,

Comment The site |5 located within the Clover Hill Heritage Conservation
Area (C43),

The subdivision pattern in the surrounding area is identified as of varied
alletment sizes and shapes. The proposed subdivision |= therefore consistent
with the surrounding lot pattern and enahles the subsecuent development of
buildings that are consistent with exisling or desired fulure streetscape
character.

The Heritage Impact Statement prepared by John Cultram Heritage & Design
submitted with the application states the following in regard lo the proposed
subdivision:

& Jnitia! Action Py Lid v Maolishra Municipal Counal[2013] NSWLEC 118 at [Bd(c) and
Harnchwick City Counchl v Micawl Holdngs Py Lid al {24]

7
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“Internaily, the fwo sections ara divded with a party wall and thera is no
internal or external confiection between the fwo parts. The line of
subdivision is sensibly sef on the line of the parly wall and reflects the
current arrangemeant and division of the dwelling and apartiments.

The proposals invalve na built works and the subdivision will have no
apparent impact on the properdy and vall have no impact on its known,
histoncal significance.”

A Heritage impact Stalement prepared by John Cultram Heritage & Design
concludes the following.

“220 Old Camterbury Road is an interesting example of a late Victona
bakery and residence that retains much ofits form and external detail
though the rear dwelling has been heawvly alfered and exfended.

The property was divided in 1566 when the eastern section was
converted to four apartmenis and the bakery converted fo a dwelling.
The dwelling retains svidance of the bakery but the proposals are for
subdiwsion only and no builf worms are proposed.

The proposals do not involve any builtt alterafions fo the property and
the subdivision will formalise the built separation that is cleary
apparent in the efevations to Herbert Streel and fo the scuth and in the
change of form, style and materials beiween the iwo seclions

fn hertage terms, we consider that the proposals should be approved,”

Objective (b) seeks fo provide opportunities for infill small lot subdivision in
areas close fo fransport and amenities in a manney that does not adversely
impact an the streetscape or amenity of residential areas.

Comment: As demenstrated in the Concept Building Envelope Plan, the
proposed new lots have sufficiert area and dimensions {o be useable for the
exlsting use and their intended future use,

The Concept Building Envelope Plan submittad with the epplication
demongtrates thal potential fulure development on proposed Lot 1 and Lot 2
can be built that complies with the building heighl, FSR, storey height,
external wall heighl, front setback, side setbacks, parking spaces, parking
location, landscaped area, site coverage and private open space controls,
This ensures that future development on the proposed lots would not result in
unreasonable amenity impacts on lhe adjoining propedies in terms of
overshadowlng, visual bulk and privacy.
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The proposal does not include any building works, The proposal will retain the
existing buildings on the site. The bulk and scale of the existing developmenl

on the proposed new Iofs is therefore of ar appropriate form and scale and is
compatible with strrounding development and the desired future character for
the locality.

Objective (c} seeks fo provide for small fot subdivision i cerfain areas close
to public transport as an alternalive fo redevelopment for the purpose of multi
dwelling housing in arder to refain the scale and character of the area,

Camment.: The proposed subdivision is not intended for mulli dwelling
housing.

The dwelling house on proposed Lot 1 is pemmissible with consent. The
existing residential fiat building on the site operates by virtue of existing use
rights. The proposed subdivision is therefore more in keeping with the zening.

Objective |d) seeks fo ensure that lof sizes allow development to be sited to
profect and enhance rparian land.

Comment’ The subject site is not located in the vicinity of riparian land. The
proposed new lots will therefore not have an adverse impact on riparian land.

Objectives of the Zone

The zaning of the land is R2 Law Density Residential. The objectives of the
R2 zone are:

« To prowvide for the housing needs of the community within a low density
residential emvironmment.

« To enable otherland uses that provide faciliies or services fo meet the
day to day needs of residenis.

The dwelling house on proposad Lot 1 on the site is permissible with consent.
The existing residential flat bullding on the site aperales by virtue of existing
use rights. The proposed subdivision is therefore more in keeping with the
zoning.

The proposal is consistent with the objectives of the R2 zone as follows:

«  The propesal will retain the existing residential use of the site and
continue to provide far housing needs in the area

«  The propesal will not inhibit other land uses that provide facilities or
services
to meet the day to day needs of residents,
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As demonstrated above, the proposed development will be inthe public
interest because it s consistent with the objectives of the mimmum
subdivision lot size development standard and the objectlves of the R2Z zone,

In addition, the above demonstrates that compliance with the control is
unreascnable and unnecessary in the creumstances of this case.

Clause 4.6(4)(b) and Clause 4.6(5)

Concurrence of the Planning Secretary s taken to have been obtained as a
result of wiillen nolice dated 5 May 2020 attached to the Planning Circutar P3
20-002.

In the contexl of the requirements of Clause 4.6(5), it is considered that no
matters of Staie or regional planning significance are raised by the proposed
development. Moreover, it is considered thal there would be no public benefit
in maintaining the particular planning control in question, in the case of this
specific development.

Conclusion

The consiglency of the developmant with the zone objectives and the
objectives of the minimum subdivision lol size standard and the lack of impact
arising is sufficient grounds to suppor that breach and confirms the lack of
necessity for the development to comply. This therefore demonstrates
sufficient environmental planning grounds to justify contravening the standard

In addition, the resuliant development will be in the public interest as:it
complies with the objeclives of the zone and the objectives of the
development standard.

Despite the breach with the standard, the proposal |s consistent with the
objects of Section 1.3 of the EP& A Act, 1979, which are io encourage
development that promotes the social and economic welfare of the community
and a better environment, to promote and coordinate orderly and economic
use and development of land.

This submission Is considered to adequately address the matters required by
Clause 4.5 and demanstrates that compliance with the development standard
would be unreasonable and unnecessary in the circumstances of this case
and there are sufficient environmeantal planning grounds to suppart the
vanation.

10
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aSquare
planning

220 Old Canterbury Road, Summer Hill

REQUEST FOR VARIATION TO FLOOR SPACE RATIO DEVELOPMENT
STANDARD PURSUANT TO CLAUSE 4.6(3) OF ASHFIELD LEP 2013

This Clause 4.6 variation relates (o a proposal lor Torrens Title Subdivision o
allovy for Lot 1 fronting Herbert Street (dwelling house) and Lot 2 fronting Oid
Canterbury Road (residentiai flat building) on the subject site. No building
works are proposed.

Clause 4.4 - Floor Space Ratio

Clause 4 4 of the Ashfield LEP 2013 and the associated map prescribe 3
maximum floor space ratio (FSR) of 0.5:1 for this site.

The proposed subdivision will result In the following lat sizes:

» Lot | —339.8m°
Lot 2 — 192 Bm#

The proposed lots will be subject to the following FSR control:

» Lot1—05:1 being 169.9m°
Lot 2 —0.5:1 being 96.25m?

The existing development on the proposed new lots result in the following
F&Rs:

« [welling house on proposed Lot 1 = 06071 (GFA: 206 4m?)
+ Residential flat building on proposed Lot 2 — 1,081 (GFA, 210m?)

The dwelling house on proposed Lot 1 provides a non-campliance with the
FSR development standard. The percentage varlation is 21 48% [36.5m®).

The residential fiat building operates by existing use rights. The residential flat
building on proposed Lot 2 provides a non-compliance with the FSR
development standard. The percentage vanation is 118.18% (113.75m*).

Suite 203 | 59 Great Buckingham Street | Redfern | NSW 2016
telephone: 02 9360 0989 | www.a2p.com.au

Crogurrent Set 10 26555644
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The existing site {532.3m") is subject to a8 FSR control of 0.5:1, equating to a
GFA of 266.15m®. The existing developmeant has a total flogr area of 416.4m*
gquating 1o a FSA of 0.782:1. This provides a non-compliance with the FSR
control, The percentage varlation is 56 .45% (150.25m7),

The proposal therefore seaks to vary the FSR development standard,
The ohjectives of Clause 4.4 are as follows:

(&) o estabiish slandards for development density and intensity of land
u=a,

fthi o provide consistency n the bull and scalo of now developrant with
existing developmeant,

fc) to minimise adverse emironmental impacts on hentage consanvation
areas and hentage iHems,

) I pmtécr the usa ar enjoyment of adjoining properiies and the public
damain,

(8] o maintain an appropriale visual refationsiip belween new
thevedopment and the exsling chamacter of areas that are it
undergaing, and are not likely o undergo, a substantal
fransformation.

The zoning of the land is A2 Low Density Residential. The abjectives of the
R2 zone are.

«  To provide for the housing needs of the community within a low density
residential environment.

«  To enable ather land uses thal provide faciiies ar senvices o meet the
day ta day needs of residants,

Clause 4.6 - Exceptions to Development Standards

Clause 4.6 of the Ashtield Local Environmental Plan 2013 allows for
exceptions of Developman! Standards. The objectives of this Clause 4.6 arg!

{a) o provide an appropriate degree of lexibility in applving
cerain developmen! standards lo paricular development,

(b)  to achieve better outcomes for and from development by
allowing flexibility in parficular cireumstances.

The clause goes on to state

(21 Development consent may, subject 1o this clause, be granted for

2
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(3)

(4)

development evien though the development would contravena a
developrment standard imposed by this or any other
gnmvironmenial planning mstrument, However, this clause does
ot aoply to a development standard that is expressly excluded
fram the operation of this clause,

Developmen! consent must nol be granted for development thal
conlravengs a development standard unless the consent
authonty has consigered a written request from the applicant
that seeks to jusify the confravention of the developmeant
standard by demonsirating:

{a)  ithat compliance with the development standard is
unreasonable or unnecessary in the circumstances of the
case, and

i) that there are sufficient enviranmental planning grounds
lo justify conlravening the development standard

Cansont must not bo granted for development thal contravenos
4 development standard uniess:

{al the consent authority is satisfled that:

{il the applicant’s written request has adequately
addressad he matiers required (o be
dermonstrated by subclause (3), and

it the proposed developrment will bBe i the pubile
interest because it is consistent with the obiectives
of the parficular standard and the objsctives for
development within the zone in wivich the
development is propased to be carred oul, and

ib) the concurrence of the Secredary has been obtained,

This decument constitutes the written reguest referred to in Clause 4.6(3) in
relation to the proposal’s breach of the FSR development standard.

The NEW Department of Planning and |nfrastructure (DP&I) provides
guidance on how o prepare Clause 4.6 variations, "Varying development
standards: A Guids' (August 2017). This written request to vary the standards
is based on the DP&|'s Guide.
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Clause 4.6(3) and 4.6{4)

The proposal Is consldered against the lour matters required 1o be established
under Clause 4.6.

1. Compliance with the development standard must be unreasonable or
unnecessary in the circumstances of the case:

In arder to assess whether strict compliance with the development standard is
unreasonable or unnecessary, a proposal is consldered against the fallowing
five ways"

1. The objectives of the developmant standard are achieved
notwithstanding nan-compliance with the standard;

2. The underlying ohjective or purpose is not relevant to the development
with the conseguence that compliance is unnecessary,

3. The underlying objective or purpose would be defeated ar thwarted if
compliance was required with the consequence that compliance is
unreasenable,

4. The development standard has been virtually abandonsd or destroyead
by the Council’s own aclions in granting consents departing from the
standard; or

5. The zoning of particutar land was unreasonable or napprophate so that
a development standard appropriate for that zoning was aiso
unreasonable or unnecessary as it applied o the land,

Thesa live ways ware re-emphasisad by Commissionar Morris®, Each 'lest’
offers a potential way ol demenstrating that complaisance 1S UNnecessary of
unreascnabla in a particular circumstance®. All tests are separate and not all
tests may not be applicable in each case, Therefore, not all tests neead to be
met.

This obyaction reliss on the first mathod set oul above, that compliance with a
standard Is unreasonable and unnecessary given that the objectives of the
standard are met evan though the standard Is not complied with®.

Compliance with the abjectives of the FSH standard |s addressad under Point
4 below

! see Wahbe v Piltwaler Councll [2007] MNSWLEL 827

* Micawl Holdings Py Limited v Ranowiok Tty Counctl [2015] NSWLED 1386

A Macane Py Limited v Waverlay Counal [2015] NSWILET 1312

 Wetihe b Fimwiater Councll [2007] MSWLEC B2Y. Infal Actran Py Lid v Woodahra Munkeipal
Cotincii [2018] NSVWLEC 118 and Al Maha Pty Lid' v Hegiun Investmerds Pry Lid [2018)
MEWEA 245
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Thie following points ars raised:

The proposed dwelling on the site s parmissible with consent. The
existing residential fiat building on the site operates by virtue of existing
use rights. The proposed subdlvision is therefore more In keeplng with
the zoning

The proposal doss nat incude any building warks. The proposal will
retain the swisting built torm on the proposed naw lots.

Az demonstrated on the Concept Bullding Envelops Plan submitted
with this application, future development on proposed Lot 1 and Lot 2
can comply with the 0.5:1 FSR development standard, should existing
development be demolished

Comphance with the development standard |s unreasonable and
unnecessary as the proposal does not include any building warks, The
proposal will retain the existing buildings on the site. The building
helght and bulk of the existing deveiopment on the proposed new Iots
Is therefors of an appropriate form and scale and is compatible with
surrounding developmeant and the desired future character for the
locality

As demonstrated in this SEE, tha exisling dveslling on proposad Lot 1
complies vith the storey height, external wall henght, site coverage and
private open space controls. it is noted that the residential flat building
does not comply with the DCP controls, howeaver it is reilerated that the
residential flal bullding operates by existing use rights and therefore the
DCP controls do not apply.

The Concept Building Envelope Plan submitted with the application
demonstrates that potential future development on proposad Lot 1 and
Lot 2 can be buillt that compiies with the bullding helght, FSR, storey
height, external wall height, front setback, side setbacks, parking
spaces, parking location, landscaped area, site coverage and private
open space contrals.

Cansidering that the propesal will retain the existing buiit farm on the
site, the proposal will not result in unreasonable environmental ameanity
impacts in lerms of overshadowing, loss of views, loss of privacy or
loss of visual amenity,

Cramument Set 1D: JhE05G46
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+ The FSR non-compliance relates to the existing development on the
propased new lots and will therefore not be visible from the strestscape
and will be indiscernible from surrounding properties.

Clause 4.6(3)(b)

2. There are sufficient environmental planning grounds to justify
contravening the development standard:

Glven the consistency of the proposal against the Zone objectives and FSR
abjectives (see Point 4 below regarding both), in my opinion there are
sufficiznt environmental planning grounds to [ustify contravaning tha
developrment standard®

The companents proposed above the FSR control are:

+ Exlsting dwelling house on proposed Lot 1 — 36.5m°
= Exsting residential flat bulding on proposed Lot 2 = 113.78m?

There are sufficient environmeantal planning grounds which demonstrate that
the proposed FSA can be achieved without adverse impacts far the following
IEASONS,

s The proposal will not result in the loss of views from surrounding
development;

s The proposal will not result in unreasonable overshadowing of
adjoining properties;

= The proposal will ensure that the visual and acoustic privacy of
adjoining properties s maintained;

+ The proposal Is consistant with the scale of the adjoining developments
and |s of an appropriate visual bulk for the locality; and

+ The FSR non-compliance relates 1o the existing development on the
propased new lols and is a consequence of the proposed subdivision
and will therefore not be visible rom the streetscaps and will be
indiscarnibla from surrounding properties.

The proposal will provide a suitable design and be of suitable amenity in
terms of the built environment and represents the orderly and economic use
and development of land, which are identified as objects of the Act (Section

sgpe 500 DBEZ Py Lid v Woollahva Munipical Counetl [2020] MSWILEC 111# a8 [80]

6
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1.3 of the ERP&A Act, 1879). The building envelope and design of the propasal
responds appropriately to the unigue opportunities and constraints of the site.

The aspect of the development that breaches the FSA control can be justified
as the proposal provides a consistent scale with neighbouring development
This can be described as an environmental planning ground because the
quality and form of the immediate built environmeant of the development site
greates unique opportunities and constraints to achieving a good design
outcome®

Existing development on each proposed ot Is to be retained with no huilding
works The dwelling house on proposed Lot 1 and the residential flat building
on proposed Lot 2 are appropriate in their contexts. These can be desoribed
as an environmental planning ground.

Reduction in the FSA vall not result in iImproved amenity for adjoining

properties, The lack of impact on adioining proparies in terms of solar access,
privacy, view Ioss and visual bulk establishes sufficiant planning grounds?

Clause 4.6(4)(a)(i)

3. The applicant’s written request has adegquately addressed the matters
required to be demonstrated by subclause (3):

The written requesl adequately addresses the matters referred 1o above by
Clauss 4.5(3),

Clause 4.6(4)(a)(ii)

4. The proposed development will be in the public interest because itis
congistent with the objectives of the particular standard and the
objectives for development within the zone in which the development is
proposed to be carried out:

Objectives of the Standard

The proposal will be in the public interest as it mests the objectives of the
FSR development standard as follows:

& inffial Action Py L v Wealanrr Municipal Councl [2018] MSWLES 1007 at [42)
T fnitial Action Py Ltd v Wooliahra Muricipal Councll [2018] MSWLEC 118:af [S4{g) and
Ranowick Ciry Counen v Micaw! Holdings Py L ar [34)

-
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Objective (a) seeks (o eslablish standards for developmen! densiy and
infensity of land use,

Comment: As demonstrated on the Concept Bullding Envelope Plan
submitted with this application, future development on proposed Lot 1 and
proposed Lot 2 can comply with the 0571 FER developmeant standard

Objective (b) seeks lo provide consistency in the bulk and scale of new
gevelopment with existing develppment,

Comment: The proposal dogs not include any building works. The proposal
will retain the existing bulldings on the site. The bullding height and bulk of the
existing development on the proposed new lots is therefore of an appropriate
form and scale and is compatible with surrounding development and the
dasired future character for the locality.

Objective (c) seeks o minimise adverse environmental impacts on heritage
consenalion areas and heritage items,

Commearil: The buildings on the subject site are nol identified as a Heritages
Itam. The sits is located within tha Clover Hill Hertage Conservation Area
{C43) and 15 vathin the vicinity of the following Hertage tams:

= 1528 — School bullding at Junstion Road (between Moonbie and Bartlett
Streets)

= 1585 - semi-detached bulldings— former shops with dwellings above
at 212-214 Old Canterbury Poad

s |564 — House al 90 Moonbie Strest

A Herntage Impact Statemeant prepared by John OQulttam Hanlage & Design is
submitted vath the application. The Heritage Impact Statement concludes the
following.

220 Oid Canterbury Boad is an interesting example of a /ale Victoria
bakery and residence thal relains muech of its form and external delail
thaugh the rear dwelling has been heavily altered and extended.

The praperny was divided in 1966 when the eastarn section was
converted to four apartments and the bakery converted to a dweling.
The dwelling retgins evidence of the bakery but the proposals ara far
subdivision anly and na built works are proposed.

The proposals do not involve any built alterations o the properly and
the subdivision will formalise the built separation that is cleary
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apparent in the elevalions lo Herbert Streal and to the south and in the
changea of form, shyle and matenals between the two sections.

In heritage terms, we consider that the proposals should be approved.”

Objective {d) seeks fo pralect the use or enjoyment of adinining properties
and the public domain,

Comment; Considering that the proposal will retain the existing built form on
the site, the proposal will not result In unreasonable environmental amenity
impacts in terms of overshadowing, loss of views, loss of privacy or loss of
visual amenity.

Objective (e) seeks to mainiain an appropriate visual relationship between
new development and e existing character of areas that arg not undengaing,
and are nat hkely to undergo, a substantial franslormation,

Comment: The proposal does nat include any building works, The proposal
will retain the existing buildings an the site. The existing development on the
proposed new lols are thersfore of an appropriats lorm and scals-amd is
compatitle with the existing character for the arsa.

Objectives of the Zone

The zoning of the land is R2 Low Density Residential. The objectives of the
Rz zone are,

- o provide for the housing needs of the community within a low density
residaniial envirommeant.

«  To enable ather land uses thal provide faciiities or services o meet the
day ta day needs of residents.

The existing dwealling on the sits 15 parmissible with consent, The existing
residential flat building on the site operates by virlue of existing use nghts.

The proposed subdivision is therefore more in keeping with the zoning as it
will allow for a permissible use (dwelling) to be provided Lot 1.

The propesal is consistent with the ohjactives of the B2 2ong as follows:

«  The proposal will retaun the existing residantial use of the site and
continue to provide for housing needs in the area.

»  The proposal will not inhibit other land uses that provide facilities or
sarvices to meet the day 1o day needs of residents.
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As demonstrated above, the proposad development will be in the public
interest becauss it is consistent with the objectives of the FSR devalopment
standard and the objectives of the R2 zone

The abovie demonstrates that compliance with the control Is unreasanable
and unnecessary n the circumstances of this casa

Clause 4.6(4)(b) and Clause 4.6(5)

Concurrence of the Planning Sscretary Is taken to have been obtained as a
result of written notice dated 5 May 2020 attached to the Planning Circular PS
20-002.

I the context of the requiremeants of Clauss 4.6(5), tis considerad that no
matters of State or regional planning significanca are raised by the proposed
development. Moreover, it Is considerad that there would be no public benefit
in maintaining the particular planning control in guestion, in the case of this
specific development,

Conclusion

The consistency of the development with the zone objectives and the
objectives of the FSR standard together with the absence of adverse impacts
arising establish that there are sufficient grounds ta support the variation fram
the development standard and confirm that it is unreasonable and
unnecessary for the devalopment to comply. This therefors demonstrates
sufficient environmental planning grounds to justfy contravening the standard.

In additlan, the resultant development will be in the public interest as it
complies with the ohjectives of the zone and the ohjectives of the
development standard,

Drespite the breach with the standard, the proposal Is consistent with the
abjects of Section 1.3 of the EP& A Act, 1979, which are to encourage
development that promates the soclal and 2conomic welfare of the community
and a better environment, ta promote and coordinate orderly and economic
use and development of land. to promote good design and amenity of the built
environment and ta protect the heritage of the built environment.

This submizsion Is considered to adequately address the matters required by
Clause 4.6 and demonstrates that compliance with the development standard
would be unreasonable and unnecessary in the circumstances of this case
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and there are sufficient emvironmental planning grouncs to support the
wariation.

|' jfb"**'%‘! secine
A

Jennie Askin
Crirectar
aiguare Aanning Pry Lic

Crate: 30 Septemtear 2022
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Attachment D — Statement of Heritage Significance

C43 Clover Hill, Summer Hill

Heritage Conservation aren

EEY PERIODOF SIGNIFICANCE: 1877-1931k

HCA TYPE 3: MIXED RESIDENTIAL
STATEMENT OF SIGNIFICANCE

w-#ankings

The Chver T Heritnge Conscrvatinon Anen mof vl hentage signficance
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REY

"CHARACTER ELEMIENTS
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HISTORICAL DEVELOPMENT
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