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Attachment C- Clause 4.6 Exception to Development Standards

Burrell Threlfo Pagan Pty Ltd TOWN PLANNING CONSULTANTS

48 Victoria Road Rozelle NSW 2039
phone: 9818 8333 e-mail: bruce@btpplan.com.au
ABN 55 078 022 447

8 February 2022

CLAUSE 4.6 SUBMISSION (ASHFIELD LEP 2013) —33 WELLESLEY STREET
SUMMER HILL

Exception to development standard (floor space ratio)
The proposal does not comply with the development standard for floor space ratio
Compliance table for development standards (Ashfield LEP 2013)

Site area = 202.3m?

Required Existing Proposed Compliance
GFA 99.35m? 150.23m?
FSR 0.5:1 0.49:1 0.74:1 No

The proposal will replace the existing single storey rear wing with a 2 storey rear wing
located within the footprint of the existing rear wing. The new storey will be located in the
existing undercroft space under the existing rear ground floor. The ridge line of the new
wing will be the same as the ridge line of the existing rear wing. The gutter line of the new
wing will be the same as the gutter line of the existing rear wing.

A new habitable level in this location will connect directly to the private open space in the
rear yard. The new living area will face north. The new works do not increase the site
cover. The new works do not compromise the character of the existing house, as
explained in the SEE prepared Andrew Hebden.

The increased floor area will not cast additional shadow on the adjoining properties. The
side window treatments do not provide opportunities for overlooking of the adjoining
properties.

Burrell Threlfo Pagan Pty Ltd
Town Planning Consultants
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Criteria
Clause 4.6 allows consent to be granted for development that would contravene a
development standard if

= the applicant has made a written request seeking to justify the contravention and

= the consent authority is satisfied that the written request has adequately addressed the
matters required to be addressed by subclause (3); that is

(3)(a) that compliance with the development standard is unreasonable or unnecessary
in the circumstances of the case, and

(b) that there are sufficient environmental planning grounds to justify contravening
the development standard and

= the consent authority is satisfied that

(4)(a)(i) the applicant’s written request has adequately addressed the matters required
to be demonstrated by subclause (3), and

(4)(a)(ii) the proposed development will be in the public interest because it is consistent
with the objectives of the particular standard and the objectives for
development within the zone in which the development is proposed fo be
carried out, and

= the concurrence of the Director-General has been obtained

In accordance with the guidelines provided by decisions of the Land and Environment
Court and in particular the judgments in Four2Five Pty Ltd v Ashfield Council [2015]
NSWLEC 1009, Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90, Four2Five Pty
Ltd v Ashfield Council [2015] NSWCA 248, Micaul Holdings Pty Ltd v Randwick City
Council [2015] NSWLEC 1386 and Moskovich v Waverley Council [2016] NSWLEC 1015,
the submission in this Statement addresses the requirements of clause 4.6 in turn.

Is compliance with the development standard unreasonable or unnecessary in the
circumstances of the case?

The judgment in Wehbe v Pittwater Council [2007] NSWLEC 827 identified five ways of
establishing under State Environmental Planning Policy No. 1 — Development Standards
(SEPP 1) that compliance is unreasonable or unnecessary. The subsequent cases
referred to above have confirmed that these ways are equally applicable under the clause
4.6 regime. The 5 matters to consider are whether:

1. The objectives of the development standard are achieved notwithstanding non-
compliance with the standard.
2. The objective is not relevant to the development.

3. The objective would be defeated or thwarted if compliance was required.

4. The development standard has been virtually abandoned or destroyed by the
Council’s own actions in granting consents departing from the standard.
5. The zoning of the land is unreasonable or inappropriate.

These 5 matters are discussed below.
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1. The objectives of the development standard are achieved notwithstanding non-
compliance with the standard.

Objectives for the development standard for floor space ratio

The objectives in clause 4.4 of Ashfield LEP 2013 for floor space ratio are:

(1) The objectives of this clause are as follows:
(a) to establish standards for development density and intensity of land use,
(b) to provide consistency in the bulk and scale of new development with existing
development,
(c) to minimise adverse environmental impacts on heritage conservation areas and
heritage items,
(d) to protect the use or enjoyment of adjoining properties and the public domain,
(e) to maintain an appropriate visual relationship between new development and the
existing character of areas that are not undergoing, and are not likely to undergo, a
substantial transformation.

These objectives are achieved despite the non-compliance with the numerical control
because:

(a) to establish standards for development density and intensity of land use,
The increase in density is contained within the existing built form.

(b) to provide consistency in the bulk and scale of new development with existing development,
The proposal maintains the existing built form and takes advantage of the slope of the site
to use the undercroft area for additional accommodation

(c) to minimise adverse environmental impacts on heritage conservation areas and heritage
items,

The design is complimentary to the character of the existing house. The heritage

character will be preserved by reusing as many bricks as possible and providing a

traditional corrugated steel roof with timber fascia boards and traditional quad gutter to

match the existing building fabric.

(d) to protect the use or enjoyment of adjoining properties and the public domain,

The additional floor area will not cast additional shadow on the adjoining properties. The
side window treatments do not provide opportunities for overlooking of the adjoining
properties.

The additional floor area will not have a presentation to Wellesley Sireet.

(e) to maintain an appropriate visual relationship between new development and the existing
character of areas that are not undergoing, and are not likely to undergo, a substantial
transformation.

The replacement of the rear wing with additional gross floor area within the existing built
form will not cause substantial change and could not be described as “new” development

In these circumstances, compliance with the FSR development standard would be
unreasonable and unnecessary.
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2. _The objective is not relevant to the development.
This contention is not relied upon.

3. The objective would be defeated or thwarted if compliance was required.
This contention is not relied upon.

4. The development standard has been virtually abandoned or destroyed by the
Council’s own actions in granting consents departing from the standard.
This contention is not relied upon.

5. The zoning of the land is unreasonable or inappropriate.
This contention is not relied upon.

Are there sufficient environmental planning grounds to justify contravening the
development standard?

The cases referred to above have established that the environmental planning grounds
must be particular to the circumstances of the proposed development on its site. The
following environmental planning grounds are relevant:

e The design is complimentary to the character of the existing house by reusing
existing brickwork as much as possible and providing a traditional corrugated steel
roof with timber fascia boards and traditional quad gutter to match the existing
building fabric.

e There are no adverse consequences from converting the undercroft space to
residential accommodation.

¢ The additions will not impact on the amenity of the adjoining properties.

¢ The visual relationship between the proposed dwelling and nearby houses will
remain as per the existing situation.

Will the proposed development be in the public interest because it is consistent
with the objectives of the development standard?

Any proposed development that achieves the objectives of a development standard must
also be consistent with the objectives of the standard, as the threshold for consistency is
lower than that for achievement. The discussion above in response to clause 4.4 has
demonstrated that the proposed development will achieve the relevant objectives of the
standard; therefore it will also be consistent with those objectives.

Will the proposed development be in the public interest because it is consistent
with the objectives of the zone?

The objectives for development within the R2 zone are:
* To provide for the housing needs of the community within a low density residential
environment.
* To enable other land uses that provide facilities or services to meet the day to day needs of
residents.
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The proposal is consistent with the first objective for the zone because it will provide a
suitable form of residential accommodation in a building that has heritage significance and
should be retained. The works will retain the form and scale of the existing house.

Concurrence of the Director-General

The concurrence of the Director-General may be assumed by Council.

Council must also consider:

(a) whether contravention of the development standard raises any matter of significance
for State or regional environmental planning

(b) the public benefit of maintaining the development standard
Any matter of significance for State or regional environmental planning

There are no matters of significance for State or regional environmental planning

Public interest

The proposal is considered to be neutral in terms of the public interest.

Yours Faithfully

Bruce Threlfo

PAGE 101



Inner West Local Planning Panel ITEM 4

Attachment D — Statement of Heritage Significance

C51 Quarantine Ground, Summer Hill

Heritage Conservation Area

KEY PERIOD OF SIGNIFICANCE: 1885 to 1930s

HCA TYPE 3: Mixed Residential
Statement of Significance

The Quarantine Ground, Summer Hill, Heritage Conservation Area is of local heritage significance.

The area is of historical significance as an area used for sheep quarantine purposes and initially subdivided for
housing in 1885, and as area where the Victorian period subdivision pattern was later altered to accommodate the
emerging trend for larger allotments and development of detached housing the Federation and Inter-war periods.

The area is of aesthetic significance for its mix of Victorian, Federation and Inter-war period housing reflecting its
history of subdivision and re-subdivision from 1885 into the inter-war period. The pre-1943 street tree plantings in
Spencer and Carrington Streets enhance the aesthetic significance of the area.
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Key Character Elements

Subdivision and public domain elements:

Pre-1943 street tree planting of Brush box within carriageway in Spencer Street and Carrington Street

Subdivision pattern of generally narrow long allotments with rear laneways (except for area east side of
Spencer Street to Edward Street). Some outhouses and early outbuildings remain off the rear laneways.

Relatively wide carriageways in Smith Street, Edward Street, Spencer Street, Carrington Street, Nowranie
Street

Narrower street width in Wellesley Street and Edward Street

Narrow grass verges (except in Wellesley Street, Edward Street and sections of Smith Street)

Elements that contribute to the consistency of the streetscape (visible from the public domain)

Narrow-fronted detached and semi-detached face brick single storey housing Federation Queen Anne style
and Inter-war California bungalow styles

Single storey narrow fronted detached, semi-detached and terrace Victorian housing
2-storey terrace and semi-detached Victorian Filigree style terraces
All houses will small setbacks from the streets allowing for small front gardens
Inter-war period residential flat buildings (example No. 6, 32 Nowranie Street, 52 Smith St)
Former retail buildings (56, 102 Smith Street, 18 Spencer St) or halls {No. 60 Smith St)
Original details such as:

. Front verandahs with original detailing

. Original roof forms with original cladding of slate or unglazed terracotta tiles and original
chimneys

. Gable ends facing the street with original timber shingled, roughcast stucco or imitation half-
timbered finishes (Federation, Inter-war period)

. Face brickwork (Federation, Inter-war periods) or stuccoed brickwork (Victorian period)

. Original timber-framed windows and timber panelled doors consistent with the periods and styles
of houses

Original front fences - timber picket, low brick, brick & timber picket for Federation and Inter-war period
houses; timber picket or cast iron palisade for Victorian period houses

Vehicle access off rear laneways.
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NON-CONTRIBUTORY ELEMENTS
e Later infill buildings (No. 54, 17 Wellesley St)
e Carports in front gardens (5A Wellesley St)
e Loss of original detailing (example 13 Edward Street, 10, 10A Nowranie Street)
e Uncharacteristic first floor additions to single storey houses which are visible from the street (examples)

e Changes to materials: Cement rendering of face brickwork to Federation period houses; modern roof
cladding (eg concrete tiles) and loss of chimneys

e  Front verandah or balcony enclosures (example No. 42 Nowranie St)
e Modern front fences of unsympathetic design and materials, particularly high solid masonry front fences.

e Later industrial buildings (example 94-98 Smith St)

Historical Development

This area was part of the land granted to Joseph Foveaux in 1794 and later incorporated into Robert Campbell's
Canterbury Park Estate. After Robert Campbell’s death his heir Sophia Campbell leased all the land to the NSW
Government as a quarantine station for sheep in the early 1880s. Ashfield Council minutes of 1883 to 1885 record a
number of attempts by the Council to convince the Government to acquire the Quarantine Ground as a recreation
reserve, but in 1885 it was subdivided into 183 x 20 foot wide allotments and sold. It was developed for housing and
for some shops between 1885 and 1930.

In 1885 most of Sydney's population lived in terrace housing, and the twenty foot frontage, a common terrace size,
with long narrow rear laneways, suggest that was intended here. This translation of inner city housing to the suburbs
did not continue however, for while there is one terrace of six two-storey dwellings, and a number of terraces of
single storey dwellings, the majority of the buildings within the area are free standing on long narrow allotments.

By the early years of the 20th century a number of houses in Spencer and Edward Streets were being built over two
allotments resulting in double fronted houses with garden space to all sides, and two houses in Wellesley Street were
built over three allotments.
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