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1. Executive Summary

This report is an assessment of the application submitted to Council for alterations and
additions to an existing house including new first floor addition, new garage and landscaping
works at 21 Barr Street Balmain.

The application was notified to surrounding properties and 1 submission was received in
response to the initial notification. The amended plans the subject of this report were not
required to be renotified in accordance with Council’'s Community Engagement Framework.

The main issues that have arisen from the application include:

e Breach of Landscaped Area development standard
¢ Breach of Site Coverage development standard
e Amenity impacts to neighbouring property

The non-compliances are acceptable given consideration of the amended design and the
submitted exception cases to the breaches of Landscaped Area and Site Cover and therefore
the application is recommended for approval.

2. Proposal

The amended plans the subject of this report include alterations and additions to the existing
dwelling comprising:

- Ground floor additions to the rear of the existing dwelling house including internal
layout replanning.

- Erection of a new upper level comprising two bedrooms, family room, ensuites and lift.

- Demolition of existing garage and erection of a new garage in the same location.

3.  Site Description

The subject site is located on the eastern side of Barr Street at the northern end of the street.
The site consists of one allotment and is generally rectangular with a total area of 268.9sqm
and is legally described as Lot 1in DP936558.

The site has a frontage to Barr Street of 11.405 metres.

The site supports a single storey detached dwelling house with garage. The adjoining
properties support a single-storey dwelling house at 19 Barr Street, a two-storey dwelling
house at 29 Jacques Street, a carpark serving a mixed-use development at 1-15 Barr Street,
and residence at 23 Barr Street.

The property is located within a heritage conservation area. The subject site adjoins a
Landscape Heritage Item comprising the street tree plantings in Barr Street.
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The following application outlines the relevant development history of the subject site and any
relevant applications on surrounding properties.

Subject Site

No relevant site history.

Application Proposal Decision & Date

commercial and residential building, and
associated alterations and additions.

Alterations and additions to existing dwelling | Approved 30/7/2010
including ground and first floor decks
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4(b) Application history

The following table outlines the relevant history of the subject application.

Date Discussion / Letter / Additional Information

23/2/2022 Council request for information (Including reduction in bulk)
25/3/2022 Additional information submitted

21/4/2022 Council request for information (shadow diagrams incorrect)
28/4/2022 Amended shadow diagrams submitted

11/5/2022 Council request for amended plans (further reduction in bulk)
6/7/2022 Amended plans and details submitted

5. Assessment

The following is a summary of the assessment of the application in accordance with Section
4.15 of the Environmental Planning and Assessment Act 1979.

5(a) Environmental Planning Instruments

The application has been assessed against the relevant Environmental Planning Instruments
listed below:

o State Environmental Planning Policy (Resilience and Hazards) 2021
e State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004

The following provides further discussion of the relevant issues:

5(a)(i)  State Environmental Planning Policy (Resilience and Hazards) 2021

Chapter 4 Remediation of land

Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of
any development on land unless:

“(a) it has considered whether the land is contaminated, and

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state
(or will be suitable, after remediation) for the purpose for which the development is proposed
to be carried out, and

(c) if the land requires remediation to be made suitable for the purpose for which the
development is proposed to be carried out, it is satisfied that the land will be remediated before
the land is used for that purpose.”

In considering the above, there is no evidence of contamination on the site.

There is also no indication of uses listed in Table 1 of the contaminated land planning
guidelines within Council’s records. The land will be suitable for the proposed use as there is
no indication of contamination.

A search of Councils records does not indicate any knowledge of uses listed within Table 1 of

the contaminated land planning guidelines.
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5(a)(ii) State Environmental Planning Policy (Building Sustainability Index:
BASIX) 2004

A BASIX Certificate was submitted with the application and will be referenced in any consent
granted.

5(a)(iii)  Leichhardt Local Environment Plan 2013 (LLEP 2013)

The application was assessed against the following relevant clauses of the Leichhardt Local
Environmental Plan 2013:

e Clause 1.2 - Aims of the Plan

o Clause 2.3 - Zone objectives and Land Use Table

e Clause 2.7 - Demolition

e Clause 4.3A - Landscaped areas for residential accommodation in Zone R1
¢ Clause 4.4 — Floor Space Ratio

e Clause 4.4A - Exception to maximum floor space ratio for active street frontages
e Clause 4.5 - Calculation of floor space ratio and site area

o Clause 4.6 - Exceptions to development standards

e Clause 5.10 - Heritage Conservation

e Clause 5.21 - Flood Planning

e Clause 6.1 - Acid Sulfate Soils

e Clause 6.2 - Earthworks

e Clause 6.4 - Stormwater management

(i) Clause 2.3 - Land Use Table and Zone Objectives

The site is zoned R1 General Residential under the LLEP 2011. The LLEP 2013 defines the
development as:

‘Dwelling house means a building containing only one dwelling.’

The development is permitted with consent within the land use table. The development is
consistent with the objectives of the LR1 zone.

The following table provides an assessment of the application against the development
standards:
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Standard Proposal non Complies
compliance
Floor Space Ratio
Maximum permissible: 0.9:1 or 242.01sgm | 0.8:1 or 216.1sgm - Yes
Landscape Area
Minimum permissible: 20% or 53.78sgm | 10.67% or | 25.08sgmor | No
28.7sgm 46.63%

Site Coverage
Maximum permissible: 60% or 161.34sqm | 64.34% or 173sgm | 11.66sgm or | No
7.23%

Clause 4.6 Exceptions to Development Standards

As outlined in table above, the proposal results in a breach of the following development
standards:
¢ Clause 4.3A - Landscaped areas for residential accommodation in Zone R1 and site
coverage

The applicant seeks a variation to the Landscaped Areas development standard under Clause
4.3A(3)(a) of the Leichhardt Local Environment Plan 2013 by 46.63% (25.08sgm).

Clause 4.6 allows Council to vary development standards in certain circumstances and
provides an appropriate degree of flexibility to achieve better design outcomes.

In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary
in this instance, the proposed exception to the development standard has been assessed
against the objectives and provisions of Clause 4.6 of the Leichhardt Local Environment Plan
2013 below.

A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of the
Leichhardt Local Environment Plan 2013 justifying the proposed contravention of the
development standard which is summarised as follows:

¢ Compliance with the development standard would require the removal of the permeable
paving from the central courtyard and its replacement with lawn. This would compromise
the amenity of the central courtyard area by removing an all-weather surface able to
accommodate tables and chairs without any betterment in terms of achieving the
objectives of the standard.

e The permeable paving provides for the all-weather use of the centrally located private
open space area resulting in a building that promotes good design and amenity of the
built environment.

e The proposed development is consistent with the objectives of the development standard
and the objectives for development of the zone would be in the public interest.

The applicant’s written rationale adequately demonstrates compliance with the development
standard is unreasonable in the circumstances of the case, and that there are sufficient
environmental planning grounds to justify contravening the development standard.
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It is considered the development is in the public interest because it is consistent with the
relevant objectives of the R1 zone, in accordance with Clause 4.6(4)(a)(ii) of the Leichhardt
Local Environment Plan 2013;

To provide for the housing needs of the community.
To provide for a variety of housing types and densities.
To improve opportunities to work from home.

To provide housing that is compatible with the character, style, orientation and pattern
of surrounding buildings, streetscapes, works and landscaped areas.

To provide landscaped areas for the use and enjoyment of existing and future
residents.

To protect and enhance the amenity of existing and future residents and the
neighbourhood.

for the following reasons:

The application proposes alterations and additions to the existing dwelling house
providing for the housing needs of the community.

The alterations and additions provide for the retention of the single dwelling house.
The additions would provide opportunities to work from home.

The additions as shown in the amended plans the subject of this report would be
compatible with the character, style, orientation and pattern of surrounding buildings,
streetscapes including the proposed landscaped area within the site.

The existing central rear courtyard is retained. This area is of a size and dimensions
that are suitable for substantial tree planting and use of the residents. The proposed
covered deck provides weather protection and facilitates the all-weather use and
enjoyment of this private open space.

The central landscaped private open space area will protect and enhance the amenity
of existing and future residents and will not compromise the amenity of adjoining
properties
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It is considered the development is in the public interest because it is consistent with the
relevant objectives of the Landscaped Area development standard, listed as follows, in
accordance with Clause 4.6(4)(a)(ii) of the Leichhardt Local Environment Plan 2013,;

to provide landscaped areas that are suitable for substantial tree planting and for the
use and enjoyment of residents,

to maintain and encourage a landscaped corridor between adjoining properties,

to ensure that development promotes the desired future character of the
neighbourhood,

to encourage ecologically sustainable development by maximising the retention and
absorption of surface drainage water on site and by minimising obstruction to the
underground flow of water,

to control site density,

to limit building footprints to ensure that adequate provision is made for landscaped
areas and private open space.

for the following reasons:

The existing centrally located private open space courtyard area is retained with the
size and dimension of this space suitable for substantial tree planting and use of the
residents. The covered deck facilitates all-weather use of this courtyard area.

The existing landscaped corridor between the subject site and adjoining development
to the north is maintained.

The proposal is consistent with the distinctive neighbourhood controls.

The proposed works include the provision of rainwater tanks which will increase the
retention of stormwater on the site. The provision of a single large deep soil landscaped
area maximises the potential for retention and absorption of stormwater.

The application proposes an FSR substantially less than the permitted maximum and
the proposal would generally maintain the established building footprint surrounding
the landscaped central private open space area.

The existing centrally located courtyard area is retained with the size and dimension
of this space suitable for substantial tree planting and for the use of the residents. The
adjacent covered deck area provides weather protection and facilitates all-weather use
of the courtyard.
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The concurrence of the Planning Secretary may be assumed for matters dealt with by the
Local Planning Panel.

The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of
Clause 4.6(3)(b) of the Leichhardt Local Environment Plan 2013. For the reasons outlined
above, there are sufficient planning grounds to justify the departure from Landscaped Area
development standard and it is recommended the Clause 4.6 exception be granted.

The applicant seeks a variation to the Site Coverage development standard under Clause
4.3A(3)(b) of the Leichhardt Local Environment Plan 2013 by 46.63% (25.08sgm).

Clause 4.6 allows Council to vary development standards in certain circumstances and
provides an appropriate degree of flexibility to achieve better design outcomes.

In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary
in this instance, the proposed exception to the development standard has been assessed
against the objectives and provisions of Clause 4.6 of the Leichhardt Local Environment Plan
2013 below.

A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of the
Leichhardt Local Environment Plan 2013 justifying the proposed contravention of the
development standard which is summarised as follows:

o Compliance with the development standard would require the removal of a significant
area of building footprint which, given the compliant FSR proposed, would significantly
compromise the amenity of the development and not represent the orderly and economic
use and development of this particular site.

e The proposed gross floor area has been distributed on the site in a contextually
appropriate manner with the maintenance of appropriate landscaped area for the
retention and establishment of landscaping consistent with the desired future character of
the Valley “Balmain” Distinctive Neighbourhood. This design provides appropriately for
the amenity of occupants of the development without giving rise to unreasonable impacts
on surrounding development or the built environment.

o The proposed development is consistent with the objectives of the development standard
and the objectives for development of the zone would be in the public interest.

The applicant’s written rationale adequately demonstrates compliance with the development
standard is unreasonable in the circumstances of the case, and that there are sufficient
environmental planning grounds to justify contravening the development standard.

It is considered the development is in the public interest because it is consistent with the

relevant objectives of the R1 zone, in accordance with Clause 4.6(4)(a)(ii) of the Leichhardt
Local Environment Plan 2013;
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To provide for the housing needs of the community.
To provide for a variety of housing types and densities.
To improve opportunities to work from home.

To provide housing that is compatible with the character, style, orientation and pattern
of surrounding buildings, streetscapes, works and landscaped areas.

To provide landscaped areas for the use and enjoyment of existing and future
residents.

To protect and enhance the amenity of existing and future residents and the
neighbourhood.

for the following reasons:

The application proposes alterations and additions to the existing dwelling house
providing for the housing needs of the community.

The alterations and additions provide for the retention of the single dwelling house.
The additions would provide opportunities to work from home.

The additions as shown in the amended plans the subject of this report would be
compatible with the character, style, orientation and pattern of surrounding buildings,
streetscapes including the proposed landscaped area within the site.

The existing central rear courtyard is retained. This area is of a size and dimensions
that are suitable for substantial tree planting and use of the residents. The proposed
covered deck provides weather protection and facilitates the all-weather use and
enjoyment of this private open space.

The central landscaped private open space area will protect and enhance the amenity
of existing and future residents and will not compromise the amenity of adjoining
properties.

It is considered the development is in the public interest because it is consistent with the
objectives of the Site Coverage development standard, listed as follows, in accordance with
Clause 4.6(4)(a)(ii) of the Leichhardt Local Environment Plan 2013,

to provide landscaped areas that are suitable for substantial tree planting and for the
use and enjoyment of residents,

to maintain and encourage a landscaped corridor between adjoining properties,

to ensure that development promotes the desired future character of the
neighbourhood,

to encourage ecologically sustainable development by maximising the retention and
absorption of surface drainage water on site and by minimising obstruction to the
underground flow of water,

to control site density,

to limit building footprints to ensure that adequate provision is made for landscaped
areas and private open space.
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for the following reasons:

o The existing centrally located private open space courtyard area is retained with the
size and dimension of this space suitable for substantial tree planting and for the use
and enjoyment of residents with the adjacent covered deck facilitating all-weather use
of this courtyard.

e The existing landscaped corridor between the subject site and adjoining development
to the north is maintained.

e The proposal is consistent with the distinctive neighbourhood controls.

e The proposed works include the provision of rainwater tanks which will increase the
retention of stormwater on the site. The provision of a single large deep soil landscaped
area maximises the potential for retention and absorption of stormwater and as the
proposal involves minimal excavation, it minimises obstruction to underground water
flow.

e The application proposes an FSR substantially less than the permitted maximum and
the proposal would generally maintain the existing building footprint.

e The existing centrally located courtyard area is retained with the size and dimension
of this space suitable for substantial tree planting and for the use of the residents. The
adjacent covered deck area provides weather protection and facilitates all-weather use
of the courtyard.

The concurrence of the Planning Secretary may be assumed for matters dealt with by the
Local Planning Panel.

The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of
Clause 4.6(3)(b) of the Leichhardt Local Environment Plan 2013. For the reasons outlined
above, there are sufficient planning grounds to justify the departure from Site Coverage
development standard and it is recommended the Clause 4.6 exception be granted.

5(b) Draft Environmental Planning Instruments

The application has been assessed against the relevant Draft Environmental Planning
Instruments listed below:

Draft Environmental Planning Instruments Compliance

Draft State Environmental Planning Policy (Environment) 2018 Yes

Draft State Environmental Planning Policy (Remediation of Land) | Yes
2018
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5(c) Inner West Local Environmental Plan 2022 (IWLEP 2022)

The Inner West Local Environment Plan 2022 (IWLEP) was gazetted on the 12" of August
2022. As per Section 1.8A — Savings provisions, of this plan, as the subject development
application was made before the commencement of this Plan, the application is to be
determined as if the IWLEP 2022 had not commenced.

Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 requires
consideration of any Environmental Planning Instrument (EPI), and (1)(a)(ii) also requires
consideration of any EPI that has been subject to public consultation. The subject application
was lodged on 30 December 2021, at this date, the IWLEP was a draft EPI, which had been
publicly exhibited and was considered imminent and certain.

The development is considered acceptable having regard to the provisions of the IWLEP 2022.

5(d) Development Control Plans

The application has been assessed and the following provides a summary of the relevant
provisions of Leichhardt Development Control Plan 2013.

LDCP2013 Compliance
Part A: Introductions

Section 3 — Notification of Applications Yes

Part B: Connections

B1.1 Connections — Objectives Yes

B2.1 Planning for Active Living Yes

B3.1 Social Impact Assessment n/a

B3.2 Events and Activities in the Public Domain (Special | n/a

Events)

Part C

C1.0 General Provisions Yes

C1.1 Site and Context Analysis Yes

C1.2 Demolition Yes

C1.3 Alterations and additions Yes

C1.4 Heritage Conservation Areas and Heritage Iltems Yes — see discussion
C1.5 Corner Sites n/a

C1.6 Subdivision n/a

C1.7 Site Facilities Yes

C1.8 Contamination n/a

C1.9 Safety by Design Yes

C1.10 Equity of Access and Mobility Yes

C1.11 Parking Yes

C1.12 Landscaping Yes

C1.13 Open Space Design Within the Public Domain n/a

C1.14 Tree Management Yes — see discussion
C1.15 Signs and Outdoor Advertising n/a

C1.16 Structures in or over the Public Domain: Balconies, | n/a
Verandahs and Awnings
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C1.17 Minor Architectural Details n/a
C1.18 Laneways n/a
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes | n/a
and Rock Walls
C1.20 Foreshore Land n/a
C1.21 Green Roofs and Green Living Walls n/a
Part C: Place — Section 2 Urban Character
C2.2.2.4 The Valley Balmain Distinctive Neighbourhood Yes
Part C: Place — Section 3 — Residential Provisions
C3.1 Residential General Provisions Yes
C3.2 Site Layout and Building Design No — see discussion
C3.3 Elevation and Materials Yes
C3.4 Dormer Windows n/a
C3.5 Front Gardens and Dwelling Entries Yes
C3.6 Fences Yes
C3.7 Environmental Performance Yes
C3.8 Private Open Space Yes
C3.9 Solar Access Yes
C3.10 Views Yes

C3.11 Visual Privacy

No — see discussion

C3.12 Acoustic Privacy

No — see discussion

C3.13 Conversion of Existing Non-Residential Buildings n/a
C3.14 Adaptable Housing n/a
Part D: Energy

Section 1 — Energy Management Yes
Section 2 — Resource Recovery and Waste Management

D2.1 General Requirements Yes
D2.2 Demolition and Construction of All Development Yes
D2.3 Residential Development Yes
D2.4 Non-Residential Development n/a
D2.5 Mixed Use Development n/a
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Part E: Water

Section 1 — Sustainable Water and Risk Management

E1.1 Approvals Process and Reports Required with | Yes
Development Applications

E1.1.1 Water Management Statement Yes
E1.1.2 Integrated Water Cycle Plan n/a
E1.1.3 Stormwater Drainage Concept Plan No — see discussion
E1.1.4 Flood Risk Management Report n/a
E1.1.5 Foreshore Risk Management Report n/a
E1.2 Water Management Yes
E1.2.1 Water Conservation Yes
E1.2.2 Managing Stormwater within the Site Yes
E1.2.3 On-Site Detention of Stormwater Yes
E1.2.4 Stormwater Treatment n/a
E1.2.5 Water Disposal Yes
E1.2.6 Building in the vicinity of a Public Drainage System n/a
E1.2.7 Wastewater Management Yes
E1.3 Hazard Management n/a
E1.3.1 Flood Risk Management n/a
E1.3.2 Foreshore Risk Management n/a
Part F: Food n/a
Part G: Site Specific Controls n/a

The following provides discussion of the relevant issues:
C1.4 Heritage Conservation Areas and Heritage ltems

The originally lodged plans (version. A) included an upper level addition which extended from
the rear wall alignment of the existing dwelling to a point 1.6m from the existing front roof
gablet. This proposal was considered unacceptable on heritage design grounds due to the
significant degree of change to the original form of the dwelling in the streetscape. Amended
plans were requested.

In response amended plans (version. B) were submitted which increased the setback of the
upper level addition to a point 4.8m from the original front roof gablet. However, these plans
did not adequately address the heritage issues previously identified and the rear upper level
additions remaining substantial. Subsequently, a further reduction in the overall scale of the
proposal and alteration to the detailing and palette of materials was requested.

The revised proposal includes metal screening battens over windows to the rear addition. The
fagade of the addition that is visible in the streetscape should be designed to contribute to the
streetscape and not be screened. The adjacent residence utilises traditional external venetian
blinds which are more appropriate within the HCA on the Balmain peninsular.

Further revised plans were submitted (version. C), which are the subject of this report. These
drawings replanned the upper level of the addition so as to further reduce bulk and introduced
an internal lift. In this regard, the current plans increase the setback of the upper level addition
to a point 7.7m from the original front roof gablet. This represents a significant overall reduction
in forward projection of the upper level additions compared to the original proposal by 6.1m.

The current revised proposal (version. C) has addressed the issues raised in the previous
Heritage comments on the proposal. The first floor addition has been reduced in scale so that
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the existing chimney is retained in its current configuration rather than incorporated into the
proposed addition. The reduction in scale of the upper level also reduces the impact of the
proposal on the streetscape. The palette of materials is now acceptable and the horizontal
external blinds are more in keeping with the conservation area.

The current amended proposal is satisfactory on heritage grounds.

C1.14 Tree Management

There are no prescribed trees located on the site or on adjacent sites that are likely to be
significantly impacted by the proposed development. Conditions are included in the
recommendation requiring any minor pruning of any overhanging branches of the Jacaranda
tree in 19 Bar Street to be minimised and also requiring the planting of a canopy tree within
the subject site.

C3.2 Site Layout and Building Design

The proposed additions comply with the 3.6m Building Envelope control.

The proposal complies with Building Location Zone control. In this regard, the existing
dwelling extends to the rear boundary, as will the proposed ground level additions.
Consequently, the proposal would comply with BLZ established by the existing dwelling. At
first floor level, the proposal represents the only upper level in this section of the street, as the
two properties to the south of the site are single storey dwellings. The property next to the
south is a non-residential building converted to mixed use which extends to the rear boundary
of that site, being more than 10m to the east of the rear boundary of the subject site. In this
respect the subject site is unique, as such the upper level location establishes the BLZ in this
location.

The proposal results in a breach of the Side Setback controls by 1.25m to the northern side
boundary and by 1.0m to the southern side boundary. In this regard, the breaches have been
considered with regard to whether the proposal has been designed so as to minimise bulk and
associated impacts to neighbouring properties.

The breach to the northern side boundary would not result in any overshadowing impacts to
29 Jacques Street. Only upper level bedroom windows would directly face the rear yard of
that dwelling, which is considered satisfactory.

The extent of the upper level addition breaching the setback control to the southern side
boundary with 19 Barr Street has been significantly reduced by the current plans which
reduced the forward extent of the upper level by 7.7m to that originally proposed. The upper
level of the proposal includes raked ceilings with pitching points of 2.1m to the southern side,
thereby minimising the overall height of the additions and consequent bulk and overshadowing
impacts to 19 Barr Street. In this respect, the north-facing openings in 19 Barr Street are
currently overshadowed at the mid-winter assessment times. The significant reduction in
forward extent of the addition in the current plans can be expected to significantly reduce
shadow impacts to that property at other times of the year to that of the originally proposed
design.

It is considered that the bulk and extent of the proposal arising from the side setback breach

has been reduced such as to minimise impacts to neighbouring properties and is considered
satisfactory.
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C3.9 Solar Access

The subject site and adjoining southern lots are generally aligned east-west. In particular,
controls C12 and C18 apply as follows:

C12 - Where the surrounding allotments are orientated east/west, main living room glazing
must maintain a minimum of two hours solar access between gam and 3pm during the winter
solstice.

C18 - Where surrounding dwellings have east/west facing private open space, ensure solar
access is retained for two and a half hours between gam and 3pm to 50% of the total area
(adjacent to living room) during the winter solstice.

Shadow diagrams provided for the initially amended drawings (ver. B) demonstrated that the
proposal complies with control C12 as all windows in the northern elevation of 19 Barr Street
are currently in shadow at the assessment times. However, the current amended plans would
involve a reduction in extent of shadow impact of 2.9m in westward extent as a result of the
further reduction in forward length of the upper level addition.

Shadow diagrams provided for the initially amended drawings (ver. B) demonstrated that the
proposal complies with control C18 as the rear yard of 19 Barr Street is currently in full shadow
at the assessment times. It is noted that the current amended plans would likely involve a
reduction in assessed shadow impact at 3pm as a result of the 2.9m reduction in westward
extent of the upper level addition.

C3.11 Visual Privacy & C3.12 Acoustic Privacy

The amended plans the subject of this report incorporate two additional windows in the ground
floor southern side boundary wall that were not proposed in the originally lodged plans. It is
noted that these two additionally proposed windows are located serving a storage room and
the dining room. In this regard, it is noted that the additional window serving a storeroom is
not required for such a space within the dwelling and should be deleted. Further, the proposed
additional window serving the dining room is located directly opposite existing windows in the
northern side wall of the submitter's dwelling thereby increasing potential for visual and
acoustic impacts to that property. The proposed dining room is served by extensive north and
west facing glazing and also a new window in the southern side boundary wall which is offset
from windows in the northern wall of 19 Barr Street, the additional window which is directly
opposite an opening in 19 Barr Street would contribute to amenity impacts to that property and
is not required. Consequently, a condition is included in the recommendation requiring the
deletion of the two eastern-most windows in the ground floor southern side boundary wall.

The proposed upper level windows serve an ensuite and are offset by a minimum 38° to the

rear yard of 19 Barr Street. Therefore, it is unlikely that significant overlooking impacts to that
yard would result.
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E1.1.3 Stormwater Drainage Concept Plan

The proposal does not make provision for a stormwater drainage concept plan including on-
site detention/ on-site retention as required by the DCP. Consequently, a condition should be
placed on any consent requiring the provision of an amended Stormwater Drainage Plan
including a design complying with the DCP and incorporating OSD/OSR.

5(e)  The Likely Impacts

The assessment of the Development Application demonstrates that, subject to the
recommended conditions, the proposal will have minimal impact in the locality.

5(f) The suitability of the site for the development

Provided that any adverse effects on adjoining properties are minimised, this site is considered
suitable to accommodate the proposed development, and this has been demonstrated in the
assessment of the application.

5(g) Any submissions

The application was notified in accordance with the Community Engagement Framework for
a period of 14 days to surrounding properties. One (1) submission was received in response
to the initial notification. The plans the subject of this report were not required to be renotified
in accordance with Council’s Engagement Framework.

The following issues raised in submissions have been discussed in this report:
- Overshadowing to No.19 Barr Street.
- Bulk will adversely impact breezes and air circulation.
- The upper level windows will cause a loss of privacy to rear yard of 19 Barr Street.
- Building bulk would overwhelm and visibility of the additions should be reduced.
- The pruning of existing branches of a jacaranda tree located in the southern rear corner
of No.19 Barr Street should be minimised as a result of the proposal.

In addition to the above issues, the submissions raised the following concerns which are
discussed under the respective headings below:

Issue: The proposal would result in financial loss due to its impacts.

Comment: The upper level bulk of the proposed additions has been significantly reduced in
the amended plans the subject of this report thereby minimising amenity impacts to the
submitter’s property. Notwithstanding financial matters are not a consideration of the EP and
A Act 1979.

5(h)  The Public Interest

The public interest is best served by the consistent application of the requirements of the
relevant Environmental Planning Instruments, and by Council ensuring that any adverse
effects on the surrounding area and the environment are appropriately managed.

The proposal is not contrary to the public interest.
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6 Referrals

6(a) Internal

The application was referred to the following internal sections/officers and issues raised in
those referrals have been discussed in section 5 above.

- Development Engineer
- Heritage Officer
- Urban Forest officer

7. Section 7.11 Contributions/7.12 Levy

Section 7.12 levies are payable for the proposal.

The carrying out of the development would result in an increased demand for public amenities
and public services within the area. A contribution of $8,572.85 would be required for the
development under the Former Leichhardt Local Government Area Section 7.12 Development
Contributions Plan 2020. A condition requiring that contribution to be paid is included in the
recommendation.

8. Conclusion

The proposal generally complies with the aims, objectives and design parameters contained
in Leichhardt Local Environmental Plan 2013 Leichhardt Development Control Plan 2013.

The development will not result in any significant impacts on the amenity of the adjoining
premises/properties and the streetscape and is considered to be in the public interest.

The application is considered suitable for approval subject to the imposition of appropriate
conditions.

9. Recommendation

A. The applicant has made a written requests pursuant to Clause 4.6 of the Leichhardt
Local Environmental Plan 2013. After considering the requests, and assuming the
concurrence of the Secretary has been given, the Panel is satisfied that compliance
with the Landscape Area and Site Coverage standards is unnecessary in the
circumstance of the case and that there are sufficient environmental grounds to support
the variations. The proposed development will be in the public interest because the
exceedances are not inconsistent with the objectives of the standards and of the zone
in which the development is to be carried out.

B. That the Inner West Local Planning Panel exercising the functions of the Council as
the consent authority, pursuant to s4.16 of the Environmental Planning and
Assessment Act 1979, grant consent to Development Application No. DA/2021/1354
for alterations and additions to an existing house including new first floor addition, new
garage and landscaping works at 21 Barr Street, Balmain subject to the conditions
listed in Attachment A.

PAGE 368



Inner West Local Planning Panel

ITEM 6

Attachment A — Recommended conditions of consent

CONDITIONS OF CONSENT

DOCUMENTS RELATED TO THE CONSENT

1. Documents related to the consant

The developrment must be carried out in accordance with plans and documents listed below:

Plan, Flan Name Date Issued | Prepared by

Revision and

Issue No.

- Flans Tite Page 2612022 Lombarde Design Studio

051G Graund Floor Demaltion | 282022 Lombarda Design Studio
Plan

Q32 Rool Demelition Plan 252022 Lombardo Design Studs

10oc Site Plan HE2022 Lombardo Dasign Studio

1mc Ground Floor Plan 25,2022 Lombarmdo Design Studio

102/C First Floor Plan 262022 Lombarda Design Studie

103iC Roof Plan 2182022 Lombarde Design Studio

104/C Landscape Plan 2|2022 Lombarde Design Studie

2mic Building Elevations 206/2022 Lombardo Design Studio

20210 Building Elevations 2'8/2022 Lombarde Dasign Studio

oo Building Sections 2i8/2022 Lombarde Design Studio

anzic Building Sections 262022 Lombardo Dasign Studio

anac Building Sections 2572022 Lombardo Design Studio
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M-01/C Materials 2182022 Lombarda Design Studie

D14A Stormwater Specification | 10/82021 Portes Civil & Structural
& Detalls Engineers

DA Stommwatar Site Layout 1082021 Portes Civil & Structural
Plan Enginears

DaE/A, Stormwater Management | 10482021 Portas Civil & Structural
Plan Engineers

DA Storrwater Management | 102021 Portas Civil & Structural
Plan Enginears

EVA Sodiment & Erosion 10/8/2021 Portes Civil & Structural
Cantrol Plan Engineers

AAZ1TSE BASIX Certilicate 89202 Lombarde Design Stude

Az amended by the conditions of congent,

DESIGN CHANGE

2. Design Change

Priar to the ssue of a Construction Cerificate, the Certifying Authority must be provided with
amendad plans demanstrating the fallowing:

a. Thatl the twe eastern-mest windows in the ground Noer southem side boundary wall
senving the dining room and starage room shall be deleted,

FEES
3. Securily Deposil - Custom

Prior to the commencement of demolition works or prior to the ssue of a Canstruction
Certificaite, the Certifying Authority must be provided with written evidence that a sacurity
deposit and inspection fee has been paid o Council to cover the cost of making good any
darmage caused lo any Councl property or the physical enviranment as a consequenca of
carrying oul the works and as surety for the proper completion of any road, footpath and
drainage works reguired by this consent.
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Security Deposit: Mir $2.254.00

Inspection Fee: 524150

Payment will be accepted in the form of cash, bank cheque, EFTPOS/credd card (o a
maximum of $10,000) or bank guarantes . Bank Guarantees must not have an expiry date,

Tha inspection lee is required for the Council to determine the condition of the adjacent read
reserve and footpath prior to and on completion of the works belng carred out

Should any of Coundil's property andior the physical environment sustain darmage during the
acourse of the derclition or construction works, or if the works put Council's assets or the
ervironmeant at risk, or if any road, footpath or drainage warks required by this consant are not
completed satisfactonly, Council may camy out any works necessary to repair the damage,
ramave the risk or complate the works. Council may utilise part or all of the security deposit to
estore any damages, and Council may recovar, in any courl of compatent jurisdiction, any
costs ta Councll for such restarations

A regquest Tor raleass of the securily may be made Lo the Coundl after all construction work
has been completed and a final Gesupation Certificate ssued

The amount nominated is only current for the fingncial year in which the initial consent was
issuad and is revised each financial year. The amount payable must be consistant with
Council's Faas and Charges in force at the date of payment

4. Section 7.12 (formerly section 944) Development Contribution Payments

Frior to the issue of a Construction Certificate, written evidence must be provided to the
Certifying Authority that 8 monetary contribution to the Inner West Council has been pald,
towards the provision of infrastructure, required to address increased demand far local
senvices generated by additiona! development within the Local Govemment Area (LGA) This
condition s imposad in accordance with Seclion 7.12 of the Emvronmental Panming and
Aszsessment Act 1979 and in accordance with Former Leichhard! Local Govemment Ares
Section 7.12 Development Contributions Plan 2020,

MNote: Copies of these contribution plans can be inspected at any of the Inner West Council
Servica Centres or viewed online at hitps/fwwwiinnanvast.nsw.gov auldeveloplglanning:
contralsizaction-S4-cantributions

Payment amount®:
$85TZ.85
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*Indexing of the Section ¥.12 contribution pavment:

The contnbution amount to be paid to the Council s to be adjusted-at the time of the actual
payment in accordance with the provisions of tha relevant contributions plan. In this regard,
you ararecommeanded to make contact with Inner West Coundl prior fo arranging your
payment method to confirm the correct current payment amount (at the expacted time of

payment).
Pavment mathads

The required contribution must be paid either by BFAY (fo a maximum of $500,000),
unendorsed bank cheque (from an Australian Bank only); EFTPOS (Debit only); credit
card (Note: A 1% credif card fransaction fee applies fo all credif card transactions; cash
{to a maximum of $70,000). It should be nated that persanal cheques or bank guarantees
cannot be accepted for the payment of these contributions. Prior to payment contact
Coungil's Planning Team lo review charges to current indexed quarter, please allow a
minimum of 2 business days for the invoice to be issued before payment can be
accepted.

5. Long Service Levy

Prior to the issue of 3 Construction Certificate, written evidence must be provided to tha
Certifying Authorily that the long service levy in accordance with Section 34 of the Bufiding
and Construction (ndlistry Long Service Payments Aet 7986 has bean pald at the praseribed

rate of 0.35% of the total cost of the work to 2ither the Long Service Payments Carporation or
Council for any work cosling $25,000 or more,

GENERAL CONDITIONS
6. Boundary Alignment Leveils

Adignment levels Tor the site at all padestrian and vehicular access locations must match the
awisting back of footpath levels at the boundary

7. Tree Protection
Mo trees on public properly (footpaths, rmads, reserves elc.) are to be removed or damaged

during works unless specifically approved in this consant or marked on the approved plans for
removal,
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Frascribed froes protected by Council's Managemant Controls on the subject property andior
any vegetation on surrounding properties must not be damaged or removed during works
unless specific approval has been provided under this consent

Ay public trea within five (5) matres of the development muest be pratectad in accordanca with
Council's Development Fact Sheet—Trees on Development Sifes

Mo activities, storags or disposal of matsnals taking place beneath the canapy of any liee
{ingluding trees on neighbouring sites) protected under Council's Tree Management Controls
at any time.

8. Waste Management Plan

Frior to the commencament of any works (ncluding any demolition works), the Cartifying
Autharity Is required to be provided with & Regyeling and Waste Management Plan (RWMP
in gccordance with the refevant Development Control Plan.

9. Erosion and Sediment Control

Frior to the issue of @ commencement of any works (including any demolition waorks), the
Cerifying Authority must be provided with an erosion and sediment control plan and
specification, Sediment contral deviees must be Installed and maintained in praper warking
arder to prevent sediment discharge from the construction site.

10. Works Outside the Property Boundary

This development consent does not authorse works outside the property boundaries on
adjoining lands.

PRIOR TO ANY DEMOLITION

11. Hoardings

The person acting on this consent must ensure the site is secured with temporary fencing prior
to any works cammencing.

[Fthe work invalves the erection or demolition of & bullding and is likely to cause pedestrian or
vehicular traffic on public reads or Council contralled lands to be abstructed or rendered
inconvenient, or building involves the enclosure of public property, 2 hoarding or fence must
be erected between the work site and the public proparty. Anawning isto be erected, sufficient
to prevent any substance from, or in connaction with, the werk falling onte public property.
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Separate approval is required from the Council under the Roads et 1993 to erect a hoarding
af temporary fence or avwning on pubfic proparty,

12. Dilapidation Report

Prior to any works commencing (including demalition), the Certifying Authority and owners of
identified proparties, must be provided with a colour copy of a diapidation report prepared by
8 suitably qualified parson. The report 15 required to include calour photographs of all the
adjnining properties to the Certifying Autharity’s satisfaction. In the event that the consant of
the adjpining proparty owner cannaot be obtained to undertake the report, coples of the letters
that have been sent via registered mai and any responses received must be forvarded to tha
Certifying Authority before work commences.

13. Advising Neighbours Prior to Excavation

At least ¥ days before excavating below the level of the base of the foatings of a bullding on
an adieining allotment of land, give nolice of intention o do so lo the owner of the adjeining
allatment of land and furnish particulars of the excavation to the owner of the bullding being
arected or demalished

14. Construction Fencing
Prior to the commencement of any works (including demelition), the ste must be anclosed

with suitable fencing to prohibit unauthorised access. The fencing must be erected as a bamier
betwean the publie place and any nelghbauring property

ERIOR TO CONSTRUCTION CERTIFICATE
15. Dilapidation Report — Pre-Development — Minor

Priar to the issue of 8 Construction Certificate or any demoiition, the Centifying Authority must
e provided with a dilapidation report including colour photes showing the existing condition
of the feotpath and readway adjacant to the sita,

16, Stormwater Drainage System = Minor Developments (Q5D is required)

Prior to the issue of a Construction Cerdificate, the Certifying Authority must be provided with
stormwater drainage design plans ncorparating on site stormwater detention andlor on site
retantion’ re-use facilities (OSR/OS0), carlified by a suitably guahfied Civil Engineer that the
design of the site drainage system complias with the following spacific requirements:
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a. The stormmveater drainage concept plan on Drawing No. O3 prepared by PORTES Civil
and Structural Engineers and dated 10 September 2021, must be amended to comply
with the fallawing;

b Stormwatar runoff fram all roof areas within the property being collected ina systam of
guttars, pits and pipaline snd be discharged, together with overflow pipefines fromany
ralnwater tank(s), by gravity to the kerb and gutter of a public readidirectly to Councll's
pipad drainage system via the OSD/OSA tanks as necassarny;

& Comply with Council's Starmvater Drainage Code, Austrafian Rainfall and Runeff
(AR, Australian Standard AS3500.3-2018 "Stormwaler Drainage’ and Council's
DCP;

d. Charged or pump-out stormwater drainage systems are not permitted including for
roof drainage;

a. The design plans must detail the existing and propesed site drainage layout, size,
clage and grade of pipelines, pit types, reof gutter and downpipe sizes,

f  The plans, Including stpporting caloulations, must demonstrate that the past
development Hlows for the 100 year AR| storm are restricted to the pre development
flows far the 5 year AR| storm avent in sccordance with Section E1.2.3(C2 and C3)
of Council's DCP2013 and the maximum aliowable discharge to Council's streel
gutter limited to 15 litres/second (100vear ARI)!

g. 050 may be reduced or replaced by on site retention (O5R) far rainvwater reusz in
accordance with the relevant DCP that applies to the land, Where Lhis is pursued, the
proposod on-site retention (OSR) tanks must be connected to & pump system far
internal reuse for laundry purposes, the flushing of all toilets and for outdoor usage
such as irigation. Surface water must nof be drained to rainwater tanks whera the
collected water 15 o be used to supply water mside the dwelling, such as for toilet
flushing or laundry usa;

k. Pipe and channal dralnage systems including gutters must be dezignad to canvey
the ane hundred (100) year Average Recurmance Intarval (ARI) flows from the
acontributing catchment to the OSDI0CSR anks;

i Wihers g combined OSD/OSR s proposed, all reol water must be connecled Lo the
storage fank. The overflow from the OSDIOSR can be connedted by gravity to the
kerb and gutter of a public road.

j.  Detalls of the 100-year AR| overflow route in case of fallure\blockage of the drainage
system must bo provided;

k. Drainage pipes must be laid at a minimum grade of 19%. All pipe diameter and invert
fevels and finished surface ground levels must be shown on the drainage plans;

I The depth of the underground OS0DIOSR must comply with the confined space
raquirements;

m. The existing overland flow path bebween the rear of the dweliing and tha Bar
Straet frontage must be ratained unobstructed. The rear courtyard must ba graded so
that bypass fiows fram the site drainage system are directed to the avarland flow
path;
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W

A minimum 150mm step up shall be provided bebween all external finished surfaces
and adjacent intermal floor areas,;

The design must make pravision for the natural flow of stormwater runoff from
uphillilupstream properties/ands;

Cetails of extarnal catchments currently draining to the site must be included on the
plans. Existing natural overand flows from external catchments may not be blocked
or diverted, but must be captured and catered for within the proposed site drainage
systam, Wihera nacessary an inter-allatmeant drainage system must be incorporated
inte the design,

Mo nuisance ar consentration of flows to other propertias:

The stormwater systern must not be infiuenced by backwater effects or hydraulically
contralled by the receiving system:

Plans must specify that any components of the axisting systam to be retained must
be cedified during construction 1o be in good condition and of adequate capacity to
cotvey the additional runoff generated by the development and be replaced ar
upgraded if required;

An inspection opening or stormwster pit must be instafled inside the proparty,
adjacant to the boundary, for all stormwatar cullats;

Only & single palnt of discharge i3 parmittad to the kerb and gutter, per frontage of
the site;

Mew pipelings within the foetpath area that are to discharge to Lhe karb and gultsr
must ba hot dipped galvanised steel hollow section with & minimuem wall thickness of
4.0 mm and a maxirmum section height and width of 100 mm or sewer grade uPVG
plpe with a rmaximurm diameater of 100 mm;

All stormvater outlets through sandstone kerbs must be carefully core drilled in
accordance with Council standard drawings;

Al redundant pipelines within footpath ares must be removed and footpath’karh
ralnstated;

Mo impact to straet trea(s)

17.Changes to Levels

Prior to the issue of o Construction Certificate, the Cerifying Authority must be provided
with amended plans incorparating the fallowing amendmenrits:

a.

A 120 mm step up must be providod bebwean the finished suface lavel of the extamal
araa and the finishad floar leval of the Internal rooms

18. Amended Architectural Plans to Reflect Access and Parking Requirements

Prior to the issue of a Construction Cerlilicate, the Cerlifying Authornty must be provided with
plans certified by & suitably qualified Clvil Engineer demonstrating that the design of the
vehicukar access and off-street parking faciliies must comply with Australian Standard
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AGBINZS28490 1-2004 Parking Facilities — Off-Street Car Parking and the following specific
requirements:

a. The flaorfinished levels within the property must be adjusted to ensure that the levels
at the boundary comply with the Alignment Levels issued with this consent; <OR=

b. The garage slab or driveway must rise within the proparty to be 170mm above the
adjacant read gutter level and higher than the straet kerb and footpath across the full
width of the vehicle crossing. The longhudinal profite acress the vadth of the vehicle
grossing must comply with the Ground Clearance requirernents of AS/NZS 2890, 1-
2004,

. A minimum of 2200mm headroom must be provided throughout the access and
parking facilities. Note that the headroom must be measured at the lowest projection
frarm the ceiling, such as lighting fedures, and to open garage doors;

d. Longitudinal sactions slong each outer edge of the accass and parking facilities.,
enctanding to the centrofine of the road camagevay must be provided, demanstrating
compliance with the abave requirameants;

e, The garage/carport'parking space must have mmnmmum clear mtemat dimensions of
&000 mm x 3000 mm (length © width). The dimensions must be excluzive of
obstructions such as walls, doors and columns, excapl whera they do not encroach
inside the design anvelape specified in Saction 5§ 2 of AS/INZS 2830 1-2004;

f. Entering of vehicle infe the garage must be by reversing and exiting in a forward
direction would,

g. A plan of the proposed access and adjacent lanaway, drawn st 2 1:100 scale,
demonstrating that vehicle manoeuyrability for entry and exit to the parking space
cormplies with swept paths from ASNZS 2890.1:2004. The plan must inchude any
sxisting on-street parking spaces;

h. The maximum gradients within the parking medule must not exceed 1 in 20 (5%},
measured paralial to the angle of parking and 1 In 16 (6 25%), measured In any othar
diraction In accordance with the requirermeants of Sectlon 2 4 6 of AGNIZS 2880.1-
2004,

i.  The extemal form and heighl of Ihe approved structures must not be allered from the
approved plans; and

Ne changes to the extemnal form or appearance of the development contrary to the approved
plans must occur except as identified by this condition. Any changes to such must be subject
to saparate spproval.

18. Structural Certificate for retained elements of the building

Priar to the jssue of 8 Construction Certificate, the Cerifying Authority i required to be
provided with & Structural Cartificate prepared by a practising structural engineer, cartifying
the structural adequacy of the property and its ability to withstand the proposed additional, or
aftered structural loads during sll stages of construction, The cartificate must also Include sl
details of the methodology to be employed in construction phases to achieve the above
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reguiremants without result in demolition of zlemaents marked on the approved plans for
ratention,

20, Sydney Water — Tap In

Prior to the issus of a Construction Cerificate, the Cerifying Authorty is required to ensure
approval has besn granted through Sydney Watar's onfing Tap In' program to delsrming
whether the devaloprment will affect Sydney Water's sevier and watar mains, stormwvater
drains andior sasements, and if further requiremeants neead to be meat,

Note: Flease refer fo the web site hffp v sydneviwater com.awdapindndex him for detaits
on the process or telephone 13 20 82

DURING DEMOLITION AND CONSTRUCTION

21. Tree Protection

To piotect the fellpwang Lree, trunk protection must be installed prior bo any works commencing
in accordance with the approved Tree Protection Flan andfor with Councll's Develapment Fact
Sheat—Traes an Development Sifes:

'_Tree No. _gptanicaif_'c_umman_I"'_Jalp&}_'l_._chtinn___ -
- Cupaniopsis anacardioides ( Tuckerog) | street tree

22. Construction Hours — Class 1 and 10

Unless othenvize approved by Council, excavation, demoliion, construction or subdivision
weorkk are only permitted between the hours of 7,00am to 5.00pm, Mondays to Saturdays
(inclusive) with no works permitted on, Sundays or Public Holidays

23. Survey Prior to Footings

Upon excavalion of the footings and before the pouring of the concreta, the Cerifying Authority
must be provided with a cerificate of survey from a registered land surveyor to verify that the
structure will nat encroach aver the allatrmeant boundaries

24, Tree Protection

During excavation, demalition or construction wark, damage to any overhanging branches of
the tree located in the rear vard of 19 Barr Street shall be minimised

10
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PRIOR TO OCCUPATION CERTIFICATE

25_No Encroachments

Prior to the issue of an Occupation Cerificate, the Principal Cerifier must ensure that any
ancroachments on to Council road or footpath resulting from the building works have been
remaved, including opening doors, gates and garage doors with the exception of any avwnings
or balconies approved by Counci,

26, Protect Sandstone Kerb

Prior to the issue of an Cccupation Certificate, the Principal Cerifier must ensure that
any stone kerb, damaged as a consequance of the work that is the subject of this developrment
cansent, has bean replaced

27. Waorks as Executed — Site Stormwater Drainacge Systam

Prigr to the 1ssue of an Oocupation Certificate, the Poncipal Cartifier must be provided with
Certification by a suitably qualified Civll Enginear who holds current Chartered Enginear
qualifications with the Institution of Enginesrs Australia (CPEng) or current Reglistered
Professienal Engineer qualifications wath Protessionals Australiz (RPEng) that;

a  The starmvater dralnage system has been constructed in acoordance with the
approved deslgn and relevant Australian Standards; and

b. Woarkz-zz-executed plans of the stormwater drainage system cardified by a Registared
Surveyar, to venfy thal lhe diainage syslem has baen conslructed, OSDIOSRK systern
pommissioned and stormwster qualty improvement devica(s) and any pump(s)
installed in accordance with the approved design and relevant Australian Standards
have baen submittad to Council. The works-as-exacuted plan(s) must show the as built
dotafis in companson to thoss shown on the drainege plans approved with the
Construction Certificate. All relevant levols and details indicated must be marked in red
a1 a copy of the Princlpal Cenifier starmped Construction Certificate plans

28. Operation and Management Plan
Frier to the issue of an Occupation Cerfificate, the Principal Certifier must be prowvided with an
Oparation and Management Plan has bean prepared and implemented for the on-stte

detention andior on-site retention/re-use facilities and stormwater quality Improvement
devica(s) and pumpis). The Plan must set out the following at a minimum;
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a. The proposed maintenance regime, specifying that the system is to be regularly
inspectad and checked by qualified practitioners; and

b The proposad method of managemeant of the facllity, including procedures, safety
protection systems, emergency responss plan in the event of mechanical failure, atc,

28. Certification of Tree Planting

Priar to the issue of any Cooupation Certificate, the Principal Cerifier is to be provided with
evidence certified by a person helding a minimum qualification of AQF3 Cenificate of
Herticulture or Arbariculiure that:

A minimum of 1 x 45 litre size treelpalm which will attain a minimum mature height of six
(6) metres, has been plantad in a suftable location within the propery at a minimum of
1.2 metres from any boundary and 2.3 metres from a dwelling or garage wall and allowing for
future tree growth. Tho tree is fo conform to ASZ303—Tree stock for landscape use
Specles listed an the Trees Minor Works list in the Gouncll's Tree Management Contrals, fruit
frees and species recognised to have a shor life span will not be accepied as suiable.

If tha trea is found dead or dying before |t reachas dimensions whaere it is protected by
Council's Tree Mapagemeant Controls. it must be replaced in sccardance with this condition.

ON-GOING
30. Operation and Management Plan
The Cperation and Management Plan for the on-site detention andior on-site retention/re-

use approved with the Cccupation Certificate, must be implemented and kept in-a suitable
lacation on site at all times.

ADVISORY NOTES

Permits

VWihere it 15 proposed to ccoupy of carny out works on public roads or Council controlled lands,
the person acting on this consent must obtain all applicable Permits from Council in
accerdance with Secticn 68 (Approvals) of the Logal Government Act 1993 andior Section
138 of the Roads Act 1993, Permits are required for the following activities:

a. Work zane (designated parking for construction vehicies). Note that a minimam of 2
months should be allowed for the processing of a Work Zone application;

12
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& concrete pump across the roadway/footpath;

Mohile crane orany standing plant;

Skip Bins;

Scaffolding'Hoardings (fencing on public land);

Public domain works including vehicle crossing, karb & guttering, footpath,
starmwatar, etc ]

Awming or street veranda over the footpath;

Partial ar full road closura; and

i Installztion or replacement of privale stormwveater drain, ulility service or water supply.

~oapT

e

If required contact Council's Road Access team to ensure the correct Permit applications are
made for the various activities. Applications for such Permits must be submitted and
approved by Council prior to the commancemant of the works associated with such achivity.

Insurances

Army person acting on this consent or any cantractors carrying aut works on public roads or
Council contralled lands is required to take out Public Liability Insurance with a minimum cover
of twenty (200 milhon dollaes in relation o the occupation of, and approved works wathin those
lands The Policy is to note. and provide protoction for Inner West Coundll, &5 an interested
party and a copy of the Policy must be submitted to Council prior o commencement of the
works. The Policy must be valid far the entire period that the works are being undertaken on

public proparty.
Prescribed Conditions

This eansant s subjact to the prascribed conditions of consant within clause S8-08E of the
Enviranmental Flanning and Assessment Reguiations 2021,

Notification of commencement of works
At least T days before any demaolition work commences:

a. The Coundll must ba notified of the fallawing particulars:
i. the nama, addross, telaphone contact dotails and licence number of the person
responsible for carrying out the work, and
il the date the work is due to commence and tha expeacted completion date; and
b, A written notice must be placed in the letter box of each directly adjoining property
identified advising of the data the work is due to commence,
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PAGE 381



Inner West Local Planning Panel ITEM 6

Storage of Materials on public property

The placing of any materials an Council's footpath or roadway is prohibited, withaut the prior
cansent of Council

Toilet Facilities

The following facilitios must be provided on the site.

a. Toilet facilities in accordance with WarkCover NSW requirements, at a ratio of one
toilet pereveary 20 employees; and

b A garbage receptacle for food scraps and papers, with a tight fitting lid
Facilities must be located so that thay will not ceuse a nuisance

Infrastructure

The developer must Baise with the Sydney Water Corporation, Ausgnd, AGL and Telstra
conceming the provision of water and sewerage, electricity, natural gas and telephones
respectively to the proparty. Any adjustment or sugmentation of any public utility senvices
inciuding Gas, Water, Sewer, Elecincity, Street lighting and Telecommunications required as
a rasult of the development must be underaken befare occupatiaon af the site.

Othar Approvals may be neaded

Approvals undear other acts and regulations may be required to carny out the developmeant. it
Is the responsibility of praparty owners to ensure that they comply with all relevant legislation
Council takes no responsibility for informing applicants of any separate approvals required,
Failure to comply with conditions

Fallure to comply with the relevant provisions of the Environmental Flanning and Assessment
Act 1978 andfor the conditions of this consent rmay result in the serving of penalty notices or
legal actian

Other works

Works or activities othar than thoge approved by thiz Development Consant will require the

submission of a new Develapment Application or an application to madify the consent under
Section 4 55 of the Environmental Planning and Assessment Act 1978

14
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Cbtaining Relevant Certification

This develapment consant does not remove the need to obtain any other statutory consent or
approval necessary under any other Act, such as (if nacessary):

a. Application for any activity under that Act, including any erection of a hoarding;

b, Applieation for a Cohstruction Certificate under the Environmental Planning and
Assessment Act 1979,

c. Application for an Qccupation Certificate under the Envinonmental Planning and
Assassmeant Act 1978,

d. Application for a Subdivision Certificate undar the Environmental Planning amd
Assessment Act 1979 f land {including stratum) subdivision of the development site
is propasad;

a. Application for Strata Title Subdivision If strata title subdivision of the development is
proposed;

f.  Development Application for demalition if demoalition is not approved by this consent;
ar

g. Development Application for subdivision f consant for subdivision Is not grantad by
thia congent.

Disahility Discrimination Access to Premises Cods

The Dizsability Discrimination Aet 1882 (Commonvealth) and the AntDiscrimination Scf 1977
{NSW impose cbhgalions on parsons relating lo disabilily discomination, Council's
detarmination of the application does not relieve persons who have obligations under those
Acts of the necessity to comply with those Acts

National Construction Code (Building Code of Australia)

A complate assessment of the application under the provisions of the MNational Construction
Code (Bullding Code of Australia) has not been carrled out. All building warks approved by
this consent must be camed out in accordance with the requirements of the Mational
Construction Coda,

Maotification of commencemeant of works

Residential building work within the meaning of the Home Building Act 1985 must not be
carried out unless the PCA (nat baing the councll) has given the Council written notice of the
following information:

a. In the case of wark for which a principal contractor is reguired to be appointad:
i.  The name and licence number of the principal contractor; and
ii. The name of the insurer by which the work iz insured under Part 6 of that Act,

15

PAGE 383



Inner West Local Planning Panel ITEM 6

b, Inthe case of work to be done by an owner-buildar;
i.  The name of the owner-builder, and
] If the avmer-builder is requirad to hold an ewner-builder permit under that Act,
the numbear of the awner-buildar permit.

Dividing Fences Act

The person aoting on this cansent must camply with the requirements of the Dividing Fences
Act 1887 in respact to the alterations and additions to the boundary fences

Permits from Council under Other Acts

VWhere it is proposaed to occupy or carny out works on public reads or Council controlled lands,
the person =cting on this consent must obtain all applicable Pemits frem Councll in
accordance with Saction 68 (Approvals) of the Local Government Act 1993 andiar Seation
138 of the Roads Act 15983 Permits are raquired for the fallowing activities:

a. Wvork zone (designated parking for constuction vehicies), Note that a minimum of 2
manths should be allowed for the processing of a Wark Zone application;

A concrete pump acioss the roadway/footpath;

Moblle crane orany standing plant;

Skip bins;

Beaffalding/Hoardings {fencing on public land);

Public derain works including vehicls crossing, kerb & guttering, footpath,
starmmatar, atc.;

Awming of streat verandah over footpath;

Partial or full road clesure; and

i Installation or replacemant of private stormwater drain, utility service or water supply.

mReow

=

Contact Councll's Road Agcess team to ensure the correct Parmit applications are made for
the various activities. A lease fee is payable for all oceupations.

MNoise

Moise ansing from the works must be controlled in sccordznce with the requirements of the
Frotection of the Environment Operaffons Act 1997

Amenity Impacts General
The use of the premizes must not give rize to an environmental health nuizance to the
adjoining or nearby pramises and environment. There are fo be no emissions or discharges

from the premises, which will give rise to a public nuisance or result inan offence under the
Pratection of the Environment Operations Act 1997 and Regulations, The use of the premises

16
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and the operation of plant and equipment must not give rse to the transmission of a vibration
nuizance or damage other premises,

Construction of VVehicular Crossing

The vehicutar crossing andlor footpath works are reguired to be constructed by your own
contractor. You or your contractor must complete an application for Construchion of 8 Vehvcular
Croasing & Chil Works formn, lodge & bond for the works, pay the appropriate fees and provide
evidence of adequate public liability insurance, prior to commencement of warks

Lead-based Paint

Buildings built or painted prior to the 1870's may have surfaces coated with lead-basad paints.
Recent avidence indicates that lead is harmful to people at levels praviously thought safe
Children particularly have been found 1o be susceptible to lepd paisaning and cases of acute
child lead poisonings in Sydney have been attributed to home renavation activities invalving
the rermaval of lead based paints, Precaulions should therefors be taken if painted surfaces
are to be removed or sanded as part of the propasad building alterations, particularly where
children or pregrant women may be exposed, and work areas should be thoroughly cleaned
prior to occupation of the room or building.

Dial before you dig
Contact “Dial Prior to You Dig” priar to commencing any bullding activity on the site
Useful Contacts
BASEX Information 1300 650 908 weekdays 2.00pm - 5.00pm
www basid nsw.gov.au
Ceparment of Fair Trading 133220
whenw fairtrading nsw.gov.au

Enquiries relating to Cwner Buildar Permits and
Home Wamanty Insurance,

Dial Prior ta You Dig 1100
wanw dialprior toyoudig com.au

Landeom 5841 86860

17

PAGE 385



Inner West Local Planning Panel ITEM 6

To purchase copies of Volume One of “Soils and

Construction”
Leng Service Payments 131441
Cotporation
whanw Ispo.nevw.gov au
MNSW Food Autharity 1300 552 406
weaniv foodnotify nsw.gov.au
NSW Government www.new.gov.auffibro
whww diysafe nsw.govau
Information on  asbestos and safe  work
practices,
WEW Office of Environment and 131 555
Hertage ,
WAV, O MYIrONmont.nsw.gov au
Sydney Water 132092
v sydneywatar.com.au
Wasto  Sorvice - SITA 1300651 118

Enviranmental Solulicns
m.msleserﬂm.nmgw.au

Water Efficiency Labeling and wwwwaterrating.gov.au
Standards (WELS)
WarkCovar Authority of NSW 131050

wnw workeovar new.gov.au

Enguiries relating to work safety and asbesios
removal and disposal.
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Attachment B — Plans of proposed development
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Attachment C - Clause 4.6 Exception to Development Standards —
Landscaped Area

Attachment 1
0% June 2022

Updated clause 4.6 variation - Landscaped areas for residential
accommodation In Zone R1 (clause 4.3A(3)a}(il} LLEP 2013 - Landscaped
area)

Alterations and additions to an existing dwelling

2'1 Barr Sireet, Balmain

1.0 Introduction

This clause 4.6 variation hes besn prepared having regard to the Land and
Environment Court judaements in the matters of Wehbe v Piiwater

Counci! |2007] NSWLEC 827 (Wehbs) st [42] — |48], FouwrdFive Py Lid v Ashfietd
Councii 1201 8] NSWCA 248 frifial Action Piy Lidf v Wonllafhra Musicipal

Cotnell [Z01 B8] NSWLEG 118, Baron Comoration Py Limifed v Councll of the City
of Sydrey POTSINSWLEC 61, and RebelldH Neufral Bay Py Lirited v North
Syefmey Couineil [2019] NSWCA, 120,

This clause 4.6 variation reguest hag been prepared on the basis of the following
pans prepared by Lombardo Design Studio:

DRAWING LIST
DRAWING NO. | DRAWING NAME REV. ND REV, DATE
001 COVER PAGE C 02062022
002 SURVEY PLAN C 02062022
051 GROUND FLOOR DEMO PLAN T 02062022
052 ROOF PLAN DEMO H (2062022
100 SlTE FLAN G g2 062022
01 GROUND FLOOR PLAN G 00062002
102 FIRGT FLOOR PLAN G 02060022
103 ROOF PLAN C 02062022
104 LANDSGAPING PLAN T 02062022
201 SUILDING ELEVATIONS C 02062022
20 BUILDING ELEVATIONS G 02062022
A0 BUILDING SECTHING G 02 062022
J02 BUILDING SECTIONS C 020G 2022
a03 BUILOING SECTIONS c 02062022
901 F&A CALCULATIONS C 02062022
902 TRAFFIC MANAGEMENT PLAN C 02062022
903 30 VIEWS C 02062022
o04 D VEWS C 02062022
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2.0 Leichhardt Local Environmental Plan 2013 [LLEP)

21 Clause 4.3A(3)(a)(ii) = Landscaped area

Pursuant to Clause 4.34{3)(a){ii) of LLEP development consent must not be
granied fo development to which this clause applies unless the development
includes landscaped area thai comprises at least 20% of the site area.

The slaled cbjectives of this slandard are as follows:

fa) to provide landscaped areas that are suitable for substantial free planting and
for the use and anjoyment of residents,

{b) to maintain and encourage a landscaped corridor betweean adjoining
properties,

(€] toensure thal development promoles the desired future character of the
neighbourfiond,

{d) to encourage ecologically sustainable development by maximising the
retenticn and absorption of surface drainage water on site and by minimising
obsiruction to the underground flow of water,

fa) lo control site density,

(Tl to fimit building footprints to ensure that adsguale provision fs made for
landscaped areas and privale open space:

landscaped area means a part of a sife used for growing plants. grasses and
lrees, bul does not include any builifing, structure or hard paved area.

The development has a landscaped area, as defined, of 42.93m® representing
15.8% of the sile area and therafore nen-compliant with the standard by
10.85m* or 20.1%. We note that although not in accordance with the
landscaped area definition that an additional 28.19m" of site area is permeaable
paving which provides for the absorption of surface drainage water on-site.

2.2 Clause 4.6 — Exceptions to Development Standards

Clause 4.6(1) of LLEP provides:

(1) The objectives of this clause are:

(@) o provide an approprate degree of flexibility in applying certain
devefopment standards o parficular development, and

fb) to achieve belter oulcomes for and from development by allowing
flexibility in particufar circumstances.
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The decision of Chief Justice Preston in Initial Action Pty Lid v Woollahra
Municipal Council [2018] NSWLEC 118 ("Initial Action”) provides guidance in
respect of the operation of clause 4.6 subject to the clarfication by the NSW
Court of Appeal in RebelMH Neulral Bay Pty Limited v Norih Sydney Council
[2019] NSWCA 130 at [1], [4] & [517] where the Court confirmed that properly
oconstrued, a consent authority has to be satisfied that an applicant's written
request has In fact demonsirated the matters required to be demonstrated by ci
4.6(3).

fritial Action involved an appeal pursuant to s56A of the Land & Environment
Court Act 1979 against the decision of a Commissicner.

At [90] of Initial Action the Court held thal:

“In any event, ¢l 4.6 does nat give substantive effect to the objectives of
the clause in of 4.6(1)(a) or (B). There is no provision thal requires
compllance with the objectives of the clause.

In particutar, neither ol 4.6(3) nor (4) expressly or implledly requires that
development that contravenes a development standard “achieve better
outcomes for and from development” If objecfive (b) was the source of the
Commissioner's test that non-compliant development should achieve a
better envircnmental planning oulcome for the site relalive 1o a compiiant
development, the Commissioner was mistaken Clause 4.6 does not
impose that test ”

'he legal consequence of the decision in Inifial Action is that clause 4.6(1) is not
an operational provision and that the remaining clauses of clause 4.6 constitute
the aperational provisions.

Clause 4 6(2) of LLEP pravides:

(2)  Development consent may, subjsct o this clause, be granted for
development sven though the development would confravens a
development standard imposed by this or any other environmental
planning instrument. Howewver, this clause does not apply to a
development standard that is expressly excluded from the operation of this
clause,

This clause applies to the clause 4.3A(3)(a)(il) LLEP landscaped area
development standard.

Clause 4 6(3) of LLEP provides:

(3 Development consent must not be granted for development that
confravenes a development sfandard unless the consen! authority has
cansiderad & wrtten request from the applicant that seeks to justify the
cantravention of the develcpment standard by demonsirating:

fa)  that compliance with the development standard is unreasonable or
unnecessary in the circumstances of the case, and

6
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thy  that there are sufficient environmental ptanning greunds to justify
contravening the development standard,

The proposed development does nol comply with the landscape area provision at
4 3A(3)(a){ii) of LLEP which specifies a minimum landscaped area however strict
compliance is considered o be unreasonable or unnecessary in the
circumstances of this case and there are considered o be sufficient
anvironmenlal planning grounds o justify conlravening the development
standard. '

The relevan! argumenls are sal oul later in this wrillen request,
Clause 4.6{4) of LLEP provides:

(4) Development consent must not be granted for development that
coniravenas a development standard unless:

{al  the consanl authonly is satisfied that

{il the applicant s wntten request has adequately addressed the
matters required fo be demonstrated by subclause (3), and

(i} the proposed oevelopment will be In the public interest
because ff is consistant with the objectives of the parlicular
standard and the objectives for development within the zone
in which the developmeni is proposed fo be carried out, and

(B) the concurrence of the Director-General has been obtained

In Initfal Action the Courl found that clause 4.6(4) required the satisfzction of two
preconditions ([14] & [28]). The first precondition is found in clause 4.6(4)(a).
That precondition requires the formation of two positive opinions of satisfaction by
the consent authority. The first positive opinion of satisfaction (ol 4.6(4)(a)(i)) is
that the applicant's written request has adequately addressed the matters
required o be demonstrated by clause 4.8(3)(a)(i} (Inifial Action al [25]).

The second positive opinion of satisfaction (cl £.6(4)(a){ii}) is that the proposad
development will be in the public interest because it is consistent with the
objectives of the development standard and the cbjectives for development of the
zone in which the development is proposed to be carried out {/nitial Action at
[27]). The second grecondilion is Tound in clause 4.68(4)(b). The second
precondition requires the consent authority 1o be salisfied thal thal the
concurrence of the Secretary (of the Department of Planning and the
Environment) has bean obtained {Inifial Action at [28]).
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Under cl 64 of the Environmental Planning and Assessment Regulation 2000, the
Secrelary has glven written notice dated 5 May 2020, attached to the Planning
Circular PS 20-2020 issusd an 5 May 2020, lo each consenl authority, that it
may assume the Secretary's concurrence for exceplions to development
standards in respect of applications made under ¢l 4.6, subject to the conditions
in the table in the notice.

Clause 4.6(5) of LLEP provides:

(5)  In deciding whether to grant concurrence, the Director-General must
consider:

{a) whalher contravenition of the developmant standard ralses any
matter of significance for State or regional environmental planning,
and

(&) the public benefit of maintaining the development standard, and

(o) any other matters requirad fo be taken into consideration by the
Director-General before granting concumence

Clause 4.6{6) relates to subdivision and is not relevant to the development.

Clause 4.8(7) Is administrative and requires the cansent autharity to keep a
record of its assessment of the clause 4.6 variation. Clauge 4.8(8) |s only relevant
so as fo nole that it does not exclude clause 4 3A(3) ()1 of LLEP from the
operation of clause 4.6

3.0 Relevant Case Law

In ritfal Acticn the Court summarised the legal requirements of clause 4 6 and
confirmed the conlinuing relevance of previous case law at [13] lo [29]. In
particular the Court confirmed that the five common ways of establishing that
compliance with a development standard might be unreasonable and
unnecessary as identified in Wehbe v BPittwater Council (2007} 156 LGERA 446;
[2007] NSWLEC 827 continue to apply as follows:

17 The first and most commonly invoked way is to eslablish thal compliance
wilh the development standard /s unreasonabls or unnecessary because
the chiectives of the development standard are achieved notwithstanding
non-compliance with the standard: Wehbe v Pittwater Council at [42] and
[43].

18. A second way is fo eslablish that the undedying objeclive or purpose is not
refevant fo the development with the consequence that compliance is
unnecessary: Wehbe v Pittwater Council al [45].

19. A third way is lo estabiish that the underlying obfective or purpose would

be defeated or thwarted if compliance was required with the consequence
that compliance is unreasonable: Wehbe v Pittwater Council at [46].
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20.

21.

22,

A fourth way is to establish thal the development standard has been
wirtually abandoned or destroyed by the Council's own decisions in
granting development consents thal depart from the standard and hence
compliance with the standard is unnecessary and unreasonable; Wehbe v
Pittwater Councif at [4/],

A fifth way is fo establish that the zoning of the pariicular fand on which the
development is proposed o be carrfed oul was unreasonable or
inapproprate so thal the developmen! standard, which was appropriale for
that zoning, was also unreasonable or unrnecessary as it applied to that
land and that compliance with the standard in the circumstances of the
casa would also be unreasonable or unnecessary: Wehbe v Pitlwater
Council at (48], Howavar, this fifth way of establishing that compliance with
the development standard s unreasonable or unnecessary is limited, as
explained in Wehbe v Pittwater Council al [49]-[51). The power under ¢l 4.6
to dispense with compliance with the development standard is not a
general planning power fo defermine the appropriateness of the
development standard for the zoning or to effect general planning changes
as an allamative lo the sirategic planning powers in Part 3 of the EFA Act.

These five ways are not exhaustive of the ways in which an applicant
might demonsirate that compliance with a development standard is
unreasonable o unnecessary: they are merely the mast commaonly
invoked ways. An applicant does nol need |o establish ail of the ways. It
may be sufficient (o estabiish only one way, although if more ways are
applicable, an applicant can demonstrate that compliance is unreasonable
or Unnecessary in more than one way.

The relevant steps identified In Infilal Action (and the case law referred to in Infilal
Action) can be summarised as follows:

1
2

Is clause 4.3A03)(a)(ii) of LLEP a development standard?

|5 the consent authority satisfied that this written request adequately
addresses the malters required by clause 4.6(3) by demonsirating that:

{&) compliance is unreasonabls or unnecessary; and

{b)  there are sufficient environmental planning grounds to justify
contravening the development standard

Is the consent authorily satisfied thal the proposed development will be in
the public interest because it is consistent with the objectives of clause
4. 348(3)(a)(ii) and the objectives for development in the zone?

Has the concurrence of the Secretary of the Department of Planning and
Environmenl been obtained?
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5. Where the consent autherity is the Court, has the Court censidered the
matters in clause 4 6(5) when exercising the power to grant development
consent for the development lhal contravenes clause 4. 3A(3)(a)(ii) of
LLEP?

4.0 Request for variation
4.1 Is clause 4.3A(3){a){il) of LLEP a development standard?
The defintton of “development standard” at clause 1.4 of the EP&A Act includes:

fe)  the character, localion, siling, bulk, scala, shape, size, height,
dansily, design or axternal appearance of a building or work,

Clause 4.3A(3){a)(ii) LLEP prescribes a minimum landscaped area provision that
relates to certain development. Accordingly, clause 4 3A(3)(a)(ii) LLEF iz 5
development standard.

4.2A Clause 4.6(3)(a) — Whether compliance with the development standard
is unreasonable or unnecessary

The common appraach for an applicant to demanstrate that compliance with a
development standard is unreasonable or unnecassary are set out in Wehbe v
Piltwaler Council [2007] NSWLEG 827

I'he first oplion, which has been adopted in this case, is to esiablish that
compliance with the development standard is unreasonable and Unnecassary
because the objectives of the development standard are achieved
notwithstanding non-compliance with the standard.

Consistency with objectives of the landscape area slandard

The abjectives of Clause 4.3A(3)(a)(ii) of LLEP with an explanation of how each
of those objectives is achieved is set out below:

fa) lo provide landscaped areas thal are suitable for substanbial Iree planting and
for the use and enjoyment of residents,

Response: The existing centrally located private open space courtyard area is
retained with the size and dimension of this space suitable for substantial tree
planting and for the use and enjoyment of residents. The adjacent covered deck
provides weather prolection and facililates the all-weather use and enjoyment of
\he central courtyard private open space area. This objeclive is salisflied
notwithstanding the numerical non-compliance.

fb) to maintain and encourage a landscaped corrdor between adjoining
properies,

10
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Response: The existing landscaped corridor between the subject site and
adjoining development to the north s maintained. This objective is satisfied
notwithslanding the numerical non-compliance,

(c) to ensure that development promoies the desired future character of the
neighbourhiood,

Response: The subject site is located within The Valley "Balmain” Distinctive
MNeighbourhood as depicted within Parl C of Leichhard! Developmenl Control
Plan 2013. The controls that reflect the desired future character of the
neighbourhood in relation to landscaping are as follows:

2 Prasarve the established streetscape with regard to selbacks, sireel
trees and gsneral lack of drivewdy crossings.

Response: The exisling street tree is retained and protected.

C11 Preserve and promole the establishment of lrees In fron! gardens as
ihese contribute significantly lo slreelscape amanily.

Response: There is no ability to establish tree plantings in the front garden
of the existing property however the existing street tree is retalined and
protected

C12 Presarnve and inlegrate natural rocky oulcrops into the landscaping of
the arsa. particuiarty where visible from public places. Cutting into rockface
for any purposes including driveway crossings are 1o be avoided.

Response: The proposal does not disturb any natural racky outcrops or
rockfaces.

C27 Where structures are proposed (o be built on top of expased rock
face, they are fo be rendered masanry and are fo be coloursd fo
complement the sandstone,

Response: The proposal does nol disturb any nalural rocky oulcrops or
rocklaces.

Having given consideration te the relevant objectives and controls within The
Valley "Balmain” Distinctive Neighbourhood | am satisfied that this objective is
satisfied netwithstanding the numerical non-compliance.

fd) to encourage ecologically sustainable development by maximising the

retention and absomption of surface drainage water on site and by minimising
ohbstruction to the underground flow of water,

"
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Response: The proposed works include the provision of rainwater tanks which
will increase the retention of stormwater an the site. The provision of a single well
dimension deep soil landscaped area maximisas the relention and absorplion of
surface drainage water on site. Further, as the proposal requires minimal
excavation the proposal minimises chstruction to the underground flow of water.

We note that although net in accordance with the landscaped area definition
that an additional 28,19m* of site area is permeable paving which provides for
the absorption of surface drainage water on-site.

This ohjeclive is salisfied nolwithstanding the numerical non-compliance,

{e) {o conirol site density,

Response: The application proposes a Gross Floor Area (GFA) FSR well below
the maximum prescribed for development on land with propesed works generally
maintain the eslablished bullding foolprinl surrounding a centrally located private
opsn space courtyard area.

This objective is satisfied notwithstanding the nurmerical non-compliance.

(] ta limit building footprinis o ensure thal adequate provision is made for
landscaped areas and private open space.
Response: The existing centrally located private open space courtyard area is
retained with the size and dimension of this space suitable for substantial tree
planting and for the use and enjoyment of residents. The adjacen! covered deck
provides weather protection and facilitates the all-weather use and enjoymant of
the central courtyard private open space area. This objective is satisfied
noiwithstanding the numerical non-compliance.

Thisobjective is satislied notwithstanding the numereal non-compliance

Consistancy with zone objectives

The subject site iz zoned R1 General Residential pursuant to the provizgicns of
LLEP. The stated cbjectives of the zane are as follows:

= To provide for the housing needs of the community
Response: The application proposss legitimate alterations and additions to the
existing dwelling house which provides for the housing needs of the community.

This objective |s achieved notwithstanding the landscaped area varlation sought.

* To provide for a variety of housing types and densities.

12
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Response: The application proposes |legitimate alterations and additions to the
existing dwelling house providing for the retention of a low density housing form
within the zone, This objective is achieved notwilhstanding the landscaped area
varalion sought.

* To enable ofher land uses that provide faciities or services to meet the day fo
day needs of residents.

Response: NIA
+ To improve opporfunities fo wark from home.

Response: The addilional floor space will improve opportunities to work from
home. This objective is achieved notwithstanding Ihe landscaped area variation
sought.

= To provide housing that s compatible with the character, style, orientation and
pattern of surounding buildings, streetscapes, works and landscaped areas,

Response: The resultant building form is compatible with the character, style,
orientation and pattern of surrounding buildings, streetscapes and works with the
maintenance of an appropriately sized and dimensloted area of landscaping not
compromising the developments consisiency with this objective. This objective |3
achieved nalwithslanding Ihe landscaped area variation sought

= To provids landscaped areas for the use and enjoyment of existing and future
residents.

Response: The existing centrally located private open space courlyard area |s
retained with the size and dimension of this space suilable Tor substanlial tree
planting and for the use and enjoyment of residents. The adjacent covered deck
provides weather protection and facilitates the all-weather use and enjoyment of
the central courtyard private open space area. This objective is achieved
notwithstanding the landscaped area variation sought.

« To ensure thal subdivision creales lols of regular shapes thal are
complementary o, and compatible with, the characler, styls, orenlalion and
pattern of the surrounding area.

Response: Not applicable as no subdivision is proposed.

* To prolect and anhance the amenily of existing and fulure residents and the
neighbourhood.

Response: The maintenance of an appropriately sized and dimensioned
landscape private open space area will protect and enhance the amenity of
exisling and fulure residents and will net compromise the amenity of adjoining
properties. This objective is achieved notwithstanding the landscaped area
variation ssught.

13
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The proposed development achieves the stated objectives of the zone. As the
development achieves the objectives of the landscaped area standard it follows
that the development is also consistenl wilth those objectives. It follows that the
development is in the public interest because it is consistent with the objeclives of
the landscaped area standard and the objectives of the R1 General Residential

Zone.

4.2B Clause 4.6(4){b} - Are there sufficlent environmental planning

grounds to justify contravening the development standard?

In Initial Action the Court found at [23]-[24] & [87] that:

23

24

ar.

As ta the second maler required by of 4. 6(3)(b}, the greunds relied on by
the applicant in the witten request under ¢! 4.6 must be “snvironmental
planning grounds” by their nature: see Four2Eive Ply Lid v Ashfigld
Councl [2075] NSWLEC 90 gt [26]. The adiectival phrase "enviranmental
planning™ is not defined, but would refer to grounds thal relate o the
subject matler, scope arid purpose of the EPA Acl, Including the objects in
& 1.3 of the EPA Acl.

The envirenmeantal planning grounds refied on in the written request under
cf 4.6 must ba "sufficient” There are two respects in which the written
request needs to be “sufficient” Firsl, the environmental planning grounds
advanced in the written request must be sufficient "o justify conlravening
the development standard” The focus of ¢l 4.6(3)(b} 1s on the aspect ar
slement of the devefopment that contravenes the development standard,
not on the development as a whole, and why that contravention is fustified
on envircnmental planning grounds. The emvronmental planning grounds
advanced in the written request must jusitfy the contravention of the
development standard, nol simply promote the benefits of carrying out the
developmenl as a whols: see Four2Five Ply Lid v Ashfreld Council [2015]
NSWCA 248 at [15].

Secand, the written request must demonsfrate that there are sufficient
environmenial planning grounds o fustify contravening the development
slandard so as lo enable the consenl authonly to be salisfied under ol

4. 6(41{a)lfi] tha! the writlen request has adequately addressed Ihis matter:
see FourdFive Ply Ltd v Ashiield Council [2015] NSWLEC 20 at [37],

The second matter was in cf 4.6(3)(b). | find that the Commissioner applied
the wrong test in considering this matter by requiring that the development,
which contravensd the height development standard, resull in & "beller
environmental planning owlcome for the sie” relalive (o a development thal
compiies with the hefght development standard (in [141] and [142] of the
Judgment). Clause 4.6 does not directly or indirectiy establish this test.

14
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The requirement in of 4. 6{3){b) is that there are sufficient environmental
planning grounds to justify contravening the development standard, noi
thal the development that contravenes the development slandard have a
better environmental planning outcome than a development that complies
with the development standard.

Sufficlent environmental planning grounds

Suflicient environmenlal planning grounds exist Lo juslily the varialion {o the
landscaped area’sile coverage standard. Those grounds are as follows:

Ground 1
Ohjective 1.3{c) of the EP& Actis:
“to promofe the arderly and economic use and development of land,”

Compliance wilh the development standard would require the removal of the
permeable paving from the central courtyard and its replacernent with lawn, This
would compromise the amenity of the central courtyard area by remaoving an all-
weather surface able to accommeodate tables and chairs without any betterment
In terms of achleving the objectives of the standard.

Such oulcome would nol represent the orderly development of the land and
would be inconsistant wilth {and would lend o hinder the achievemeni of)
objective 1.3{c).

Objective 1.3(g) of the EP&A Actis:

“to promote good design and amenity of the built environment,”
As outlined above, the permeable paving provides for the all-weather use of the
centrally located private open space area. Such oulcome is consistent with
objective 1.3(q) of the EP&A Acl as il resulls in a building thal promoles good

design and amenily of the buill environment.

Faor the above reasons there are sufficient environmental planning grounds to
justify contravening the development standard.

4.3  Clause 4.6{a){iil) = Is the proposed development in the public interest
because it is consistent with the objectives of clause 4.3A(3)(a}({ii}
and the objectives of the R1 General Residential zone

The consenl authority needs to be satisflied that the proposad development will

be in the public interest if the slandard is varied because it is consistent with the
objectives of the standard and the objectives of the zone.
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Preston CJ in Initial Action (Para 27) described the relevant test for this as

follows:
“The maller in o 4.6{(4){al(i), with which the consent autharily or the Courd
on appeal must be salisfied, is not memly that the proposed development
will be in the public interest but that if will be in the public
interest because it is consistent with the objectives of the development
standard and the objectives for development of the zone in which the
development is proposed to be carred oul. It {s the proposed
devefopmenl's consislency with the objeclives of the development
standard and the obyectives of the zone that make the proposed
development in the public interest. If the proposed development is
incansistant with either the objectives of the development standard or the
obfectives of the zone or both, the consent authority, or the Court on
appeal, cannot be salisfied thal the development will ba in the pulilic
interest for the purposes of of 4.6{4)(a)(i).”

As demonstrated In this request, the proposed development Is consistent with the
objectives of the development standard and the objectives for development of the
zone in which the developmant |s proposed o be carried oul.

Accordingly, the consent authority can be satisfied that the proposed
development will be In the public Interest if the standard Is varied because it is
consistent with the abjectives of the standard and the objectives of the zone.

4.4 Secretary’s concurrence

By Planning Circular dated 5% May 2020, the Secretary of the Department of
Flanning & Environment advised that consent authorities can assume the
concurrence o clause 4.8 request except In the clreumstances set oul below:

o Lot size standards for rural dwellings;
o Variations exceeding 10%; and
« Varlations to non-numerical development standards.

The cimular also provides that concurrence can be assumed when an LPP is the
consent authority where a variation exceeds 10% ot is to a non-numerical
standard, because of the greater scrutiny that the LPP process and
determinations are subject fo, compared with decisions made under delegation
by Council staff,

Concurrence of the Secretary can therefore be assumed in this case.

5.0 Conclusion

Fursuant o clause 4.6{4)(a), the consent autharity is satisfied that the applicant's

wrillen reques! has adequaltely addressed |he mallers required Lo be
demaonstrated by subclause (3) being:

16

PAGE 412



Inner West Local Planning Panel ITEM 6

{a} that compliance with the development standard is urreasonable or
untecessary fn the ofrcumstances of the case, and

{h} that there are sufficiert envirormenial planning grournds fo justify
contravering the development standard.

As such, | have formed the considered opinion that there is no statutory or
environmental planning impadimeant to the granting of a landscaped area
variation in this instance.

Boston Blyth Fleming Pty Limited

- =

Greg Boston
B Uikt & Reg Plan {UNE} MPIA
Director
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Attachment D — Clause 4.6 Exception to Development Standards —

Site Coverage

Attachment 2

Updated clause 4.6 variation - Landsacepd areas for residential
accommodaticn in Zone R (clause 4. 3A(3)(b} LLEP 2013 - Site coverage)
Alterations and additions to an existing dwelling

21 Barr Street, Balmain

1.0 Introduction

This clause 4.6 vadation request bas beer prepared on the basis of the following

plans preparad by Lombarde Design Studie:

DRAWING LIST
DRAWING NO. DRAWING NAME REY. NO. AEV. DATE.
aoq COVER PAGE C 02062022
{2 SURVEY PLAN c 02062002
051 GROUND FLOOA DERD PLAN C 02062022
52 ROCF PLAN DEMO i 02062022
(00 SITE PLAN c 02062022
101 GROUND FLOOH PLAN C 02062022
102 FRST FLOOR PLAN c 02.06.2022
103 ROOF PLAN C 02.06.2022
104 LANGSE APING PLAN C p2ne2o22
201 BUILDING ELEVATIONS C 02062022
22 BUILDING ELEVATIONS C 02062022
Aot BUILOING SECTIONS G 02 062022
a2 BUILDING SECTIONS C n2.06.2022
03 BUILDING SECTIONS c 02062022
am FSR CALCULATIONS A 02.06.2022
102 TRAFFIC MANAGEMSENT PLAN C 02.06.2022
an3 3B VIEWS M (2062022
a4 30 VIEWS C 02062022

Thizs clause 4.6 variation has been prepared having regard to the Land and
Environment Court judgements in the matlers of Wehbe v Biftwafer

Counci |2007] NSWLEC 827 (Wehbe] al [42] — [48], FourlFive Py Lid v
Askfiald Councit [2018] NSWCA 248, Iniffal Action Pty Lid v Woollabra
fdunicipal Courrcll [2018] NSWLEC 118, Samyr Corporation Py Limied v Courcl
of the City of Sydney f2078] NSWLEC 81, and RebaliH Neuiral Bay Pl Linvtad

v MNorth Sydimey Cowrefl [2019] NSWCA 130,
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2.0 Leichhardt Local Environmental Plan 2013 (LLEP)

2.1 Clause 4.3A(3)(b) - Site coverage

Pursuant to Clause 4.34{3)(b) of Leichhardt Local Envirenmental Plan 2013
{LLEP) development consent must not be granted to development to which this
clause applies unless the site coverage does not exceed 60% of the site area.

The slaled cbjectives of this slandard are as follows:

fa) to provide landscaped areas that are suifable for substantial free planting and
for the use and anjoyment of residents,

{b) to maintain and encourage a landscaped corridor betweean adjoining
properties,

(¢) toensure thal development promoles the desired future character of the
neighbourfiond,

{d) to encourage ecologically sustainable development by maximising the
retenticn and absorption of surface drainage water on site and by minimising
obsiruction to the underground flow of water,

fa) lo control site density,

(Tl to fimit building footprints to ensure that adsguale provision fs made for
landscaped areas and privale open space.

Nite cenverage Means the propertion of a sile area covered by bulidings. However,
the foliowing are nol included for the purpose of calculating sile coverage—

{al any basement,

(B) any part of an awning that is cutside the cuter walls of a buliding and that
adjoins the street frontage or other sife boundary,

{c) any eaves,

fd) wnenclosed balconies, decks, pergolas and the like.

The development results in a lotal site coverage, as defined, of 144.1m?

representing ¥1.3% of the site area and therefore non-compliant with the standard

by 30.47m® or 18.8%.

2.2 Clause 4.6 — Exceptions to Development Standards

Clause 4.6(1) of LLEP provides:

(1) The objectives of this clause are:

fc)  to provide an appropriale degree of Mexibility in applying certain
development standards lo particular development, and
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{d) to achieve better outcames for and from development by aliowing
fAexibility in particular circumstances.

The decision of Chief Justice Preston in Initial Action Pty Lid v Woollahra
Municipal Council [2018] NSWLEC 118 ("Initial Action”) provides guidance in
respect of the operation of clause 4.6 subject to the clarification by the NSW
Court of Appeal in RebelMH Neutral Bay Fiy Limited v Naorth Sydney Council
[2019] NSWCA 130 al [1], [4] & [51] where the Courl confirmed thal properly
construad, a consent authority has to be satisfied thal an applicant's writlen
request has in fact demonstrated the matters reguired to be demonstrated by c!
4.6(3).

{nitial Action involved an appeal pursuan! to s568A of the Land & Environmeant
Court Acl 18979 against the decision of a Commissioner.

At [90] of Initial Action the Court held that:

“In any event, ¢l 4.6 does not give substantive effect to the objectives of
the clause in of 4.6(1)(a) or (b). There is no provision thal requires
compliance with the ohjectives of the clausa.

In particutar, neither ol 4.6(3) nor (4) expressly or impliedly requires that
development that cantravenes & development standard “achisve better
outcomes for and from development™ If abjective (b) was the source of the
Commissionar's fest that nan-compliant development should achieve &
better anvironmantal planning outcome for the sile relative to a compliant
development, the Commissioner was mistaken. Clause 4.6 does not
impose that fest.”

Thelegal consequence of the declsion In infifal Action s that clause 4 6{1) |5 not
an operational provision and that the remaining clauses of clause 4.6 constitute
the operational provisions.

Clause 4.6(2) of LLEP provides:

{2)  Development consent may, subject to this clause, be granfed for
development sven though the developmen! would confravene a
devefopment standard imposed by this ar any other environmental
planning instrurment. However, this clause does not apply o a
development standard that is expressly excluded from the operation of this
ofauss.

This clause applies to the clause 4.3A(3)(b) LLEP sile coverage development
standard.
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Clause 4.6({3) of LLEP provides:

(3  Developmen! conseni must not be granted for development that
confravenes a development standard unless the consent authority has
cansidered a wntten request from the applicant that sesks to justify the
cantravention of the development standard by demonstrating:

fa)  that compliance with the development standard is unveasonable or
unnecessary in the cirvumsiances of the case, and

{b)  that there are sufficient environmental planning grounds to justify
cortravening the development standard,

The proposed development does nol comply with the site coverage provision al
4. 3A{3){b} of LLEP which specifies a maximum site coverage however stricl
compliance is considered o be unreasonable or unnecessary in the
circurnsiances of thiz case and there are congidered to be sufficient
environmental planning grounds 1o justify contravening the development
standard.

The relevant arguments are set out later in this written request.
Clause 4 6(4) of LLEP provides:

(4) Development consent must not be granted for development thal
contravenas a adevalopment standard uniess:

{al  the consent authorlty is satisfied that:

(] the applicant's wrilten request has adequately addressed the
matters equired o be demaonstrated by subclause (3}, and

(i) the proposed development will be in the public interest
because it is consistent with the objectives of the particular
standard and the objectives for development within the zone
in which the devélopment is proposed 1o be carred oul, and

(b the concurrence of the Director-General has been obtained.

In Inittal Action the Court found that clause 4 6{4) required the satisfaction of two
preconditions ([14] & [28]). The first precondition s found in clause 4.6{4)(a).
Thal precondition requires the formation of lwo pesilive epinions of salisfaclion by
lhe consent authority. The first positive opimon of satisfaction (cl 4.6(4)(a)(i)) is
that the applicant's written request has adequately addressed the matters
required to be demonstrated by clause 4 .6(3)(a)(i} (initial Action al [25]).

21

PAGE 417



Inner West Local Planning Panel ITEM 6

The second positive opinion of satisfaction (cl 4.6(4)(a](ii}) is that the proposed
development will be in the public interest because It is consistent with the
objectives of the development standard and the objeclives for development of lhe
zone in which the development is propesed to be carried out {Iniial Action at
[2¥]). The second precondition is found in clause 4.6{4)(b)

The second precondition requires the consent authority to be satisfied that that
the concurrence of the Secretary (of the Department of Planning and the
Environment) has bean oblained (Initfal Action at [28]).

Under cl 64 of the Environmental Planning and Assessment Regulation 2000, the
Secretary has given writien notice dated 5 May 2020, attached to the Planning
Circular PS 20-2020 izsued on 5% May 2020, to each consent authority, that it
may assume the Secretary's concurrence for exceptons to developmant
standards in respecl of applications made under ¢l 4 6, subject lo the condilions
in the table in the notice.

Clauge 4.6(5) of LLEP provides:

{3 In deciding whelher lo grant concurrance, the Direclor-General must

consider:

al whether contravention of the development standard ralses any
matter of significance for State or regional environmental planning,
anel

i) the public benelil of maintaining the development standard, and

ic) any other matters requirsd o be faken into considerafion by the

Director-General before granting concuimence.
Clause 4 6{8) relates lo subdivision and ls net refevant to the development.

Clause 4.6{7) is administrative and requires the consent authonty o keep a
record of its assessment of the clause 4.6 varation. Clause 4.6(8) is only relevant
s0 as to note that it does not exclude clause 4.3A(3)(k) of LLEP from the
operation of clause 4.6.

3.0 Relevant Case Law

In niial Action the Court summiansed the legal requirements of clause 4.6 and
confirmed the continuing relevance of previous case law at [13] to [29]. In
particular the Court confirmed that the five common ways of establishing that
compliance with a development standard might be unreasonable and
unnecessary as identified in Wahbe v Bitlwater Council {2007) 156 LGERA 446;
[2007] NSWLEC 827 conlinue to apply as follows:

22

PAGE 418



Inner West Local Planning Panel

ITEM 6

17

18.

19,

20

21.

22.

The first and most commonly invoked way is to establish that compliance
with the development standard is unreasonable or unnecessary because
the objsclives of the developrnan! standard are achievaed notwithstanding
non-compliance with the standard: Wehbe v Piftwater Council at [42] and
431,

A second way is fo esfablish that the underying objective or purpose is not
refevant to the development with the consequence thal compliance |s
unnecessany: Wehbea v Piltwaler Council al [45].

A third way is to establish that the underlying objective or purpose wauld
be defeated or thwarted if compliance was required with the consaquance
that compliance is unreasonable: Wahbe v Piltwater Council at [46]

A fourth way is to establish thal the development sfandard has been
virtually abandoned or destroyed by the Council's own decisions in
granling development consents that depart from the standard and hence
compliance with the standard is unnecessary and unreasonable: Wehbe v
Pittwater Council at {47].

A fifth way Is to establish that the zoning of the particular tand en which the
developiment is proposed to be carrfed out was unreascnable or
inappropriate so that the development standard, which was appropriate for
that zonlng, was also unreasonalile or unnecessary as it applied lo that
land and thal compliance with the standard in tha circumstances of the
case would also be unreasonable or unnecessary: Wehbe v Pittwalsr
Councif at [48]. However. this fifth way of establishing that compliance with
the devefopment standard (s unreasonable or unnecessary Is limited, as
explained in Wehbe v Plttwater Councll at [48]-[51] The power under ol 4.6
ta dispense with compliance with the development standard is not a
general planning power o delermine the appropriztensss of the
development standaid for the zoning or te effect general planning changes
as an altemailive fo the strategic planning powers fn Part 3 of the EFA Act.

These five ways are not exhaustive of the ways in which an applicant
might demonstrate thal compliance with a developmenl slandard is
uneasonatile or unnecaessary; they are mersly the most commornily
invoked ways, An applicant does not need fo establish all of the ways. It
may be sufficient o establish anly one way, althaugh if more ways are
applicable, an applicant can demaonstrate that compfance is unreasonable
or unnecessary in more than one way.

The relevanl steps identified in Inifial Action (and the case law referred to in Inifial
Action) can be summarisad as follows:

1.
2

|5 clause 4.3A(3)(b) of LLEP a development standard?

Is the consent authority satisfied that this writien request adequately
addresses the matters required by clause 4 .6(3) by demonstrating that:
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{a) compliance is unreasonable or unnecessary; and

{b)y  there are sufficient emvironmental planning grounds to jushify
contravening the development standard

3 Is the consent authority satisfied that the proposed development will be in
the public inlerest because il is consistent with the objectives of clause
4.3A[3)(h) and the objeclives for development in the zone?

4. Has the concurrence of the Secretary of the Department of Planning and
Envirgnmeant been oblained?

5. Where the consent authorily is fhe Courd, has the Court considered the

mallers in clause 4 6(5) when exercising the power fo grant development
consant for development that contravenes clause 4.3A(3){b) of LLEF?

4.0 Request for variation
4.1 |Isclause 4.3A(3)(b) of LLEP a development standard?
The definition of “development standard” at clause 1.4 of the EF&A Act Includes:

(¢} the characler, localfon, sfting, bulk, scale, shape, sfze, halghl,
densily, design or extermal appearance of a building or waork,

Clause 4 3A{3)}{b) LLEP prescribes a maximum site coverage provision that
relates to certain development. Accordingly, clause 4 3A{3)(b) LLER is a
development standard

4.2A Clause 4.6(3)(a) — Whether compliance with the development standard
is unreasonable or unnecessary

The common appreach for an applicant o demonstrate that compliance with a
development standard is unreasonable or unnecessary are set out in Wehbe v
Pittwaler Council [2007] NSWLEC 827,

The first option, which has been adopted in this case, is to establish that
compliance with the development standard is unreasonable and unnecessary

because the objectives of the development standard are achieved
notwithstanding non-compliance with the standard.

Consistency with objsctives of the sile coverage standard

The abjectives of Clause 4.34(3)(b) of LLEP with an explanation of how each of
lhose objeclives is achieved is sel out below:

fa) fo provide landscaped areas that are suitable for substantial tree planting and
for the use and enjoyment of residents,
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Response: The existing centraily located private cpen space courtyard area is
retained with the size and dimension of this space suitable for substantial tree
planting and for the use and enjoymenl of residents. The adjacent covered deck
provides weather protection and facilitates the all-weather use and enjoyment of
the central courtyard private open space area. This objective is satisfied
netwithstanding the numerical non-compliance.

fh) 1o maintain and encourage a landscaped corridor between adjolning
properies,

Response: The exsting landscaped corrider between the subject site and
adjoining development to the north is maintained. This objective is salisfied
notwithstanding the numerical non-compliance.

{c) to ensure that developmenl promaotes the desired fufure characier of the
neighbourhood,

Response: The subject site is located within The Valley “Balmain” Distinctive
Neighbourhood as depicled within Part C of Leichhardl Developmenl Control
Flan 2013. The controls that reflect the desired future character of the
neighbourhood in relation to landscaping are as follows:

C2 Preserve the estabiished sirestscape with regard o sethacks, street
rees and genaeral fack of driveway crossings

Response: The existing street tree is retained and protected.

C17 Presenve and promote the establishment of trees in fronl gardens as
these contribute significantly o sireetscape amenity.

Response: Thers is ne ability to establish tree plantings in the front garden
of the aexisting property however the existing street tree is retained and
protected,

C12 Preserve and integrate nalural rocky outerops into the fandsecaping of
the area, pardicutarly where visible from public places. Culting into rockface
for any purposes including difvewsy crossings are (o be avoided,

Response: The proposal does not disturb any natural rocky outcrops or
rockfaces.

C21 Where stiuchures are proposed lo be buill on top of exposed rock
face, they are fo be rendered masonry and are (o be colourad to
complement the sandstone.

Response: The proposal does not disturb any nalural rocky outcrops or
rockfaces.
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Having given consideration to the relevant objectives and controls within The
Valley “Balmain” Distinctive Meighbourhood | am satisfied that this objective is
salisfied nolwilhstanding the numerical non-compliance.

(d] to encourage ecologically sustainable development by maximising the
retention anad absorption of surface drainage water on site and by minimising
obsiruction to the underground flow of water,

Response: The proposed works include the provision of rainwaler lanks which
will increase the retention of stormwater on the site. The provision of a single well
dimension deep soil landscaped area maximises the retention and absorphion of
surface drainage water on site. Finally, as the proposal requires minimal
excavalion the proposal minimises obstruclion to the underground flow of walar

This objective is satisfied notwithstanding the numerical non-compliance.
{e) o control site density,

Response: Tha applicalion proposes a Gross Floor Area (GFAY FSR weall balow
the maximum prescribed for development on land with proposed works generally
maintain the established building footprint surrounding a centrally located private
open space courtyard area.

This objeclive s satisfied nolwithstanding the numerical non-compliance

(Tl to fimit building footprints to ensure thaf adequale provision fs made for
landscaped areas and privale open space:

Response: The existing centrally located private open space courlyard area Is
retained with the size and dimension of this space suilable for substanlial tree
planting and for the use and enjoyment of residents. The adjacent covered deck
provides weather protection and facilitates the all-weather use and enjoyment of
the central courtyard private open space area. This objective is satisfied
notwithstanding the numerical non-compliance.

This objeclive is satisfied nolwilhstanding the numerical non-compliance.

Consistency with zone objectives

The subject site is zoned R1 General Residential pursuant to the provisions of
LLEP. The staled objectives of the zone are as follows:

= To provide for the housing needs of the community.
Response: The application proposes legitimate allerations and additions to the
exisling dwelling house which provides for the housing needs of tha community

This objeclive is achieved notwithstanding the landscaped areal site coverage
variation seught.
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« To provide for a variety of housing types and densities.

Response: The application proposes legitimate alteralions and addilions to the
existing dwalling house providing for the retention of a low density housing form
within the zone. This objective is achieved notwithstanding the landscaped area/
site coverage variation sought.

= To enable other land uses that provide faciilles or services lo meel! the day fo
tay needs of residents,

Response: N/A
= To improve opporiunifies fo work from home

Response: The additional floor space will improve opporiunifies to work from
home. This chjective is achieved notwithstanding the landscaped area/ site
coverage varlallon sought

= To provige housing tha! is compaltible with tha charascler, style, oriantation and
pattern of surrounding buildings, streslscapes. works and landscaped araas.

Responsa: The resultant bullding form is compatible with the character, style,
arientation and pattern of surrounding bulldings, streetscapes and works with the
malnlenance of an approprialely sized and dimensioned area of landscaping not
compromising lhe developments consislency with this objective. This objeclive is
achieved notwithstanding the landscaped areal site coverage variation soughi

= To provide fandscaped areas for the use and enfovment of existing and future
residents

Response: The exisling centrally located private open space courlyard area is
retained with the size and dimension of this space suitable for substantial tree
planting and for the use and enjoyment of residents. The adjacent covered deck
provides weather protection and facilitates the all-weather use and enjoyment of
the central courtyard private open space area. This objective is achieved
notwithstanding the landscaped areal sile coverage varation sought,

» To ensure that subdivision creates lolfs of regular shapes that are
complementary to, and compatible with, the character, style. orfentalion and
pattern af the surrounding area.

Response: Not applicable as no subdivision is proposed.

* To protect and enhance the amenity of existing and future residents and the
neighbourhood.
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Response: The maintenance of an appropriately sized and dimensioned
landscape private open space area will protect and enhanee the amenity of
existing and fulure residents and will not compromise the amenity of adjoining
properlies. This objective is achieved notwithstanding the landscaped areal site
coverage variation sought.

The proposed development achieves the stated objectives of the zone.

As the development achieves the chjeclives of the landscaped areal sile
coverage standard it follows that the development is also consistent with those
objectives. |t follows that the development is in the public interest because it is
consistent with the objectives of the landscaped area/ sile coverage standard and
the objectives of the R1 General Residential zone.

4.28 Clause 4.6{4}{b} — Are there sufficient environmental planning
grounds to justify contravening the development standard?

In Initlal Action the Courl found al [23]-[24] & [87] that

23.  As to the second malter required by ol 4.6{3)(b), the grounds relied on by
the applicant m the wrtten request under ol 4.6 must be “snvironmental
planning grounds” by their nature: see FourdFve Piy Lid v Asnffeid
Counci [2015] NSWLEC 940 af [26] The adjectival phrase "environmental
planming” is not defined, but would refer to grounds thal refate lo the
sutiject mallar, scope and purpose of the EPA Ac!, including the objects in
s 1.3 of the EPA Act.

24 The environmenial planning grounds refied on in the written request under
of 4.6 must be "sufficient” There are two respects in which the witten
request needs to be sufficient”. First, the environmental planning graunds
advanced in the written request must be sufficient “to justify contravening
the devefopment standard”, The focus of ¢l 4.6{3)(b) is on the aspect or
element of the development that confravenes the development siandard,
not on the development as a whole, and why that contravention is justified
on environmental planning grounds. The environmenial planning grounds
advanced in the wrillen request must justify the contravention of the
devefopment standard, not simply promole the benefits of canying oul the
devefopment as a whole: see FourZ2Five Pty Lid v Ashfield Council [2015]
NSWICA 248 at [158].

Second, the wrilten request must demaonstrate thal there are sufficient
environmental planning grounds to justify contravening the development
standard so as lo enable the consent authonly lo be salisfied under ¢l
4.6(4)(al{i) that the writtan request has adequately addressed this matter:
see Four2Five Ply Ltd v Ashfield Council [2018] NSWLEC 80 at [31].

2B

PAGE 424



Inner West Local Planning Panel ITEM 6

87. The second matter was in ¢l 4.6(3){b). | find that the Commissioner applied
the wrong test in considering this matter by requiring that the development,
which confravened the heigh! development standard, resull in a "betller
environmental planning outcome far the site” relative to a development that
camplies with the height development standard (in [141] and [142] of the
Jfudgment). Clause 4.6 does nat directly or indirectly establish this fest. The
reguirement in of 4.6{3){b) is that there are sufficient environmental
planning grounds lo justify contravening the development standard, not
that the developmenl that contravenas the development sltandard have a
better environmental planning outcome than a development that complies
with the development standard.

Sufficient environmental planning grounds

Sufficient environmental planning grounds exist to justify the variation to the
landscaped areal site coverage standard. Those grounds are as follows:

Ground 1
Ohjective 1.3(c) of the EPA& Actis:
“to pramote the ardely and economic use and development of land,”™

Compliance with the developmen! slandard would require the removal of the
30.47m? of building foolprint which, given the compliant nature of the FSR
proposed, would significantly compromise the amenity of the developmenl and
not represent the ordery and sconomic use and development of this particular
site,

Such outcome would be incensistent with {and would tend to hinder the
achievement of) objective 1.3(c).

Ground 2
Objective 1.3(g) of the EP&A Actis:

‘fo promote good design and armenity of the buill environment,”

A compliant quantum of floor space has been distributed on this particular site in
a contextually appropriate manner with the maintenance of appropriate
landscaped area for the retention and establishment of landscaping consistent
with the desired future character of the locality of The Valley "Balmain" Distinctive
MNeighbourhood.

This represents good contextually appropriate design which provides
apprapriately for the amenity of cccupants of the development withoul giving rise
loy unreasonable impacts on surrounding development or the bulll environmenl.
Such aulcome Is consistent with objective 1.3{g) of the EP&A Act as It resullsin a
building that promotes good design and amenity of the built environment.
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For the above reasons there are sufficlent environmental planning grounds to
Justify contravening the development standard.

4.3 Clause 4.6(a}{iii) — Is the proposed development in the public interest
because it is consistent with the objectives of clause 4.3A(3}(b) and
the ohjectives of the R1 General Residential zone

The consenl authorily needs to be satisiied that lhe proposed development will
be in the public interest if the standard is varied because it is consistent with the
objectives of the standard and the objectives of the zone.

Preston C.J in Initial Acticn (Para 27) described the relevant lest for this as
follows:

“The matterin c 4.6{4)(a)(i). with which the consent authorty or the Court
on appeal musl be satisfied, [z not merely thal the proposed developmen!
will be in tha public inlerast but that it will be in the public

interest because il js consisten! with the objeclives of the developmeant
standard and the objectives for development of the zone in which tha
development is proposed to be carred out I is the proposed
development's consistency with the objactives of the development
standard and the objectives of the zone that make the proposed
development in the public imterest If the proposed development is
inconsistent with either the objectives of the development standard or the
objectives of the zone or both, the consent authority, or the Couwrt on
appeal. cannot be salisfied thal the development will be in the public
interast for the purposes of of 4.6(4)(a){ii).”

As demaonstrated in this request, the proposed development is consislent with the
objectives of the development standard and the objectives for development of the
zone in which the development is proposed to be carmed out.

Accordingly, the consent authority can be salisfied that the proposed
development will be in the public interest if the standard is varied because it is
consistent with the objectives of lhe slandard and the objectives of lhe zone.
4.4 Secretary’s concurrence
By Planning Circular dated 5™ May 2020, the Secretary of the Department of
Planning & Environment advised that consent aulhorities can assume the
concurrence o dause 4.6 requasl excepl in the circumstances set out below:
s Lol size standards for rural dwellings;

s Mariations exceading 10%:; and
« Variations o non-numerical development standards,
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The circular alse provides that concurrence can be assumed when an LPP is the
consent authority where a variation exceeds 10% or is to a non-numerical
standard, because of the greater scrutiny that the LPP process and
determinations are subject to, compared with decisions made under delegation
by Council staff.

Concurrence of the Secretary can therefore be assumed in this case.

5.0 Conclusion

Pursuant to clause 4.8{4}(a}, the consent authority is satisfied that the applicant’s
written request bas adequately addressed the matters required to be

demonstrated by subclause (3} being:

{a} that compliance with the development standard is urireasonable or
untecessary fn the ofrcumstances of the case, and

(b} that there are sufficiertt envirormental plannifg grounds fo justify
comtravering the development standard.

As such, | have formed the considered opinion that there is no statutory or
environmental planning impadiment to the granting of a landscaped areaf site
coverage variation in this instance.

Boston Blyth Fleming Pty Limited

f/%/é ;_-;,?"f

Greg Boston
B Uil & Reg Plan {(UNE} MPIA
Director
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