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Proposal Demolition of existing dwelling and construction of a new dwelling
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Applicant Mr Ara Margossian
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1. Executive Summary

This report is an assessment of the application submitted to Council for demolition of existing
dwelling and construction of a new dwelling at 79 Rowntree Street, Birchgrove. The application
was notified to surrounding properties and four submissions were received in response to the
initial notification.

The main issues that have arisen from the application include:
e Variation to the floor space ratio (FSR) Development Standard under the Leichhardt
Local Environmental Plan 2013 (LLEP 2013);
¢ Insufficient setback to the rear boundary at the first floor;
¢ Insufficient side setbacks to the north-eastern boundary; and
¢ Visual privacy impacts to the adjoining and adjacent properties.

The departure from the Floor Space Ratio (FSR) Development Standard has been assessed
to be acceptable where the proposal meets all heads of consideration under the provisions of
Clause 4.6 of the Leichhardt Local Environmental Plan 2013 including the relevant zone and
development standard objectives.

The side setback proposed to the north-eastern boundary results in adverse amenity impacts
to the adjoining dwelling at 89 Rowntree Street, whilst the rear setback proposed at the first
floor is contrary to the pattern of development. Furthermore, both the ground floor kitchen
window and rear deck result in direct overlooking into the window of 69 Rowntree Street and
adjacent POS areas of neighbouring properties respectively. With the imposition of
appropriate conditions requiring an increased side and rear setback respectively as well as
privacy mitigation measures to the rear deck and kitchen window the application is considered
suitable for approval.

2. Proposal

The propsoal seeks to demolish all existing structures, carry out excavation works and the
construction of a new dwelling. The new dwelling will comprise of the following:
e Lower Ground Floor

o Bedrooms x 3;

o Bathroom/laundry;

o Storage area;

o Family room with attached rear deck;

o External stairway connecting rear yard to ground floor;
e Ground Floor

o Bedroom x 1;

o Bathroom;

o Living/kitchen with rear balcony;

o New driveway and internal garage.
e First Floor

o Bedroom x 1

o Ensuite;

o Walk in wardrobe with balcony to the street.
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3. Site Description

The subiject site is located on the southern side of Rowntree Street, between Spring Street
and Curtis Road. The site consists of a single allotment and is generally rectilinear shaped
with a total area of 230.4sgm.

The subject site has a frontage to Rowntree Street of 10.3m and supports a two storey dwelling
with a storage under croft area. The subject site is located within a conservation area and has
a fall of approximately 1.9m from the front to the rear boundary. The adjoining properties along
Rowntree Street encompass a similar topography to the subject site and as such the adjoining
dwellings present as a single and/or two storey form to the Rowntree Street streetscape and
a two and/or three storey built form when viewed from the rear respectively.
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4. Background
4(a) Site history

The following application outlines the relevant development history of the subject site and any
relevant applications on surrounding properties.

Subject Site

Application Proposal Decision & Date

PDA/2020/0510 | Demolition of existing dwelling and | Advice issued 20/01/2021
construction of new dwelling
PDA/2020/0280 Demolition of existing dwelling and | Advice issued 7/09/2020
construction of new dwelling
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Surrounding properties

81 Rowntree Street, Birchgrove
Application Proposal Decision & Date
D/2012/126 Alterations and additions to the ground- Approved, 3/05/2012

floor of the existing dwelling including a

new deck. SEPP 1 objections for Floor

Space Ratio and Landscaped Area.

M/2012/104 Section 96 modification of D/2012/126 Approved, 25/07/2012

which  approved alterations and

additions. Modification consists of
changes to the conditions of consent.

81 Rowntree Street, Birchgrove
Application Proposal Decision & Date
D/2012/334 Alterations and additions to the existing | Approved, 26/09/2012

dwelling including internal layout
changes at ground and lower ground-
floor levels, facade changes and
associated site works. SEPP 1 objection
for Floor Space Ratio.

4(b) Application history

The following table outlines the relevant history of the subject application.

Date Discussion / Letter / Additional Information

26/07/2022 Request for additional information sent to the applicant requesting
design changes to address the outstanding heritage matters, building
location zone of the first floor, northern side setback, solar access
impacts as well a clause 4.6 variation request for FSR.

17/08/2022 Response to request to information letter provided by the applicant
including revised plans to address the heritage matters, revised shadow
diagrams, Clause 4.6 to vary FSR. Further justification was provided
regarding the building location zone of the first floor and northern side
setback.

5. Assessment

The following is a summary of the assessment of the application in accordance with Section
4.15 of the Environmental Planning and Assessment Act 1979.

5(a) Environmental Planning Instruments

The application has been assessed against the relevant Environmental Planning Instruments
listed below:

o State Environmental Planning Policy (Resilience and Hazards) 2021
e State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004
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The following provides further discussion of the relevant issues:

5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021

Chapter 4 Remediation of land

Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of
any development on land unless:

“(a) it has considered whether the land is contaminated, and

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state
(or will be suitable, after remediation) for the purpose for which the development is proposed
to be carried out, and

(c) if the land requires remediation to be made suitable for the purpose for which the
development is proposed to be carried out, it is satisfied that the land will be remediated before
the land is used for that purpose.”

In considering the above, there is no evidence of contamination on the site.

There is also no indication of uses listed in Table 1 of the contaminated land planning
guidelines within Council’s records. The land will be suitable for the proposed use as there is
no indication of contamination.

5(a)(ii) State Environmental Planning Policy (Building Sustainability Index:
BASIX) 2004

A BASIX Certificate was submitted with the application and will be referenced in any consent
granted.

5(a)(iii)  Leichhardt Local Environment Plan 2013 (LLEP 2013)

The application was assessed against the following relevant clauses of the Leichhardt Local
Environmental Plan 2013:

e Clause 1.2 - Aims of the Plan

e Clause 2.3 - Zone objectives and Land Use Table

e Clause 2.5 - Additional permitted uses for land

e Clause 2.7 - Demolition

e Clause 4.3A - Landscaped areas for residential accommodation in Zone R1

¢ Clause 4.4 — Floor Space Ratio

e Clause 4.5 - Calculation of floor space ratio and site area

¢ Clause 4.6 - Exceptions to development standards

e Clause 5.10 - Heritage Conservation

e Clause 6.1 - Acid Sulfate Soils

e Clause 6.2 - Earthworks

o Clause 6.4 - Stormwater management
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(i) Clause 2.3 - Land Use Table and Zone Objectives

The site is zoned LR1 under the LLEP 2011. The LLEP 2013 defines the development as:
“Dwelling house means a building containing only one dwelling.”

The development is permitted with consent within the land use table. The development is
consistent with the objectives of the LR1 zone.

The following table provides an assessment of the application against the development
standards:

Standard Proposal non Complies
compliance

Floor Space Ratio
Maximum permissible: 0.9:1 or 207.4sgm | 1:1 or 231.15sgm | 23.75sqm or No

11.5%
Landscape Area
Minimum permissible: 15% or 34.6sgm 62sgm or 26.9% - Yes
Site Coverage
Maximum permissible: 60% or 138.2sgm | 56% or 129sgm - Yes

Clause 4.6 Exceptions to Development Standards

As outlined in table above, the proposal results in a breach of the following development
standard:
o Clause 4.4 — Floor Space Ratio

The applicant seeks a variation to the Floor Space Ratio development standard under Clause
4.4 of the Leichhardt Local Environment Plan 2013 by 11.5% (23.75 sqm).

Clause 4.6 allows Council to vary development standards in certain circumstances and
provides an appropriate degree of flexibility to achieve better design outcomes.

In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary
in this instance, the proposed exception to the development standard has been assessed
against the objectives and provisions of Clause 4.6 of the Leichhardt Local Environment Plan
2013 below.

A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of the
Leichhardt Local Environment Plan 2013 justifying the proposed contravention of the
development standard which is summarised as follows:

e The new dwelling house helps to provide housing types and densities to meet the
housing needs of the community in a development that is compatible with the
character, style, orientation and pattern of surrounding buildings, streetscapes, works
and landscaped areas.

o The development has been designed in a manner which protects and enhances the
amenity of existing and future residents and the neighbourhood.

e The proposal is generally consistent with existing height, bulk and scale of the existing
dwelling and is in keeping with the density pattern in the locality
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The development facilitates design excellence by ensuring the extent of floor space in
building envelopes leaves generous space for the articulation and modulation of
design.

The variation to the floor space ratio control (11.5%) is relatively modest as it is of
negligible impact to the streetscape and the amenity of neighbouring properties largely
owning to natural topography which enables that a significant portion of the lower
ground floor is below natural ground level

The applicant’s written rationale adequately demonstrates compliance with the development
standard is unreasonable / unnecessary in the circumstances of the case, and that there are
sufficient environmental planning grounds to justify contravening the development standard.

It is considered the development is in the public interest because it is consistent with the
objectives of the R1 — General Residential Zone, in accordance with Clause 4.6(4)(a)(ii) of the
Leichhardt Local Environment Plan 2013 for the following reasons:

To provide for the housing needs of the community.

Comment: The proposal caters for the housing needs of the community by improving
upon existing development for ongoing residential use.
To provide for a variety of housing types and densities.

Comment: The proposal seeks to provide a new dwelling that is generally consistent
with the density of the HCA.

To enable other land uses that provide facilities or services to meet the day to day
needs of residents.

Comment: NA
To improve opportunities to work from home.

Comment: The proposal includes rooms to allow opportunities for the residents to work
from home.

To provide housing that is compatible with the character, style, orientation and pattern
of surrounding buildings, streetscapes, works and landscaped areas.

Comment: The proposal is predominately compatible with the character, style and
pattern of surrounding dwellings with the exception of the first floor rear setback which
can be addressed by way of condition.

To provide landscaped areas for the use and enjoyment of existing and future
residents.

Comment: The proposal is consistent with the landscaped area requirements.

To ensure that subdivision creates lots of regular shapes that are complementary to,
and compatible with, the character, style, orientation and pattern of the surrounding
area.

Comment: NA, No subdivision is proposed.
To protect and enhance the amenity of existing and future residents and the
neighbourhood.

Comment: The proposed development will generally not have any adverse impacts on
the amenity of surrounding properties, with particular regard for solar access, visual
privacy and bulk and scale.
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It is considered the development is in the public interest because it is consistent with the
objectives of the Floor Space Ratio development standard, in accordance with Clause
4.6(4)(a)(ii) of the Leichhardt Local Environment Plan 2013 for the following reasons:

e (ato ensure that residential accommodation—

(i) is compatible with the desired future character of the area in relation to building bulk,
form and scale, and

Comment: The subject site is located within the Birchgrove Distinctive Neighbourhood.
The design of the development complements the character of the area and maintains
the predominant two storey scale from the street. The proposed additions will not
detract from the adjoining dwellings, and is considered not to compromise the desired
future character of the distinctive neighbourhood.

o (i) provides a suitable balance between landscaped areas and the built form, and

Comment: The proposal is consistent with the landscaped area requirements.
o (i) minimises the impact of the bulk and scale of buildings,

Comment: The proposal generally provides an acceptable scale of development in the
context of surrounding development and would not pose adverse amenity impacts to
neighbouring properties subject to recommended conditions pertaining to the side and
rear setbacks.

The concurrence of the Planning Secretary may be assumed for matters dealt with by the
Local Planning Panel.

The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of
Clause 4.6(3)(b) of the Leichhardt Local Environment Plan 2013. For the reasons outlined
above, there are sufficient planning grounds to justify the departure from Floor Space Ratio
and it is recommended the Clause 4.6 exception be granted.

However, it is noted in order to address other outstanding design matters discussed elsewhere
within this report, namely in relation to the side and rear setback provisions, recommended
design change conditions if adopted will subsequently reduce the FSR on the subject site
closer to compliance.

Clause 5.10 Heritage Conservation

The subject property at 79 Rowntree Street, Birchgrove, is a contributory dwelling located
within the Town of Waterview Heritage Conservation Area (C4 in Schedule 5 of the Leichhardt
LEP 2013). The proposal seeks to demolish the existing dwelling and ancillary structures and
construct a new dwelling, the demolition of a contributory dwelling within a HCA requires an
assessment against the planning principle from Helou v Strathfield Municipal Council. An
assessment of this has been undertaken below:

1. What is the heritage significance of the conservation area?
Comment: Please refer to Attachment D for a copy of the statement of significance for the
Town of Waterview Heritage Conservation Area.

2. What contribution does the individual building make to the significance of the conservation
area?
Comment: The HIS details significant alterations and additions made to the dwelling and
states that in comparison to Californian Bungalows elsewhere in Birchgrove, the subject
dwelling is an ordinary dwelling with no interesting detailing that makes little or no
contribution to the streetscape.

3. Is the building structurally unsafe?
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Comment: The Structural Report concludes the dwelling is not structurally adequate to
accommodate any future works.

4. If the building is or can be rendered structurally safe, is there any scope for extending or
altering it to achieve the development aspirations of the applicant in a way that would have
a lesser effect on the integrity of the conservation area than demolition? If the answer is
yes, the cost of the necessary remediation/rectification works should be considered.
Comment: The structural report provided with the application states that remediation of the
existing dwelling is impractical. Namely that it is not feasible, practicable or economical to
salvage the dwelling and that there aren’t any remediation works that can be
recommended to conserve the dwelling. Furthermore, attempts to make the structure
adequate will require significant work, most of which requires removal of existing elements
of the dwelling. The underpinning works to the existing footings in particular are labour
intensive and risk damage to the structure in the process due to the fragility of the brick
footings.

5. Are these costs so high that they impose an unacceptable burden on the owner of the
building? Is the cost of altering or extending or incorporating the contributory building into
a development of the site (that is within the reasonable expectations for the use of the site
under the applicable statutes and controls) so unreasonable that demolition should be
permitted? If these costs are reasonable, then remediation/rectification (whether
accompanied by alteration and/or extension or not) should be preferred to demolition and
rebuilding.

Comment: The structural report provided with the application does not believe it is feasible,
practicable or economical to attempt to salvage the structure.

6. Is the replacement of such quality that it will fit into the conservation area? If the
replacement does not fit, the building should be retained until a proposal of suitable quality
is approved.

Comment: The amened proposal has largely incorporated the design change requests as
detailed within the request for additional information letter. As such the proposed infill
dwelling will fit in with the immediate streetscape and the Town of Waterview HCA.

Based on the assessment above, the demolition of the existing dwelling is supported. The
proposed infill dwelling has been designed so it is consistent with the character of the HCA in
terms of built form, scale and materials.

Having regard to the above, the proposal is considered to satisfy the provisions of Clause 5.10
of LLEP 2013.

5(b) Inner West Local Environmental Plan 2022

The Inner West Local Environment Plan 2022 (IWLEP) was gazetted on the 12" of August
2022. As per Section 1.8A — Savings provisions, of this plan, as the subject development
application was made before the commencement of this Plan, the application is to be
determined as if the IWLEP 2022 had not commenced.

Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 requires
consideration of any Environmental Planning Instrument (EPI), and (1)(a)(ii) also requires
consideration of any EPI that has been subject to public consultation. The subject application
was lodged on 18 February 2022, on this date, the IWLEP was a draft EPI, which had been
publicly exhibited and was considered imminent and certain.

Notwithstanding this, the amended provisions of the draft EPI do not alter the outcome of the
assessment of the subject application.
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5(d) Development Control Plans

The application has been assessed and the following provides a summary of the relevant
provisions of Leichhardt Development Control Plan 2013.

LDCP2013 Compliance

Part C

C1.0 General Provisions Yes

C1.1 Site and Context Analysis Yes

C1.2 Demolition Yes

C1.3 Alterations and additions Yes

C1.4 Heritage Conservation Areas and Heritage ltems Yes

C1.11 Parking Yes

C1.12 Landscaping Yes

Part C: Place — Section 2 Urban Character

C2.2.2.6 Birchgrove Distinctive Neighbourhood Yes

Part C: Place — Section 3 — Residential Provisions

C3.1 Residential General Provisions Yes

C3.2 Site Layout and Building Design No — see discussion
C3.3 Elevation and Materials Yes

C3.5 Front Gardens and Dwelling Entries Yes

C3.6 Fences Yes

C3.7 Environmental Performance Yes

C3.8 Private Open Space Yes

C3.9 Solar Access Yes — see discussion
C3.11 Visual Privacy Yes — see discussion

Part D: Energy

Section 1 — Energy Management Yes
Section 2 — Resource Recovery and Waste Management

D2.1 General Requirements Yes
D2.2 Demolition and Construction of All Development Yes
D2.3 Residential Development Yes
Part E: Water

Section 1 — Sustainable Water and Risk Management

E1.1.3 Stormwater Drainage Concept Plan Yes
E1.2 Water Management Yes
E1.2.1 Water Conservation Yes
E1.2.2 Managing Stormwater within the Site Yes
E1.2.3 On-Site Detention of Stormwater Yes

The following provides discussion of the relevant issues:

C3.2 Site Layout and Building Design

Building Location Zone (BLZ)

The BLZ is to be determined on a floor-by-floor basis where works are to be reasonably
expected to be built. The proposed first floor of the dwelling is setback 6.3m from the rear
boundary and serves a generously sized 32sgm master bedroom with ensuite, WIR as well
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as an 8.7sqm void to the kitchen entry area on the ground floor below. The properties

immediately adjoining the site at 81 and 69 Rowntree Street do not have an established first

floor addition, and as such in accordance with the provisions under this part the BLZ is to be

established on merit. Pursuant to Control C6 under this Part of LDCP2013, where a proposal

seeks a establish a new BLZ, various tests need to be met. These tests are assessed below:

e a. Amenity to adjacent properties (i.e. sunlight, privacy, views) is protected and compliance
with the solar access controls of this Development Control Plan is achieved;
Comment: Acceptable. The proposal complies with applicable solar access and privacy
controls and will result in no loss of views.

e b. the proposed development will be compatible with the existing streetscape, desired
future character and scale of surrounding development;
Comment: Not acceptable. Due to the fall of the site, the first-floor works will not adversely
impact the existing Rowntree Street streetscape but will contravene with the desired future
character, scale and rhythm of surrounding developments when viewed from the rear.
Whilst the properties immediately adjoining the subject site do not have a first-floor
addition, dwellings further to the north-east of the site, with 83 and 85 Rowntree Street
being the closest, can be utilised to guide where bulk should be reasonably expected on
the site. The first floor of 83 Rowntree Street has a rear setback of 8.6m, in comparison to
the proposal which has a rear setback of 6.3m, this is a difference of 2.3m. This significant
difference in the location of the rear setback does not ensure that the pattern of
development/built form can be maintained for dwellings located on the south-eastern side
of Rowntree Street. Furthermore, the rear setback proposed will result in incremental
visual bulk impacts to the properties at the rear and will hinder the ability of the immediately
adjoining properties to benefit from view to Sydney Harbour in the future.

e c. the proposal is compatible in terms of size, dimensions privacy and solar access of
private open space, outdoor recreation and landscaping;
Comment: Acceptable. The proposed development is compliant with the minimum POS,
site coverage and solar access requirements under the provisions of the LDCP 2013.

e d. retention of existing significant vegetation and opportunities for new significant
vegetation is maximised; and
Comment: Acceptable. The proposal is consistent with the landscaped area requirements

o ¢. the height of the development has been kept to a minimum to minimise visual bulk and
scale, as viewed from adjoining properties, in particular when viewed from the private open
space of adjoining properties.
Comment: Acceptable. The overall height of the proposal has been designed to follow the
fall of the site, this being from the front to the rear of the site.

The proposal in its current form has not demonstrated that it satisfies the merits of the BLZ
test. Furthermore, given that the proposal seeks to construct a new dwelling on the site there
is no reasonable justification derogate from the BLZ requirements. As such a condition is
included in the recommendation requiring that the first-floor is setback 2.3m resulting in a
setback of 8.3m from the rear boundary.

Side setbacks

The subject site falls approximately 1.9m from the front to the rear of the site and as such the
side setback requirements are varied. The new dwelling seeks a 231mm to nil setback to the
north- eastern boundary on all floors, whilst the dwelling will be setback from the southwestern
boundary by 900mm at the lower ground and ground floor, and 2.6m to 3.9m at the first floor.
In this regard, the following table outlines the location / extent of proposed side setback
breaches:
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Elevation Wall height Required Proposed Complies Elevation
setback setback
North east 4.5m (front of | 980mm (front | 231mm - nil No, not | North east
(81 Rowntree | dwelling) — | of dwelling) — acceptable in | (81 Rowntree
Street) 7.2m (rear of | 2.5m (rear of part. Street)
dwelling) dwelling)
South west 2.6m (front of | 115mm (front | 900mm (lower | No - | South west
(69 Rowntree | dwelling) — | of dwelling) — | and  ground | Acceptable (69 Rowntree
Street) 7.2m (rear of | 2.5m (rear of | floor) Street)
dwelling) dwelling) 2.6m — 3.9m
(first floor)

Pursuant to Clause C3.2 of the LDCP2013, where a proposal seeks a variation of the side
setback control graph, various tests need to be met. These tests are assessed below:

The development is consistent with relevant Building Typology Statements as outlined
within Appendix B — Building Typologies of the LDCP2013 and complies with streetscape
and desired future character controls.

Comment: Acceptable. Detached dwellings comprise of a range of storeys with varying

setbacks to their respective side boundaries. Dwellings on the south-eastern side of
Rowntree Street generally have a side setback to one boundary to allow pedestrian access
down to the rear yard or a secondary side entrance to the dwelling. The form and scale of
the proposal and its architectural style, materials and finishes will be complementary with,
and will remain consistent with the existing surrounding development and will maintain the
character of the area.

The pattern of development is not adversely compromised.

Comment: Acceptable. The pattern of development consists of varying setbacks to their
respective side boundaries, the pattern of development within the streetscape is not
compromised by the proposal.

The bulk and scale of the development has been minimised and is acceptable.

Comment: Acceptable. The proposed development has been designed with consideration
to the objectives of the desired future character in addition to compliance with the
development standards of the LLEP 2013.

The proposal is acceptable with respect to applicable amenity controls e.g. solar access,
privacy and access to views.

Comment: Acceptable. The proposal complies with applicable solar access and privacy
controls and will result in no loss of views as a result of the side setbacks of the form.
The proposal does not unduly obstruct adjoining properties for maintenance purposes.
Comment: Not acceptable. The proposed side setback at the northern boundary, this being
231mm to nil will hinder the existing access and the continued maintenance of the external
weatherboard wall of the dwelling at 81 Rowntree Street. It is recommended on any
consent issued that the northern eastern wall of the garage is to be setback so that there
is @ minimum 600mm separation distance between the proposal and the southern wall of
81 Rowntree Street.

C3.9 Solar Access

Given the constraints of the site, namely the site fall and orientation, it is difficult for the new
dwelling to satisfy the requirements under Provision C9 which requires new dwellings to obtain
a minimum 3 hours of direct sunlight to the main living room area between 9am and 3pm. The
new dwelling has been configured to concentrate the primary living areas to the rear of the
site to allow access to the POS area in compliance with the LDCP 2013 controls and
objectives. With this considered in addition to the pattern of development for dwellings located
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along the south-eastern side of Rowntree Street the absence of direct solar access to the main
living room area is acceptable.

The shadow diagrams provided with the application illustrate the proposal will result in
additional overshadowing impacts to the rear POS area to the adjoining dwellings to the south
of the subject site, this being 69 Rowntree Street, 56 to 60 Short Street. The diagrams provided
with the proposal illustrates the impacted properties received less than the minimum 50%
direct solar access to their respective POS area during the winter solstice. Pursuant to Control
C19 under this Part of the of the LDCP2013, where a proposal seeks to further reduce the
amount of solar amenity retained to the adjoining property, various tests need to be met. These
tests are assessed below:

e The reasonableness of the development overall, in terms of compliance with other

standards and controls concerned with the control of building bulk and having regard to
the general form of surrounding development;
Comment: As the subject site is located within a HCA, to ensure compliance with the
objectives of the heritage provisions any new infill development is required to be of an
appropriate scale and form that is consistent with the streetscape, desired future and HCA
character. With this considered the new dwelling satisfies the heritage requirements whilst
minimising visual bulk and subsequent overshadowing where possible. The proposal
seeks to vary the FSR development standard without compromising the requirements
under Clause 4.6 of the LLEP 2013. A condition is included in the recommendation
requiring that the first floor has an increased setback from the rear to respond to the BLZ
requirements, this recommended design change will likely marginally improve the extent
of solar access retained at the adjoining properties.

e Site orientation;

Comment: The subject site has a north-west to south-west orientation, with north-west
being the front of the site. The proposal will result in additional overshadowing impacts to
69 Rowntree Street between 9am -11am; to 56 Short Street between 9am — 11am; to 58
Short Street between 12pm and 2pm; to 60 Short Street between 1pm — 3pm. The shadow
diagrams provided illustrate that the proposal will not result in any additional
overshadowing impacts to the impacted POS area during the March/September Equinox
— ensuring that the adjoining sites will retain solar amenity throughout the remainder of the
year.

o The relative levels at which the dwellings are constructed;

Comment: The proposed development employs minimum ceiling heights where possible.

e The degree of skill employed in the design to minimise impact; and
Comment: The proposed development has been articulated and designed to mitigate
overshadowing impacts to the adjoining property where possible. A condition is included
in the recommendation requiring that the first floor has an increased setback from the rear
to respond to the BLZ requirements, this recommended design change will likely
marginally improve the extent of solar access retained at the adjoining properties.

o Whether reasonably available alternative design solutions would produce a superior result
Comment: Given the existing site constraints, this being the site fall, orientation, HCA and
pattern of development orientation, an alternative solution would produce a marginally
improved result during 21 June. It is recommended on any consent issued that the first
floor has an increased setback from the rear to respond to the BLZ requirements, this
recommended design change will likely marginally improve the extent of solar access
retained at the adjoining properties.

C3.11 Visual Privacy

Provision C9 under this part permits balconies at the first floor with a maximum depth of 1.2m

and length of 2m however a larger balcony may be considered if it can be demonstrated that

there will be no adverse impact to surrounding properties. The proposal seeks to include a
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balcony to the rear of the ground floor accessible via the kitchen and living room and is to
measure 1.5m in depth and 8m in length (this being the full width of the dwelling as viewed
from the rear). Due to the steep fall of the site the ground floor rear balcony will be perceived
as a first-floor balcony when viewed from the rear POS areas of the adjoining dwellings at
Rowntree and Short Street and as such the requirements of C9 are to be considered in this
instance.

As the proposed balcony is to the main living areas within the dwelling and is a highly used
area within the dwelling additional design measures are recommended to be incorporated to
minimise the extent of the visual privacy impacts where possible. To mitigate direct
overlooking into the rear POS areas of the adjoining properties at 81 and 69 Rowntree Street
as well as the POS areas to the properties at the rear a condition is included in the
recommendation requiring that the depth of the balcony is reduced to 1.2m and privacy
screens are erected at the north-east and south-west side elevations to a minimum block out
density of 75% to a height of 1.8m.

Furthermore, the objectives under this part require sightlines within 9m and 45 degrees
between living rooms to be mitigated. The ground floor window at the south-west elevation will
look into the ground floor window of 69 Rowntree Street. To mitigate direct overlooking into
the adjoining property a condition is included in the recommendation requiring that the sill
height of W05 to the kitchen has an increased sill height of 1.7m above the FFL.

5(e)  The Likely Impacts

The assessment of the Development Application demonstrates that, subject to the
recommended conditions, the proposal will have minimal impact in the locality.

5(f) The suitability of the site for the development

Provided that any adverse effects on adjoining properties are minimised, this site is considered
suitable to accommodate the proposed development, and this has been demonstrated in the
assessment of the application.

5(g) Any submissions

The application was notified in accordance with the Community Engagement Framework for
a period of 14 days to surrounding properties. Four submissions were received in response to
the initial notification.

The following issues raised in submissions have been discussed in this report:
- Loss of solar access to 60 Short Street — see Section 5(d)
- Obstruction of continued maintenance of external wall of 81 Rowntree Street — see
Section 5(d)
- Visual privacy impacts from ground floor rear balcony and ground floor kitchen
window- see Section 5(d)

In addition to the above issues, the submissions raised the following concerns which are
discussed under the respective headings below:

Issue: Acoustic impacts from the sliding doors at the western elevation adjacent to 69
Rowntree Street.
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Comment: The proposed sliding doors are to service bedrooms within the dwelling and are
setback 900mm from the side boundary, it is unlikely that this glazing at the lower ground floor
will attribute to adverse acoustic impacts to the adjoining property.

Issue: Acoustic and visual privacy impacts from the ground floor bathroom to 69 Rowntree
Street.

Comment: The south-west bathroom window is a highlight window and services a non primary
area within the dwelling as such it is not likely there will be adverse impacts to the adjoining
property.

5(h) The Public Interest

The public interest is best served by the consistent application of the requirements of the
relevant Environmental Planning Instruments, and by Council ensuring that any adverse
effects on the surrounding area and the environment are appropriately managed. The proposal
is not contrary to the public interest.

6 Referrals

6(a) Internal

The application was referred to the following internal sections/officers and issues raised in
those referrals have been discussed in section 5 above.

- Heritage

- Development Engineering
- Trees

7. Section 7.11 Contributions/7.12 Levy

Section 7.12 levies are payable for the proposal.

The carrying out of the development would result in an increased demand for public amenities
and public services within the area. A contribution of $8,160.79 would be required for the
development under Former Leichhardt Local Government Area Section 7.12 Development
Contributions Plan 2020

A condition requiring that contribution to be paid is included in the recommendation.

8. Conclusion

The proposal generally complies with the aims, objectives and design parameters contained
in Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 2013.

The development will not result in any significant impacts on the amenity of the adjoining
premises/properties and the streetscape and is considered to be in the public interest.

The application is considered suitable for approval subject to the imposition of appropriate
conditions.
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9.

Recommendation

The applicant has made a written request pursuant to Clause 4.4 Floor Space Ratio of
the Leichhardt Local Environmental Plan 2013. After considering the request, and
assuming the concurrence of the Secretary has been given, the Panel is satisfied that
compliance with the standard is unnecessary in the circumstance of the case and that
there are sufficient environmental grounds to support the variation. The proposed
development will be in the public interest because the exceedance is not inconsistent
with the objectives of the standard and of the zone in which the development is to be
carried out.

That the Inner West Local Planning Panel exercising the functions of the Council as
the consent authority, pursuant to s4.16 of the Environmental Planning and
Assessment Act 1979, grant consent to Development Application No. DA/2022/0106
for demolition of existing dwelling and construction of a new dwelling at 79 Rowntree
Street, Birchgrove subject to the conditions listed in Attachment A below.
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Attachment A — Recommended conditions of consent

CONDITIONS OF CONSENT

DOCUMENTS RELATED TO THE CONSENT
1. Documents related to the consent

The development must be carried out in accordance with plans and documents listed below:

Plamn, Plan Name Date lssued | Prepared by
Revision and

lszue No.

A-DA-008, Proposed site & roof 21082022 CRE Design
Rew 2 plan

A-DA-008, Proposed lower ground | 210872022 ORK Design
Rewv 2 flaar plan

A-DA-00g, Proposed Ground Floor | 2108/2022 CORE Design
Rav 2 Ftan

A-DA-010, Proposed First  Floor | 200872022 QRK Design
Rew 2 Flan

ADa=011, Proposed north & south | 20872022 ORK Design
Rev 2 elevation plan

A-Da-012, Proposed west & east 2082022 QORE Design
Rey 2 elavation

A-Da-013, Proposed sections H0B2022 QREK Design
Rav 2

A-DA-014, Finishes Schadule 20812022 CRK Dasign
Rey 2

A-DA-03586, Fromt ferce slevation & 20082022 CRK Design
Rev 2 driveway section

12622328 Basix Certificate 280112021 AENEC
C-36685-01, Stormwater Drainage 147002022 Kozarvoshk & Fartners
Rav 2 Plan
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L0071, Rev & Landscape Plan 40212022 Jazon Packenham

As-amended by the conditions of consant

DESIGN CHANGE

2. Design Change

Prior 1o the ssue of a Construction Certificate, the Certifying Authority musl be provided with
amended plans demonstrating the following:

d. The first floor level s lo be setback 2.3mis0 as lo resull in a 8.3m setback from the
rear boundary,

k. The north-eastemn wall of the garage 15 to be setback so thal there s 3 minimum
&00mm separation distance between the proposad north eastern boundary wall of the
gorage and the southern external weatherboard wall of 81 Rowntres Sireet,
Birchgrave The internal width of car space shall be maintained at 3 matres with the
rest of the dwelling altered intemally to acoommiodate this change.

. The depth of the ground floor rear balcony is to be reduced from 1.5m to 1.2m

EEES
3. Security Deposit - Custom

Priar to the commencement of demolition warks ar prior to the issue of a Conztruction
Cerificate, the Cerifying Authordy must be provided wath wiitten evidence that a securty
doposit and inspoction fee has been paid to Council to cover the cost of making good any
damage caused to any Councdl property or the physical environment as a consequence of
carrying out the works and as surety for the proper completion of any road, featpath and
drainage works reguired by this consent.

Eecuri_tﬁgpnsit;pinf cost of works or $8000.00 - whichaver s greates
Inspection Fee: 5350.00

PAGE 362



Inner West Local Planning Panel ITEM 6

Fayment will be accepted in the form of cash. bank chegue, EFTPOS/cradit card (fo a
raxirem of 510,000) or bank guarantee. Bank Guarantees must not have an expiry date.

The Inspection fee is required for the Coundl to determine the condition of the adiacent road
raserve and factpath prior to and on completion of the works belng carried out.

Should any of Council's property andfor the physical environment sustain damage during the
coursa of the demelition or construction works, or if the works put Council's assets or the
environment at risk, or if any road, footpath or drainage works required by this consent are not
completed satisfactorily, Council may camy out any works necessary to rapair the damage,
remoave the risk or complels the works, Council may utilise part ar all of the secunty deposi o
restore any damages, and Councll may recover, (n any court of competent jurisdiction, any
costs to Council for such restorations.

A request for release of the security may be made to the Councll after gl construction waork
has been completed and a final Cecupation Cerficate ssued,

The amount nominated s only current for the financlal yvear In which the initizl consent was
izsued and is revised each financial year. The amount payable must be consisient with
Councd’s Fees and Charges in force at the daie of payment.

4. Section 7.12 (lormerly section 84A) Development Contribution Payments

Prior to the issue of a Constiuclion Certificata, wiilten evidence must be provided to the
Cerifying Authority that a monetary contribution to the Inner Weast Council has been pald,
toveards the provision of infrastructure, required to address increased demand for kocal
sarvices genarated by additional development within the Local Governmeant Area (LGA). This
condition s imposed in accordanca with Saction 7.12 of the Environmental Planning and
Assessment Act 1978 and in accordance with Former Leschhard? Local Govermment Area
Section 7.12 Development Canfributians Plan 2020,

Note: Copies of these contribution plans can be inspected at any of the Inner Wes! Council
Gervice Centres or viewed onling at hitps:/Awasw innerwvest nsw gov aw/develop/planning-
controlsisection-S4-contrbutions

Payment amount®;
$8,180.79
‘Indexing of the Sechion 7.12 confribution

The contribution ameount to be paid te the Council is to be adjusted at the time of the actual
payment in accordance with the provisions of the relevant contributions plan. In this regard,
you are recommended to make contact with Inner West Coundl prior fo arranging your
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payment method to confirm the correct current payment amount (at the expected time of
payment).

Paymont mathods.

The required contribution must be paid either by BFAY (to a maximam of $500,000),
unendorsed bank cheque (from an Australian Bank only); EFTPOS (Debit anly); credit
card {Note: A 1% credit card transaction fee applies to all credit card transactions; cash
(to a maximum of 370,000}, 1t should be noted that personal cheques or bank guarantees
cannot be accepted for the payment of these contributions. Prior to payment contact
Council's Planning Team lo review charges to current indexed quarter, please allow a
minimum of 2 business days for the Invoice to be issued before payment can be
accepted.

6. Long Service Lavy

Prior to the issue of 3 Construction Certificate, written evidence must be provided to the
Certifying Authority that the long service levy in accordance with Section 34 of the Bwiding
and Constrietion Industry Long Senvdes Papments Act 1986 has been paid at the prescribed
rale of 0.35% of the lotal cost of the work to either the Long Service Payments Corporalion or
Council for any work coesting 525,000 or more,

GENERAL CONDITIONS

6. Tree Protection

Mo trees on public property (footpaths roads, reserves ete ) are to be rermoved or damaged
during works unless specifically epproved in this consent or marked on the approved pians for
remaval.

Frescribed rees protected by Council's Management Controls on the subject property andior
any vaegetation an surrounding properties must not be damaged or removed during works
uniess specific approval has been provided under this consent.

Ay public tres within five (5) metres of the development must be protected in accordancs with
Council's Development Fact Sheef—Tress on Development Sifes.

Mo activities, storage or disposal of materials taking place beneath the canopy of any tree
{including trees on neighbouring sites} protected under Council's Tree Management Contrals
at any tirme,
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7. Boundary Alignment Levels

Alignment levels for the site at all pedestrian and vehicular access localions must match the
axisting back of footpath levels at the boundary.

8. Balcony

Prior to the ssue of a Construction Certificate, the Certifying Authority must be provided with
amended plans indicating the erection of a privacy screen on the north-sastern and south-
western sides of the ground floor rear balcony having a minimum bleck oul density of 75%
anda height of 1.6 matres above the finished floor level of the balcony.

9. Privacy

Prigr to the ssue of a Construction Certificate, the Certitying Authorty must be provided with
amended plans indicating Window 05 (kitchen window) being amanded in the following
mannar

a. Minimurm sill height of 1.7 metres above floor level,
10. Waste Management Plan

Prior to the commencement of amy works (including any demolition works), the Cerdifying
Autharity is required to be pravidad with a Recyeling and Waste Managerment Plan (RVWWMP)
in accordance with tha relevant Development Contral Plan.

11. Erosion and Sediment Caontrol

Priar to the lssue of a commencement of any works (including any demalition works), the
Cartifying Authority must be provided with an erosion and sediment contrel plan and
specificalion. Sedimeanl contrel devices must be installed and maintained in proper working
arder ta prevent sediment discharge from the construction site,

12. Standard Street Tres Pratection

Prior to the commencement of any work. the Cerfifying Authorty must be provided with details
of the methods of protection of all street trees adjacent to the site during demalition and
construction.

13. Works Outside the Property Boundary

This developmant consent does not authorise works outside the property boundaries on
adjoining lands.
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ERIOR TO ANY DEMOLITION
14. Dilapidation Report

Prior to any works commencing (including demealition), the Certifying Authority and owners of
|dentified proparties, must be provided with & colour copy of a dilapidation report prepared by
a suitably gualified person. The roport is required to include colour photographs of all the
adjnining properties at 81 an 6% Rowntree Street, Birchgrove to the Cerfifying Authority's
satisfaction. In the svent that the consant of the adjoining property owner cannol be obltamed
to undertake the report, copies of the lettar/s that have been sent via registered mail and any
rasponses recalved must be forvarded to the Certifying Authorlty befora work commences

15. Advising MNeighbours Prior to Excavation

At least 7 days before excavating below the lavel of the base of the footings of & building on
an adjoining allotment of land, give notice of intantion to do so to the owner of the adjoining
allotment of land and fumish particutars of the excavation to the owner of the building being
aracted or demalished.

16. Construction Fencing
Friar to the commencemant of amy works (including demalition], the site. must be enclosed

with suitable fencing to prohiblt unauthorised access. The fencing must be eracted as a barrier
between the publiz place and any neighbounng property.

IOR TO M CTIO TIFICAT
17. Dilapidation Report — Pre-Development — Minor

Prior to the issue of 3 Construction Certificate or any demolition, the Certifying Authority must
be provided with & dilpidation reparl including colour photos showing the existing condition
of the footpath and roadway adjacent to the site,

18. Parking Facilities - Domestic

Prior to the Esue of a Construction Certificate, the Cedifying Authorty must be provided with
plans certified by a suitably qualified Civil Engineer demonstrating that the design of the
vehicular access and off-street parking faciliies must comply with Austrailan Standard
ASINZS2890.1-2004 Parking Facilties — Off-Street Car Farking and the following specific
requiramants:
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a. The garage stab or driveway must rise within the property to be 170mm above the
adjacent road gutter level and higher than the street kerb and footpath across the full
width of the vehicle crassing. The longitudinal profile across the width of the vehicle
crossing must comply with the Ground Clearance requirements of AS/NZS 2890.1-
2004,

b A minimum of 2200mm headroom must be provided throughout the access and
parking facilities. Note that the headroom must be measured at the lowest projection
fram the ceiling. such as lighting fixtures, and to open garage doors;

c. Longitudinal sections along each outer adge of the access and parking faciitios,
extending to the centraline of the road camiageway must be provided, demonstrating
compliance with the above requirements:

d. The garagefcarportiparking space must have minimum ciear internal dimensions
of 3000mm x S400mm (length x widthy  The dimensions must be exclusive of
ohstructions such as walls, doors and columns, except whers they do not encroach
inside the design envalope specified in Section 5.2 of AS/NZS 2890 1-2004;

g, Where the drop adjacent lo the end of the parking moduleis) exceeds 800mm,
structural barders must be provided Whare the drop is between 150-600mm, whaal
stops must be provided. These physical controls must be installed in accordance with
the requiraments of Section 2.4.5 of ASINZS2890.1-2004. The design of struclural
barriers must be cortified by a suitably qualified Civil Enginger with Chartered Engincer
of Institution of Engineers Australia (CPEng) or Registered Professional Enginser of
Prafassionals Australia (RPEng) qualifications;

f. A plan of the proposed access and ad@cent lAneway, dewn &l @ 1.100 scale,
demonstrating that vehicle manoeuvrabllity for entry and exit to the parking space
complies with swept paths from ASINZS 28380, 1:2004, The plan must include any
exlsting on-strest parking spaces;

g. The maximum gradients within the parking medule must not exceed 1 in 20 (3%),
meazsurad parailel to the anglo of parking and 1 in 16 (6.25%), measured in any other
diraction In accardance with the requirements of Section 2 46 of ASINZS 28580 1-2004;

h. The parking space must be set back from the property boundary by a mimmum of
1000mm to [improve sight distance to pedestrians and/or ccommodste a transition
betwaan the parking space and the boundary], and

I The extarnal form and haight of the approved structures must not be altarad fram the
approved plans,

18. Stormwater Drainage System — Minor Developments (0OSD is required)
Priar to the issue of a Construction Certificate, the Certifying Authority must be provided with
stormwater drainage design plans incorporating on site stormwater detention andlor on site

relention/ re-use facilities (OSRIOSD), cedffied by a suitably qualified Civil Engineer thal the
dosign of the site drainage system complies with the following specific requiremants:
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a. The design must be generally in accordance with the stormwater drainage concept
plan on Drawing No. C-3685-01 prepared by Kozarovski & Parners and dated
140272022, as amended to comply with the following;

b, Stormwater runoff from all roef sreas within the property being collocted in & system of
gutters, pits and pipeline and be discharged, together with overflow pipefines from any
rainwater tank(s}, by gravity to the kerb and gufter of a public read/directly to Council's
piped drainage system via the OS0D/O5R tanks as necessary;

c. Comply with Council's Stormwater Drainage Code, Australian Rainfall and Runoff
{AR.R.), Australian Standard AS3500.3-2018 'Storrmwater Drainage’ and Council's
CCP,

d. Charged or pump-out stormvater drainage systams are not permitted including for
roof drainage,

& The design plans must detall the existing and propesed site drainages layout, size,
class and grade of pipelines, pit types, roof gulter and downpipe sizes,

f. OSDmay be reduced or replaced by on site retention (QSR) for rainvwabar reusa in
accordance with the ralevant DCP that applies 1o the land. Where this is pursued, the
propased on-site retention (OSR) tanks must be connected to @ pump systermn for
internal reuse for laundry purposes; the flushing of all txlets and for cutdoor usage
such as mgation. Surface water must not be driained to @inwater lanks where the
ooliected water [s to be used to supply water inside the dwelling, such as for toilet
flushing or laundry use;

g. Pipe and channel drainage systems including gutters must be dasigned to canvey
the one hundred (100) vear Average Recurrence Intzrval (AR flows from the
contributing catchment to the OS0I0SR tanks;

h. Details of the 100-year AR overflow route in case of failure\blockage of the drainage
systarm must be provided;

I As there s no overland flowllood path avalable from the rear and central courtyards
to the Rowntrea Street frontage, the design.of the sag pit and pipaed drainage system
is to maet the fallowing criteria:

a. Capture and convey the 100 year Average Recurrence Interval flow from the
contributing catchment assuming 80% blockage of the inlet and 50%
blockage of the pipe,

b, The maximurm water leval aver the sag pit shall not be less than
150mm below the floor level or damp course of the building; and

.. The design shall make provision for the natural flow of stormaater runcff from
uphilllupstream properiesilands.

§ A mmimum 150mm step up shall be provided between all external finished surfaces
and adjacent intarmal floor areas

k. The desmgn must make provision for the natural flow of sterrmwater runoff from
uphillupstream properties/lands.

. Details of external catchments currently draining fo the site must be included on the
plans: Existing natural overland flows from external catchrments may not be blocked
of diverted, but must be captured and catered for within the proposed site drainage
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system. Where necessary an inter-allotment drainage system must be incorporated
into the design;

. Mo nuisance or concentration of flows to other properties;

The stormwater system must not be influenced by backwater effacts or hydraulically
controlled by the receiving system,

Plans must specify that any components of the existing systam to be retained must
be certfied during construction to be in good condibion and of adequalte capacity to
convey the additional runoff generated by the development and be replaced or
upgraded if required;

An Inspectlon opening or starmmaatar pit must be installed inside tha property,
adjacent to the boundary. for all stormmwvater outlets;

Only a gingle point of discharge is permitted to the kerb and gutter, per frontage of
the sita:

New pipelines within the footpath area that are to discharge to the kerb and gutter
must be hot dipped gaivanised steal hollow section with a minimurn wall thickness of
4.0mm and a maximum seclien keight and width of 100mm or sewear grade uPYC
plpe with & maximum diameater of 100mm;

All stormwater outlets through sandstone kerbs must be carefully core drilled in
accordance with Council standard drawings,

All redundant pipelines within footpath area must be removed and footpathikerh
reinsiated

20. Structural and Geotechnical Report

Prior to the ssue of a Construction Certificate, the Certifying Authority musi be provided with
an integrated structural and geotechnical report and structural plans that address the design
of the proposed basemsant, preparad certified as compliant with the terms of this conditlon by
a qualified practicing Structural and Geotechmical Engineer(s) who holds current Chartered
Enginear gqualifications with the Instiution of Engineers Australia (CPEng) or ciurrent
Registered Professional Engineer gualifications with Prefessionals Australia (RPEng), The
report and plans must be prepared! amended to make provision for the following:

a
b

. The basermant must be fully tanked to prevent the ingress of subsurface flows,

Retaining walls must be entiraly self-supporting in the event that excavation s
undertaken within the road reserve adjacent to the property boundary to the depth of
the proposed stiucture;

Any existing or proposed retaining walls that provide support to the road reserve must
be adequate to withstand the loadings that could be reasonably expected from within
the constructad road and feotpath area, including norral traffic and heavy construction
and earth moving equipment, based on a design life of not less than S0 years;

All components of the basement, including footings, must be located entirely within the
property boundary,

Mo adverse impact on surmounding properties including Council's footpath and road;
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f  The existing subsurface flow regime in the vicinity of the development must not be
significantly akltered as a result of the development;

g. Recommendations regarding the method of excavation and construction, vibration
emissions and identifying risks to existing structures or those on adjoining or nearby
property; and

h. Provide relevant geotechnical subsurface conditions of the site, as determined by a
full geotechmecal imvestigation,

21. Structural Certificate Tor retained elements of the building

Priar to the Issus of a Construction Certificate, the Certifying Authority ks required to be
provided with a Structural Cerificate prepared by a practising structural enginesr, cerifying
the structural adequacy of the: property and its ability to withstand the proposed addiional, or
altered structural loads during all stages of construction, The carlificate must atso include all
detalls of the methodology to be emplayed In construction phases to achieve the ahaove
reguiremeants withowt result in demalition of alemants marked on the approved plans for
retantion,

22. Sydney Water — Tap In

Prior to the |ssue of a Constroction Certificats, the Certifying Authority is requirad to ensure
approval has been granted through Sydney Water's enline “Tap In' program te delenmine
whether the development will affect Sydney Water's sewvser and water mains, stormwatar
draing and/or easemants, and i further requirements need to be met.

Noter Flease refer fo the web sife hitp e spdnepwater, com. awtapindndex him for details
on the process o fefephone 13 20 82

DURING DEMOLITION AND CONSTRUCTION

23. Tras Protection

To pralect the following trees, trunk and branch profection must be instalied prior to any works
commancing in accordance with the approved Tree Frofection Plan and/or with Councll's
Devejopment Fact Sheef—Trees on Development Sites:

BotanicallCommon Mame/Location
Lagerstroemia indica [Crepe Mynrle) - Public foatpath
Elaeocarpus reficulatus (Blusberry Ash) - Public footpath

10
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24. Construction Hours - Class 1 and 10

Untess othenvise approved by Council, excavation, demolition, construction or subdivision
work are only permitted betwesn the hours of 7:00am to 5.00pm, Mondays te Saturdays
(inclusiva) with no works permitied on, Sundays or Public Holidays

256. Survey Prior to Fooltings

Upan excavation of the faotings and before the pouring of the concrete, the Certifying Autharity

must be provided with 2 certificate of survey from a registered land surveyor to vanfy thal he
structure will not encroach over the allotment boundaries.

PRIOR TO OCCUPATION CERTIFICATE

26, Certilication of Tree Plarting

Prior to the issue of any Coecupation Cedificate, the Principal Certifier i to be provided with
evidence cerbfied by a8 person heldng a minimum qualification of AQF3 Cerfificate of
Hortizuiture or Arborficutture that:

A minimum of one (1) x 751 litre size additional trae, which will attaln & minimum mature belght
of ten {10) meires, must be planted in a more suitable location within the propery at a
minirmum of 2.5m from any dwealling house or garage, and may not be planted less than at a
rrunimurm of 1.5 metres frem any boundary or sliucture and allovang lor Tuture tree growth,
The tree is to conform to AS2303—Tree sfock for landscape use. Trees listed as exempt
specias from Council’s Trea Management Contfrals, Palms; fruit trees and spacies recognized
to have a shorl Iife span will not be accepted as suitable replacemeants.

If the replacameant trees are found to be faulty, damaged, dying or dead within twehve (12}
manths of planting then they must be replaced with the same species (up to 3 occurrences),
If the troes are found dead before they reach a height where they are protected by Council's
Trea Management Conirols, they must be replaced with the same specios,

27. Project Arborist Certification
Frior to the issue of any Ococupation Certificate, the Principal Certifier is to be provided with

cerlifization from the project arborist the requirements of the conditions of consant related to
the landscape plan and the role of the project arborist have been complied with

11
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28. No Encroachments

Friar to the Bsue of an Qcoupation Certificate, the Principal Certifier must ensure that any
ancroachments on to Council road or footpath resulting from the building warks have been
remaved, including opening doars, gates and garage doors with the exceplion of any awnings
ar balcanies appraved by Councll

29, Protect Sandstone Kerb

Prior to the issue of an Qooupalion Cerlilicate, the Principal Cedifier musl ensure Lhat
any stone karb, damaged as a consequence of the work that is the subject of this development
conzent, has bean replaced

ADVISORY NOTES

Inaurances

Any person-acting on this consent or any contractors camying out works on public roads or
Council controlled lands is required to take out Public Liability Insurance with a minimuom cover
of tweanty (200 million dollars in ralation ta the oceupation of, and approved works within those
lands The Poliay |5 to note, and pravide protection for Inner West Councll, a5 an interested
party &nd & copy of the Policy must be submitted to Council prior {o commencement of the
works. The Policy must be valid for the entire period that the works are being undertaken on
public propary.

Public Domain and Yehicular Crossings

The wvehicular crossing andior footpath works are required to be constructsd by your
contractor. You or your contractor must complete an apphcation for Desgn of Vehiole Crossing
and Public Domain Works — Sfep 1 form and Construction of Vehicle Crossing and Pubfic
Damatn Works = Step 2 form, lodge a band for the works, pay the appropriate fees and provide
evidence of adeguate public habilty insurance, before commencement of works.

You are advised that Councll has not underaken a search of axisting or proposed utility
services adjacent to the site in determining this application. Any adjustment or augmentation
of any public utiiity services including Gas, Water, Sewer, Electricity, Street lighting and
Telecommunications required as a result of the development must ba at no cest to Council

Any darmage caused during construction to Council assets an the road reserve or on Councit
or Crovwn land must be repaired at no cost to Council.

12
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Any driveway crossovers or other works within the road reserve must be provided at no cost
to Council

Ne consent is given or implied for any Encroachments onta Councll's road or footpath of any

service pipes, sewer vents, boundary traps, downpipes, gutters, sves, awnings, stairs, doors,
gates. garage tilt up panel doors or any structure whatsoever, including when open,

Prescribed Conditions

This consent iz subject to the prescribed conditions of consent within clause 98-93E of the
Environmental Flanming and Assessment Regulations 20217.

Notification of commencement of works
At least T days before any demaolition work commences:

a. The Council must ba notified of the fallowing panticulars:
1. the name, address, lelephone contad details and licence number of the person
responsible for carrying out the work: and
i, the date the work is due to commence and the expected completion date; and
b A written notice must be placed in the fefter hox of each direstly adjoining praperty
identified advising of the date the work 15 due to commence,

Storage of Materials on public property

The placing of any materials an Council's foatpath or raadway iz prohibited, without the prior
consent of Council.

Toilet Facilities

The following facilities must be provided on the site:

a. Teiet facilities in accordance with WorkCover NSV requiremeants, al a ratio of one
toilet per every 20 employees, and

b. A garbage receptacle for food scraps and papers, with a tight fitting lid.
Facilities must be located o that they will net cause a nuisanca
Infrastructume
The developer must liaise with the Sydnay Waler Corporation, Ausgnd, AGL and Telslra

concerning the provision of water and sevwarage, electricity, natural gas and telephonas
respectively to the property. Any adjustment or sugmentation of any public utifity services

13
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including Gas, Water, Sewer, Electricity, Street lighting and Telecommunications required as
a result of the development must be undertaken before occupation of the site.

Other Approvals may be needed

Approvals under other acts.and regulations may be required to carry out the development. It
i the responsibility of property owners to ensure that they comply with all relevant legislation
Council takes no responsibility for informing applicants of any separate approvals reguired,

Failure to comply with conditions

Failure to comply with the relevant provisions of the Environmental Flanning and Assessment
Act 1978 andfor the conditions of this consent may result in the serving of penalty notices or
legal action.

Cther works

Vilorks or activities other than those approved by this Development Conzsant will require the
submission of a new Development Application or an application to madify the consent under
Sechon 4.55 of the Envwranmental Flanmng and Assessment Act 19749,

Obtaining Relevant Certification

This development consant dosas not remove the need to abtain any other statutary cansent or
approval necessary under any other Act, such-as (if necessary).

a.  Application for any activity under that Act, including any eraction of & haarding;

b. Application for 2 Construction Certificate under the Environmental Flanning and
Azsassment Act 1979,

¢ Application for an Qecupation Cedificate under the Enwranrmeantal Planmng drmd
Assessment Act 1970

d. Application far a Subdivision Cenrificate under the Environmental Planning and
Assessment Act 19781 land (including stratumy) subdivision of the development site
is proposed;

2. MApplication for Strata Title Subdivision if strata titke subdivision of the development is
proposed;

f. Development Application for demolition if demalition is not approved by this consent;
ar

g. Development Applicatien for subdivision if consent for subdivision is not granted by
thi= consant

14
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National Construction Code (Building Code of Australia)

A complete assessment of the application under the provisions of the Natienal Construction
Code (Building Code of Australia) has not been carried out, All building warks approved by
this consent must be cared oul in accordance with the requirements of the Mational
Construction Code,

Motification of commencement of works

Residaental buillding work within the meaning of the Home Building Act 1282 must nol be
carfed out unless the PCA (not being the council) has given the Council written notice of the
fallawing information:

a. Inthae caso of work for which a principal contractor is required to be sppointad;
i.  The name and licence number of the principal contractor, and
i The name of the Insurer by which the wark is insurad under Part & of that Act

b, In the case of work to be done by an owner-builder,
I The name of the owner-bullder: and
. If the owmerbuilder 13 required to hold an owner-builder permit under that Act,
the number of tha awner-bullder permit.

Dividing Fences Act

The person acting on this consent must comply with the requirements of the Dividing Fences
Act 1827 1n respect to the alterabons and additions to the boundary fences.

Permils from Council under Other Acls

Whera it is proposed to occupy of carry out works on public roads or Council controlled ands,
the persan acting on this consent must obtalin all applicable Permits from Council in
accordance with Ssction 68 (Approvals) of the Local Government At 1993 andior Sechion
138 of the Roads Act 1983, Parmils are required for the following activities:

a. Work zone (designated parking for construction vehicles). Note that a minimum of 2
manths should be alkowed for the processing of a Wark Zone application;

A concrete purmp across the readwayToolpath,

Mobile crane orany standing plant;

Skip bins;

Scaffolding/Hoardings (fencing on publc land),

Public dermain works including vehicle crossing. kerb & guttering, footpath,
stormwater, etc,;

Awming or street varandah over footpath;

Partial or full road closure; and

~op0w

a
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i Installation or replacemant of private stormweater drain, utility service or water supply

Contact Council's Road Access team to ensure the correct Permit applications are made far
the various activities. A lease fee is payable for all occupations.

MNoise

Moise ansing from the works must be controlled in accordance with the requirements of the
Frotecfion of the Environment Qperations Act 1997,

Amenity Impacts General

The use of the premises must not give nse to an environmental health nuisance fo the
adioining or nearby premises and enviranmant. Thare are to be no amissions or discharges
from the premises, which will give nse lo a public nusance or rasult in an offence under lhe
FProtection of the Environment Operations Act 13397 and Regulations. The use of the pramises
and the operation of piant and squipmeant must not give rise to the ransmission of a vibration
nuisance or damage other premises,

Construction of Yehicular Crossing
The vehicular crossing and/or footpath works are required to be constructed by your own
contractor You or yaur sontractor must complete an applization for Construction of & Vehicular

Crossing & Ciwl Works form, lodge a bond {or the works, pay the appropriate fees and provide
evidence of adeqguate public lability insurance, prier o commencemant of works,

Dial before you dig

Contact “Dial Prior to You Dig" prior to commencing any building activity on the site.

Useful Contacts

BASIX Infarmation 1300 B50 908 weekdays 2:00pm - 5:00pm
whn. basi nsw.gov.au

Department of Fair Trading 133220
iy fairtrading, nsw gov.au
Enquirios relating to Cvwner Builder Permits and
Harme Warranty Insurance

Diial Prior to You Dig 1100

16
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vy dialprior toyoudig.contau

Landeom 9841 8660
To purchase copies of Volume One of "Solis and
Construction”
Lang Sarvice Paymenls 131441
Corparation
W Ispo.nsw.gov.au
NEW Food Authortty 1300 552 406
whww foodnotify. nsw.gov. au
WNEW Government Wi nsw.gov aulfibro

wwhw.dlysafe.nsw.gov.au

Infarmation  on  ashestos and safe  work
practicas,

NSW Office of Enviranment and 131 555
Heritage

W envirgnment. nsw.gov. sl
Sydnay Wator 132092

v sydneywater. com.au
Waste  Serviee - SITA 1300651 116

Envirenrmental Solutions
whww waslaservice, nsw.gov.au

Water Efficiency Labefing and www waterrating gov.au
Standards AWELS)
WarkCover Authority of NSWY 131050

WA WOTRCOVET, NSW. gov.au

Enguiries relating to work safety and asbostos
remaval and dispasal.
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Attachment C- Clause 4.6 Exception to Development Standards

N7 URBANISM
L

YARIATION TO CLAUSE 4.6 OF LEICHHARDT LOCAL ENVIRONMENTAL PLAN 2013

VARIATION OF A DEVELOPMENT STANDARD REGARDING THE WORKS WITHIN
COUNCIL'S MAXIMUM FLOOR SPACE RATIO AS DETAILED IN CLAUSE 4.4(2B) b}
OF THE LEICHHARDT LOCAL ENVIRONMENTAL PLAN 213

Proposal: Cemolition and construction of new dwelling house
Address: 79 Rewntres Sireet, Birchgrove
Agplicant: Mr ara Margossian

1.0 Introduction

This variatlon reguest Is made pursuart to the provisions of Clause 4.8 of Leichhardt
Local Envircnmental Plan 2012 (LLER2013L It is requested thal Council supports a
variation 1o the maximum floor space ratio as described in Clause 4. 4(2B3b) of the LLEP
2013,

2.0 Background

Clause 4.4{2) establishes the maximum Hoor space rate for devslopment within this area
and refers to the maxdmum floor space ratio noted within the “Floor Space Ratio Map”

However, subdause 28(b) states that:

R on jand shown edoed red or green on he Floor Space Ralic Map i not to
axcead—

W in the case of development an g fol with an areq of 150 sguare Inelies o
e bul less than 300 square metres—0.9:7, or.. "

Az the subject site 15 on land shown edged gresn, the relevant floor space rafio for this
|ocality is 0.9 1 and |s considersd 10 be a 'development standard” as defined by Section &
ol the Enviranmental Planning and Assessient Act 1978,

Accardingly, the meximum gross floor area allowsd for this site is 207.27m° The
devetopment proposes & gross floor area of 231,147m* st a floor spaca ratio of 11 which
resuits in an 11.5% increase over the maximum allowabie floor space tatio

The proposal Is considered acceptable and there are sufficient environmental planning
grounds to justify confravening the development standard

T 1|TTass
Moczovmnl Sal T 3RT4L07
warglon 1, Verzin Labe: 028792752
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3.0 Purpose of Clause 4.6

The LLEP 2013 cortains its own variations clausa (Clause 4.6) to allow a departure from a
development standard, Clause 48 of the LLEFP 2013 iz similar in tenor to tho former State
Environmental Planning Policy No. 1, however the variations clause contains considerations
which are different te those in SEPP 1. The language of Clause 4.8(31a)k) suggests a similar
approach to SEPP 1 may be taken in parl.

There s recent judicial guidance an how variations under Clause 46 of the LEP should be
assagsed

In particular, the principles identified by Preston CJ in Iniffial Action Py Lid vs Woollshra
Municipal Councll [2078] NSWLEC 178 have been considerad In this request for & varlation to
the development

4.0 Objectives of Clause 4.6
The objectives of Clausa 4.6 are as follows:

{al to provide an appropriate degres of flexibiify in applying certain development
standards to parboular development,

(&) to achieve beffer oufcomes for and from develapment by aliowing fexibdiy In
parficiiar circlmatances

The development will achieve a better outcome in this instance as the site will provide for the
allow for the demolition of (he exisling dweliing house and construction of a new dwelling
house, which is consistent with the stated Objectives of tha R1 General Residential Zene, which
are noted as:

*  To provide for the housing nesds of the commmunity.
= To provide for @ vanedly of housing fypes and densiies.

= To enabls aiher land uses that provide faciities or services to meet the day fo day needs
of rasidants

= To improve opportunities fo work from home.

»  To provide housing that is comoatible with the character, style, orientation and pattern of
swrrolnding buildings, streetscapes, works and landscaped areas.

= To provide landscaped areas for the use and enjoyment af exsting and fufure résidents.

*  To ensure that subdivision creates lois of reguiar shapes that are complementary o, and
compatible with, the character, afyle, arlentation and paftern af the surrounding ares.

* To profect amd enhance the amenity of exisfing and future residents and the
neighbourhiood,

Az soughl by the zone objectives, the new dwelling house helps to provide housing types and

densities to meel the housing needs of the community in 2 developmeant that is compatible with

Z2lFage
Drocument Set 10 368043002 |
Wersiaon 1, WVersion Dals 098002022
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the character, style, orientation and pattern of surrounding buildings, streetscapes, works and
landscaped areas. The development has been designed in a mannar which protects and
enhances the amenity of existing and future residents and the neighbourhood.

The propesed development is for demoliion of an existing 2-storay (plus lowar ground level)
dwelling house and construction of a new dwelling house.

The subject site is located within the Town of Waterdew Heritage Conservation Area.
However, the demaolition of the dwelling iz supported by a Heritage Impact Statement
prepared by Andrew Starr Heritage dated January 2022 which states:

"The demaolition and rebuifd (s necessary due fo the deficiencies fin the structure of the
existing dwelling. Principal among these fauliz (s that the existing house does not have
adequate fontings: If s built directly on the ground which has caused damp in & the
walls Lack of meintenance of the existing house has caused general dilapidation of
the strucfure. Many areas of (he existing house and shed confain hazardous
asbestos”

And concludes as follovs:

“The exishng building at No, 79 Rowntree Street Birchgrove has been altered fo such
an extent that the onginal character is no fonger demonsirated in the existing fabric.
Becayse of thiz compromize fo & significance ifs demofition /s schieved withour
significant Impact fo the integrity of the Herftage Conservation Area "

Council in its correspondence dated 26 July 2022 notes the following.

“The subject site is identified as a contribiutory ifem to the Town of Watendew Heritage
Conservation Area. The proposal s supported in principle.. "

There 15 nge maximum building heght development standard contamed in the LLEP 2043
however the built form of the proposed dwelling house includes a 2-storey buillding over a lower
ground level mostly contained below matural ground level which reads as a 2-storey dwealiing
fram the streatscaps ewing to the natural tepography of the site. The height of the proposad
dwalling house is the same as the existing dwelling house (RL 41.688)

The Leichhardt Development Control Plan 2013 prescribes additional requiremants such as
landscaping, building setbacks, car parking, building design, sunlight and overshadowing,
vantilation, private open space, dwelling typology and accessibility landscaping and services
and storage to which the development performs favourably.

The proposal is sethack 2.6m from Rowntree Streset, which is consistent with the sethack of
adjeining buildings and not closer to the front boundary than the existing dwelling house.

The side setbacks are batween 300mm to the wastern boundary and 130mmto 231mm alang
the eastern side boundary again consistent with the exiting dwelling house and similar to
established setback patterns in the HCA.

F|Fage
Drocument Set 10 368043002 |
Wersiaon 1, WVersion Dals 098002022

PAGE 391



Inner West Local Planning Panel ITEM 6

The rear setback to the lower ground level building walls is 4.7m which is improved on the
current dwelling house which has pan of the structure with a nil setback tothe rear boundary,

The bulk and scale of the proposed dwelling house is generally consistent with that of the
existing dwelling house as evidenced by the elevation diagrams which show the proposed
and existing building oulling.

Worth Elevation

EXNTTG mERLE
LI MAINTARSED

BOUNDARY
BOUNDARY

Moczovmnl Sal T 3RT4L07
warsion 1, Wersin Labe: 02792752
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South Elevation
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East Elevation

50 OQOnus on Applicant
Clause 4.6(3) provides that:

“Consent must pot be granfed for developmert that confravenes a developmernt
standard uniess the consent authorily has considersd & writfen reqguest from the
applicant that seeks fo justfy the confravention of the development standard by
demonstrating:

{a) That compliance with the development sfandard (s unveasonable or
unnecessary in the circumstances of the case, and

(b} That there are sufficlernt environmental  planning  grounds fto  justify
contravening the development standard.”

This submission has been prepared to support our contention that the development
adequately responds to the provisions of 4.6(3)(a) & (b) above.

8.0 Justification of Proposed Variation

There is jurisdictional guidance available on how vanations under Clause 4.6 of the Standard
Instrument and LLEP 2013 should be assessed contained in /nitial Actlon Pty Lid vs
Woollahra Munfcipal Council [2018] NSWLEC 11 & Samadi v Council of the Cify of Sydney
[2014] NSWLEC 17199

Paragraph 27 of the judgement states:
“Clause 4.6 of (the LEF) imposes four preconditfons on the Cowrt in exercising the

powear fo grant consent fo the proposed development. The first precondition fand not
rmecessariy in the order in ¢f 4.6} requires the Cowrt fo be salisfied thal the proposed

Tag
Document Set 10 3804302 6lMag
Version: 1, Version Date: M0@Z020
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devalopment will be consistent with the objechives of the zone (cl 4.6(4)(a){il). The
second precondition requires the Court fo be satisfied that the proposed development
will be consisfent with the objectives of the sfandard in question (ef 4.6{4){a){i). The
third precondition requires the Court fo consider & writlen request that demonstrates
that compliance with the development standard s unreasonabie or unnecessan' in
the circumstances of the case and with the Cowt finding that the matlers required fo
be demonstrated have been adeguately addressed (of 4.6(3)(a) and o 4.6(4)(a)i)).
The fowrth precondition requires the Couwrt fo consider @ written request that
demonsirates that thens are sufficlent enmvironmental planning grounds fo jusify
canfravening the development standard and with the Court finding that the matters
required fo be demonsiraled have been adequately addressed (ol 4.6(3)B) and
of4. 6(4)(a)(7). "

Precondition 1 - Consistency with zone objectives

The propesed devaloprment of and use of the land within the R1 General Residential Zone is
consistent with the zone ohjeclives, which dre noted over as;

To provide for the housing nesds of the communiy.
To provide for & variety of housing fypes and densities.

To enable ofher land Lses that provide faciittes or sendoes fo meet the day fo day needs
of residents,

To rrgrove ogportunities (o work from homes,

To provide housing thaf is compatible with the charecter, siyle, oremstion and paftorn of
surrounding bulldings, streefscapes, works and landscaped aress

To provide fandscaped areas for the use and enfoyment of exizting and fufure residents.

To enaire that subdivision creates lofs of regular shapes that are complementary to, and
compatible with, the character, sfyle, onentation and paffern of the sumounding area.

To protect and enhance fthe amendy of ewstng and fulure residenis and the
neighbourhood.

Comments

It is

considered (hat the propossed develapmenl is consislent wilh zone objectives for Lthe

followang reasons,

Accord

The new dwelling house helps to provide housing types and densities to meet the
housing needs of tha communty in & development that is compatible with the
character, style, orientation and pattemn of surounding buildings, streetscapes, works
and landscaped areas.

The devalopmant has been designed in a manner which protects and enhances the
amenity of exigting and fulure residents and the neighbourhocd,

ingly, it i5 considared that the site may be devaeloped with a variation to the prescribed

T1Fage
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maximum floor space ratio contral, whilst maintaining consistency with the zone objectives.

Precondition 2 - Consistency with the objectives of the standard

Tha objectives of Clause 4.4 are articulated at Clause 4.4(1):

‘(&) to ensure that residential accommodation—

{il is compatible with the desred furure character of the areas in relation fo building
bulk, forim and scale, and
fi) provides a suifabie balance between landscaped areas and the built form, and
(i minimises the impact of the bl and scale of buildings.
Comments:

It is considerad that the proposed development = consistent with objectives of the
devalopment standard for the following reasens:

Dotumment Set ID- 36804202

As evidenced with the above elevabon diagrams showing the existing and proposed
building envelope, the proposal is generally consistent with existing height, bulk and
scale of the axisting dweliing and is In keeping with the density pattern In the lacafity

Further bulk or seale as demanstrated In NSW Land and Enviranment Saurt in Profect
Venture Developments v Pittwater Counell [2005] NSWLEC 1971, considerad scale
and density in the context of the sumounding area which formed a planning principle
discussad further in this reporl.

The proposal minimises adverse environmeantal effects on the use andior enjoyrment
of adjoining properties and the public domain by providing a development that is
generally consistent m built form to adjoining properties except for a relatively minor
breach of the floor space ratio (11.5%). The proposal includes suitable windows and
patio aregs at upper levels which do not defract from the visual or acoustic privacy of
neighbouring proparties.

The propesal replaces an ageing dwelling house which substandard construction
methods that caused loss of structural integrity through rising damp and limited
econamical life with a conlemporary development consislent in bulk and scale of
adjoining developments.

The proposal provides an appropriate correlation between the size of 2 site and the
extent of the development on that site being within the required setbacks and
landscaping for the site noting that the proposal, with the rermoval of the rear portion
of the structure adjoining the rear boundary, will increasa the landscaped area fram
20.7% to 30.47%.

BlFage
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* The proposal reflects Council’s desired building envelope in hejght, bulk, area,
dansity, setback, usa, and other similar characteristics of developmaent which have
been discussed previously in this report,

Accordingly, it is considered that the site may be developed with @ variation to the prescribed
mizdrmum floor space ratio of 11.5%, whilst maintaining consistency with the developrment
standard objectives,

Frecondition 3 - To consider a written request that demonstrates that compliance with
the development standard is unreasonable or unnecessary in the circumstances of the
case

It & unreasonable and unnecessary o require strict compliance with the development standard
as the proposal provides for & high gquality design outcome which broadly complies with
Coungil's controls.

Council's contrals in Clause 4.4(2B){b) provides a maximum floor space ratic of 0.9:1.

It Iz considered that the proposal achleves the objectives of Clause 4 4(ZB)b) and that the
devaelopment |5 jusiified in this instance for the followang reasons;

1} The development & modest in scale and does not add excessive bulk or scale as
demaonstrated in NSW Land and Envirenmeant Court in Project Venture Developments v
Fittwater Council [2005] NSWLEC 181, which considered scale snd density in the context
of the surrounding area which formed the fellowing planning prnciple: Cormpatibility in the
urban envirenment.

The planning principles provides: The most appasite maaning in an urban design context
Iz capabla of existing together In harmany, Compatibllity Is thus different from sameness
It iz generally accepted that buildings can exist together in harmony without having the
same densily, scale or appearance, though as the difference in these attributes increases,
harmony Is harder to achieve

In order to tast whether a proposal is compatible with s context, two questions should be
asked.

L Are the proposal’s physical impacts on surrounding development acceptable? The
physical impacts nclude constraints on the development poteniial of surrounding
shtes

In relation to the physical impacts, consideration s given to noise, overlooking,
overshadowdng and constraining development potential which can be assessed with
relative objectivity (as was applied in this principle).

In refation to noise and overlooking, the proposal includes sutable wandows at upper
levels and construction materials and methods and finishes typical of contemporary
development

lFage
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In relatien to overshadowing, solar access details are provided as pan of the
architectural plans (Dwgs. A-DA-C15 1o A-DA-0S3), which shows that adjoining
properties receive the required amount of sunlight in mid-winter to living areas.

i, s the proposals eppearance in harmony with the buldings around § and the
character of the sireet?

The most imponant conirbutor to urban character is the refationship of bullt form to
surraunding space, a relationship that ks created by building height, sethacks and
landscaping In special areas, such as conservation arsas, architectural style and
materials are also contributors to character,

The principle provides that bulldings do not have to be the same heightto be
compatible. Motwithstanding, the proposed dwelling house is no higher than the existing
dwalling house and nol dissimilar to properlies within the locality,

The principle notes front and rear setbacks are an important alement of urban character
and determine the rhythim of building and void. While it may not be possible to reproduca
the rhiythim exactly, new developrment should strive to reflect it in sorme way. The praposal
is setback 2.8m from Rowntree Straet twhich 5 conssient with adioining properties), and
narrow side setbacks simifar to the ewsting dwelling house.

The proposal is setback 2 6m from Rowntrase Streat, which Is consistent with the sethack
of adjoining bulldings and not cioser to the front boundary than the existing dweling
house.

The side setbacks are between S00mm to the western boundary and 120mm to 231mm
along the eastemn side boundary again consistent with the exiting dwelling house and
sirmilar o established setback patterns in the HCA,

The rear setback to the lower ground level building walls is 4.7m which |s improved on the
current dwelling house which has part of the structure with a nil setback to the rear
bBoundary.

The bulk and scale of the proposed dwelling house 'is generally consistent with that of the
existing dwelling haouze as evidenced by the elevation diagrams shown previously which
show the proposed and exlsting bullding autiing

The development proposes an improvement to the landscaped area increasing it from
20.7% to 30.47%.

The site and existing developrment to be demolished for the proposed development is
nat a heritage items or adjoining or adjacent hentage dems, The subject side is
however located within the Town of Waterview Heritage Conservation Area and is a
contributory item.

Nobwithstanding, in the most common sense, the Commissioner provides that most
people “experience the urban environment without applying the kind of analysis described

. : & A 10|Fage
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above” and simply moving around & city s enough for & person to respond to their
surraundings and like in the planning principle that i simply taking a walk in this
neighboaurhood thare i [flla chance that with the alterations and additions that this
development vould be seen “out of context” and therefare within & compatible scale and
density in the context of the surrounding area.

For the above reasons it would thersfore be unreasonable and unnecessary to cause strcl
compliance with the developrmant standard,

Precondition 4 - To consider a written request that demanstrates that there are sufficient
environmental planning grounds to justify contravening the development standard and
with the Courl [or consent authority] finding that the matiers reguired to be
demonstrated have been adequately addressed

Council’s controls in Clause 4 4(28)(b) provides a maximum floor space ratio of 0.8:1 for the
subject development. The development propeses a Moer space ralio of 1:1 baing 231.147m" of
GFA or a variation of 11.5%.

The variation is justified in thiz instance for the follewing reasons;

= The development does not result in adverse envircnmental effecls on the use or
enjoyment of adjoimng properties and the public domain.

= The development mamntdins an approprate wvisual relationship bebween new
development and the existing character of the locality.

»  The devalapment pravides an appropriate correlation between the size of & she and the
extent of the development on that site

= The development facilitates design excellence by ensuring the extent of floor space in
bullding envelopes leaves generous space for the articulation and modulation of design,

= The development ensures that the floor space ratio on land in Zone R General
Fasidential generally reflects Council’s desirad bulding envelopes

*  The devalopment provides for the housing needs of the community.

*  The devalopment provides housing that is compatible with the character, style, orientation
and pattern of surrounding buildings, streetscapes, works and landscaped areas

» The proposed works will provide for improved amenity for the occupants, which
promotes good design which i consistent with the Objective 1.3 (g) & {h) of the EPS Ad
which 15 @ suitable environmental planning ground which justifies the flexible apphcation
of the development standard

Having regard to the above, it is considerad there are sufficent environmental planming grounds
to justify @ variation of the development standard for floor space ratio,

In the recent 'FourdFive' judgement (Four2Five Pty Lid v Ashfield Councll [2075] NSWLEC 80),
Pearson C outlined that a Clavse 46 variation reguires identfication of grounds that are

particular to the circurnstances to the proposed development. That is to say that simply meeting

i1 |Fage
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the objectives of the devalopment standard is insufficient justification of a Clause 4.6 variation.

It should be noted that & Judge of the Courl, and later the Courl of Appeal, upheld the
Four2Five decision but expressly noted that the Commissioner’'s decision on that point (that she
was not "satisfied” because something more specific to the site was reguired) was simply a
discretionary (subjeciive) opinion which was a matter for her alone 1o deaide, |t does not mean
that Clause 4.8 vanabions can only ever be allowed where there s some special or particular
featura of the site that justifios the non-compliance. Whether there are ‘sufficient environmental
planning grounds to justify contravening the develapment standard’, # |s something that can be
assessed on a case by case basis and ks for the cansent authority to determine far itsalf

The decision on appeal of Randwick Ciy Council v Micaw Holdings Pty Lid [2076] NSWLEC 7
Is to be considerad. In this case the Councll appealed against the original decision, ralsing very
technical legel arguments about whether each and svery tem of clause 4.6 of the LEP had
beon meticulously considored and complied with (both in terms of the spplicant's written
documant itself, and in the Commissienar's assassment of i), In February 2018 the Chief Judge
of the Court disrmissed the appeal, finding no faull in the Commissioner's approval of the farge
variations to the height and FSR controls

Vilhile the judgment did not directhy overturn the Four2Five decision an important issue
ememed. The Chief Judge noted that one of the consent authorty's obligations is to be satisfied
that “the applicant’s wrften reguest has adequately addressed..thet comphance with the
develnprtent standard (s unreasonahle or unnecessary in the circumatances of the case . and
that there are sufficlent environmental planning grounds fo fuatify confravening the develpment
standard. " He held that this means’

the Commissioner did nat heve (o be safisfied directly that compliance wilh each
development standard is unreasonable or unnecessary in the circumstances of the case,
but omly indirecty by being satisfied thar the applicants written reqguest has adeqguately
addressed the matter in subclause (3lfa) that compliance with each development
standard iz unreasonable or unnecessary’,

Accordingly, in regard to the proposed development at 78 Rowntree Street, Birchgrove the
fallewing environmental planning grounds are considerad to be sufficdent to alisw Counell to be
satisfied that a variation to the development standard can be suppaorted:

* The proposed development promotes good sustainable design and enhance the
rosidential amenity of the bulldings' cccupants, which Is consistent with the Objective
1.3 (gy & (h) of the EPA Act which is & suitable envirenmental planning ground which
justifies the flaxible application of the development standard

= The variation to the fioor space ratio control (11.5%) = relatively modest as it 15 of
regligible impact to the strestscape and the amenity of neighbouring properies largely
awning to natural topography which enables that a significant portion of the lower
ground floer is below natural ground level,

In the Wehbe judgment (Wehbe v Waringah Council [2007] NSWLEC 827), Preston CJ

. : & A 12| Fage
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expressed the view that there are 5 different ways in which a SEFPF 1 Objection may be wall
founded and that approval of the Objection may be consistent with the aims of the policy,
These 5 quesfions may be usefully applied to the consideration of Clause 4.6 variations, -

i. the obisctives of the sfandard are achieved notwithstanding non-compliance with
the standard,

Comment: Yes. Refer to comments under ‘Justification of Proposed Vanation' above which
discusses the achievernent of the objectives of the standard.

il, the underlying objective or purpose of the standard is not relevant to the
development and therefore compliagnee s LNMECEsSary;

Comment: It i5 considered that the purpose of the standard is relevant and the purpose is
satisfied

i, the underlying object or purpose would be defeated or thwared I complance
was reqguired and therefore compliance is unreasanabla;

Commant: Compliance does not defeat the underlying abject of the standard development,
Furthermore, it is noted that development standards are not intended to be applied in an
absolute manner; which is evidenced by clause 4.6 (1){a) and (b).

v The development standard has heeh virfually absndoned or destroyed by the
Council's own acfions in granting conasents departing from the stendard and
fence compliance with the sfandard is unnecessary and unreasonable,

Comment: Not applicable;

V. the roning of the parficuwar land iz unreasonable or nappropriate so that a
development standard approprate for that zomng 5 also unreasonable and
unnecessary as it applies fo the land and compliance with the standard would
be unreaszonable or unnecessary. That iz, the particular parcel of land should
not have been included in the particular zone

Comment: The development standard i apphicable to and appropriate to the zone.

7.0 Conclusion

This proposed developrent necessitates a depariure from the maximum floor space ratio
development standard, with the proposed development achieving a maximum foor space ratio
of 1;1 or @ vanation of 11.5%.

Thiz ohjection to the maximum fleor space ratio spacified in Clause 4 4(2B){b) of tha LLEP
2013 adequately demonstrates that that the objectives of the standard will b2 met.

The bulk and scale of the proposed development is apprapriate for the site and locality, Strict
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compliance with the maximum floor space ratio would be unreasonable and unnecessary in the
circumstances of this case and should be supported.

Kind regards

W bt

Wesley Folitarik
E. Environmental Planning (UWS), M. Property Development (UTS)
Managing Director |Urbani5m

14| Page
Document Set I0; 36804302

Warsion: 1, Version Date: 08/092022

PAGE 402



Inner West Local Planning Panel ITEM 6

Attachment D — Statement of significance for the Town of
Waterview Heritage Conservation Area

Godden Hacloy Logan

Touwn of Waterview Conssrvation Rrs=a

ct

Landtorm

The land in this conservatlon ares iz locaced sround & swall creek (Jnown so
Curcia Wetarhole] that enters Weterview Bay (fow Morts Baw) at ita moat western
point. The areas 12 gererally shelcersd and includes. flat: low-lying land near
the bay |(whers Horcs Dock was built) rising south ©to higher Lleand slong Deriing
Srreet and west to the prominent :noll of Dock Poad and Bartes Street.

Flgurs 15.1 Tawn of TWarcerwisy Conzervation Areas Map.

History

Th= area that was= later developed by Thomas Mart &= the Toun of Watsrview
insluded land originelly purchssssd from Gileheisc’ s Balmailn Estace in 1636 by
Cureta and Lanh. In 1854 chese twa locs &0 the esatern end of the Lay usrs
purchased by Captain Rownmtces and Thonas ol for & slipway and doy dock.
Thomms Mort  was impressed with the shelteced bay amd Joined tham in the
enterprise.

Morc also socepted the transfer of wost of the land sround the dock area and
comwiasionsd Swveyor FH Bsuwasz to lay outc & township of V00 modest resldential
allotimenca. Imizimlly Morc sought to provide rental aceormodstion wear the
dock Lo SCTract sSkilled lsbour and ke indicsted chac & building sociscy might
be formed To mEsist purchasers; probably 2o thar there vould alwsys be & pool
of skilled workers living mearby. Allotmenta were 1/2 cheain (5310) wide with
deprhs panglng .:Erurn fe-109 feer, but Sthsequent pesundivision to allow tun
houses |[cerrace or #eml) on ong dllotment occurred &t the tlmes of bullding snd
produced many  @Ealler parssls Thers wste no back lanss for nighe =o0il
dimpoasl.

Small groups of 2imilar houses suggest the srea ves constoucted Dy =mal l-scale
building contrectors, or by individual owner/buildera.

Drocument Sed (D 35304300
“eegon 1, Warson Doate; D00 222
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medden Madkay Logan

Mozt pusclized mozé Iand @dicining the éclnfnal township -and sfter his dsath Lo
1577 Hiz trustess conblneed the dens= subdivi=ion and \J.'!\.'.'"II."[.1I1.I‘_‘F||. 5f Ehi= ap==
in responee to bthe gtowkbn of Mesta Dack Industries and the Building boom of the
A880=.

[ toalr Tty yeare troen L85 TAF Ghe t=un £ b fully socipics. Juat oves
half thie sllousats hal bssn =3d by 1573, bul by 18%% e =lcesbs wr=ated
sibhdls Motths dun Hoit,
Spring ard Camorom Stroerte — wors €900 _1'-:4_'.'r_- ar aganrheant. ot Peasooe . TR iR
=211, 38§ of Icbcok, 348 o weatherbosrd, 52 ¢of stone and oo of

oh, Fhillip, Bhublk, Sollege, Bowilies, Cuttis,

groups of corner ghitpr and guba seread the cammind £y,

Ry HET the Ak waa leastng facllitdian bt etlier mcitine srtivitEns, =nd it
develiped Ltz oon sseociabted snoldieering  lodusiiies. Morte  Lock  end
Foginnering Sh grow Fapdelly oo Booime TRe largoar gprivafio skpdlovar o mogtialla
10 g owvarieby ol pssitipe sznd snoliesciod induzleies, Durlpg Ehe 35002 2t buils

COTNREGRIy TTE :3.-117- = armd @ Thinaks ng ok Freonemie Fiostuations oftoctt ng tha

Aok a3t arteeted 15s sorksrs. Tha @ The Tham 0T FEnTerviost ant Yho pibn

wire Ehe |_||+'|' () i o i rr_":.]'lru'f'l"l‘lql.‘ [ich gl o P 5 e | O B W r;'I.'-‘-\.'.’:'llll"‘l".- Trie: aselr o
= 1940z Fhe BiFs dear Ewr? ime oarmd o aised Ao & semmadnor termidmal . Winr=

Pecebi by, he laod was develaped fof resldeniial pluepogss By chie depaybomnl of

SolrGes

solling, Heand Bevholds, & 1857, “Leizilmedi: on (b wmesips sl e i,
Tafirams et TEararbes! Tourmsde Voic 27, 0 ben ant TTend'm,
Reynalmg, T PEM,. e slrak #F Iamm o= an sweewdemir Sobnrmapdsasldn e

Belmalyt, telcfifasdl Mlstvedisma) douwrgal, vol. 14,

FurEker fofsar=k Ey HaE Sal | II‘-I:].,

il licapl, Drmnler)qt Lo

&  Reomfliar stirant patmorh madn Ue of sdnr atropta (npont BATE widnd mavkcing

Ehe gofmdarios of tho thmsmip (Boemtron, MarT,. Ourtds and Camoron BtTéots)
ap Jqiving deeess o khe Abel [Chural Streaskl wlbh norreasr seresrs 10 15ng

Lhi= cEmaind=1 .
- Lack bE bpdk lanes,
s Aoency regolar patroeetocape resalting firnms

- resular wlitly alletihent= nf J3FE Jab halt 33Fe) dieing rlxes erounifiem
dzngely develepsd streets of alogle or double =fpdint=] housesl tarpsees
YEe ot Jiwbted bmmge BF il l2ing mateplals — elkber  temdeted lwdick nre
paintsd woathorioards
face orick houogs of post iM% and the fifty-adn gtope bulidings are

1 and

noticeshls for thedr differant oullding matacla

- rEmarlebly lptast sellsocien of zingle znd The=storsy ottached Snd
detached UHeliings: mzly of Lhen weattsibdard.
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modd=n Madkay Logan

s Densltiy of pubs.

arogE roads.

s  Corner stores =nd =nadl groups of storss and puiss

gtvumont of Signlflcsnike or Why Lhe Area 1z Tmperiaiit

o Orm 2 & fusder of ojRstvatlon areas whicl) sollsctively lllusteate ths
pebdre 40 Suddoeyt=  =arly =uhiagss gl LelolblhavdbE®= sigsichan e by
parefmil arty batwesn 1L and 9, with peekota of Intll up T HhESna a7
Ehe 1E0a (Le prlar to Weeld War IT). Thiz oTesE; rheaugh the  Sopm oand

Liolment

pees, vorfer slitpe aod pobs, 1ls slcest Llayoub and

[abpLe ol
ghares, demenatraces @ remarkabl e intact aten of early workere® heasing from
Lo 18500F wlllp lutzs

=11 ik i5 Flgnlfteant rér Lrz

O Wizzid Hze 10 (18 pr=—

AnTill development prios 4

reiving dovslipiit. priar fs W e st

w  [emopsiiat==z Lo Livg dleimily ol jrabe: fand Coseer. pube]l wilhln Uk

CawmaTilE avras 153 QLanR .‘lﬁf‘:'}‘:‘t'-‘lr.‘l ofn WITER O TRE gUowWTh ST The . urpan s | anoanr

= [oc

mowssrnl. A purbwer of Llese pube ares of nstlonel berilagse slognil o

Af part. of -t hi=tnry ot

ol Biptorias) i Tt Fiigl wal

an{ani Sm oana o7 ohe @hips Roterore and Doedgra Unten 3o parnioml ar,

L palles ol 1z huueslog, the lmpsroail pols olsyed

1]

. Diashitris e e e, Ll
B Wity TerR an 30 maremET TAC wWorkaTas and ot ot I R s o [ il e 8

L] RAmMONETT 000, trrl—"ul:ﬂl"l T TvenanToa dnd f:l_11'l_nr‘ pridlsmrs, ThHhoo matarn ot
4 g Lhal st Eydim Belfucs Lhie tozd, zveilaboiZily ol liacd peez==d, Lhvs

by A E . AL b

brires.
o [Emanchraten the Wik e St Renhs.

s Amsaciange with peremminent  Inoa) entrepronstrs and - bane dcoen | oy mame S

waam were o jdarmen o7 Ceamaii,

FRETER CrrasTe T

At With Fesaalla Vi ltaan «in ©he Hew-Soath Wa

1lains Myt Li previging Mperopslale’ Lol for Nis wmpléyiesd,

Manmqgomanl. of Heeol Lage Valats

SanErally

THle e a4 sonEscwatidn aidga.  Tithis shange oz e cEpécted othad thoy inodsost
additioms gnd disoreles sltecetions: Bulldings adch deopgol gonteilagse Lo Lhe
nevicage aiqniticonce of the arca may oo eeplaned with sympathetical iy donignrd

Anfllt.

Fotadn

a Al pbg, proterably ascopoblic houses, or In orelated sotivities (boarging
lwpuses sLe] oL =8 spalli-gosle Cdmmeiclsloeses,

o Al  pre—18538 pulidings, efpsolally  Ciobea BLildlogs; &nd &I1 Lhels
icchl Emctiural ka2, Arpincemant ofF [oet d=tail, bazed oty cm syidence,

anoule e Snoolrasescl.

o Orlulral fSEnlshsss pavtiddlacly rendersd bilak Heassa.
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