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to increase the size of a bedroom at Unit 2

Date of Lodgement 02 August 2022
Applicant Mr Ross Styles
Owner Helen G Tait
Number of Submissions Initial: 0

Value of works $24,000.00

Reason for determination at | Clause 4.6 variation exceeds 10%
Planning Panel

Main Issues Floor Space Ratio variation
Recommendation Approved with Conditions
Attachment A Recommended conditions of consent
Attachment B Plans of proposed development
Attachment C Clause 4.6 Exceptlon to Development Standards hFSR
— = —
‘_ff"",f.f-- "i X "
" ; - -

— e P T

158 - 180 i A - 100

-

LOCALITY MAP

Subject Site D Objectors I I NI

Notified Supporters
Area PP :

PAGE 7




Inner West Local Planning Panel ITEM 2

1. Executive Summary

This report is an assessment of the application submitted to Council to demolish part of the
premises and carry out ground floor alterations and additions to a multi dwelling housing
development to increase the size of a bedroom at Unit 2 at 2/43 Ross Street.

The application was notified to surrounding properties and no submissions were received in
response to the initial notification.

The main issues that have arisen from the application include:

e The existing site currently has a non-compliant FSR of 0.82:1 (318.3sqm). The
application results in an increase to the FSR of 0.85:1 (330.5sgm). The resultant non-
compliance is 96.8sqm or 41.4% on the site.

The non-compliance is acceptable given:

e The existing development was approved and constructed prior to MLEP 2011 which
imposed a maximum FSR of 0.6:1.

e The proposal seeks to occupy an existing under croft area below Level 1 which forms
part of the private open space area.

e The proposal reduces the existing Private Open Space (POS) by 12.2sgqm, however
the area to be enclosed is hard paved and due to the existing roof, does not receive
solar access and despite this the dwelling would maintain in excess of the quantum of
POS required for multi dwelling housing under Part 2.18 of MDCP 2011.

Accordingly, the application is recommended for approval.
2. Proposal

The proposal seeks to increase the size of the existing Bedroom 2 located on the ground floor
of Unit 2 by 12.2sgm. This involves demolishing the exterior wall to Bed 2 and occupying an
existing under croft area below Level 1 which forms part of the private open space area. One
(1) new ground floor north facing window is proposed which faces into the existing private
open space area.

3. Site Description

The subject site is located on the western side of Ross Street near the intersection of Salisbury
Road. The site consists of 1 allotment and is generally rectangular in shape and contains 3
units within a strata plan with a total area of 389.5 sgm. The subject of this application is Unit
2 within the existing complex.

The site has a frontage to Ross Street of 10.3 metres and a secondary frontage of approximate
10.55 metres to Salisbury Lane.

The site supports three (3) x three (3) storey units including a common access path along the
northern side boundary. The adjoining properties support one to two storey dwelling houses
and O’Dea Reserve.

The site is zoned R1 — General Residential under the MLEP 2011.
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Figure 1: Exert of Zoning Map

Figure 2: The site as viewed from Ross treet
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4. Background

4(a) Site history

The following application outlines the relevant development history of the subject site and any
relevant applications on surrounding properties.

Subject Site

Application Proposal Decision & Date
DA2000000299 For demolition of existing dwelling and | Approved on 3 November
erection of a residential flat building | 2000

containing 3 dwellings.
DA2000000299.01 | Application under Section 96 of the | Approved 3 July 2001
Environmental Planning and
Assessment Act to modify
Determination No200000299 to replace
glazed aluminium windows in northern
elevation to brick construction with
awning windows.

PDA/2021/0516 To provide a new window to the | Advice Letter Issued 18
northern elevation of each unit and | March 2022.

extend a bedroom at Unit 2.

4(b) Application history

The following table outlines the relevant history of the subject application.
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Date Discussion / Letter / Additional Information
08 August 2022 | Application Lodged

24 August 2022 | Application Notified.

to 7 September
2022

5. Assessment

The following is a summary of the assessment of the application in accordance with Section
4.15 of the Environmental Planning and Assessment Act 1979.

5(a) Environmental Planning Instruments

The application has been assessed against the relevant Environmental Planning Instruments
listed below:

o State Environmental Planning Policy (Resilience and Hazards) 2021
The following provides further discussion of the relevant issues:

5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021

Chapter 4 Remediation of land

Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of
any development on land unless:

“(a) it has considered whether the land is contaminated, and

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state
(or will be suitable, after remediation) for the purpose for which the development is proposed
to be carried out, and

(c) if the land requires remediation to be made suitable for the purpose for which the
development is proposed to be carried out, it is satisfied that the land will be remediated before
the land is used for that purpose.”

In considering the above, there is no evidence of contamination on the site.

There is also no indication of uses listed in Table 1 of the contaminated land planning
guidelines within Council’s records. The land will be suitable for the proposed use as there is
no indication of contamination.

5(a)(i) Marrickville Local Environment Plan 2011 (MLEP 2011)

The application was assessed against the following relevant clauses of the Marrickville Local
Environmental Plan 2011:

e Clause 1.2 — Aims of the Plan

e Clause 2.3 — Zone objectives and Land Use Table
e Clause 2.7 — Demolition

e Clause 4.3 — Height of buildings
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o Clause 4.4 — Floor space ratio

e Clause 4.5 — Calculation of floor space ratio and site area

o Clause 4.6 — Exceptions to development standards

e Clause 6.1- Earthworks

¢ Clause 6.5 — Development in areas subject to aircraft noise

The following table provides an assessment of the application against the development
standards:

Standard Proposal non Complies
compliance

Height of Building -

Maximum permissible: 9.5 metres 8.73m (existing) N/A ves

Floor Space Ratio 0.85:1 or 330.5 96.8 sqm or No

Maximum permissible: 0.6:1 or 233.7sgm sgm 41.4%

(i) Clause 2.3 — Land Use Table and Zone Objectives

The site is zoned R1 under the MLEP 2011. The MLEP 2011 defines the development as:

Multi dwelling housing means 3 or more dwellings (whether attached or detached) on one
lot of land, each with access at ground level, but does not include a residential flat building.

The development is permitted with consent within the land use table. The development is
consistent with the objectives of the R1 zone

(i) Clause 4.6 — Exceptions to Development Standards

As outlined in table above, the proposal results in a breach of the following development
standard:

e Clause 4.4 - Floor space ratio

The applicant seeks a variation to the Floor Space Ratio development standard under Clause
4.4 of the Marrickville Local Environmental Plan 2011 by 41.4% (96.8sgm).

Clause 4.6 allows Council to vary development standards in certain circumstances and
provides an appropriate degree of flexibility to achieve better design outcomes.

In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary
in this instance, the proposed exception to the development standard has been assessed
against the objectives and provisions of Clause 4.6 of the Marrickville Local Environmental
Plan 2011 below.

A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of the

Marrickville Local Environmental Plan 2011. The applicant’s justification of the proposed
contravention of the development standard is summarised as follows:
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The former planning instrument under which the existing building was approved
(Marrickville LEP 2001) did not impose a maximum floor space ratio development
standard. It had a minimum site area development standard for dwelling type (by size).
It is noted that the original application did not comply with the development standard
and Council supported a SEPP 1 objection. This variation allowed 3 large dwellings on
the land whilst the standard only permitted two medium and one small dwelling. The
non-compliance with the standard at the time was numerically significant. The proposal
will also result in a numerically significant noncompliance. In comparison to the original
approved application in terms of site density, the additional 12.2sgm for Unit 2 will not
alter the dwelling yield. It remains a 3-large dwelling development.

The non-compliance with the standard arises as a result of providing 12.2sqm of floor
space in an under croft area of the first floor level of Unit 2. The additional floor space
is not generally visible externally from the site and does not manifest any unreasonable
visual scale and bulk. The appearance of the building externally to the site and from
the public domain will remain substantially the same.

The proposal provides an additional 12.2sqm of floor space for bedroom 2 in Unit 2 by
reducing ground floor private open space. A reduction of private open space could be
considered to detrimentally impact the amenity of the dwelling. However, the amenity
of the existing ground level private open space in terms of qualitative performance is
considered to be poor because it is fully below the first floor level. Furthermore, the
amenity of Bedroom 2 in terms of its qualitative performance is also considered to be
poor because the window serving the room faces an internal blank wall. It has no
favourable outlook. The proposal extends Bedroom 2 into the under croft space and
provides a new north-facing window. Although the window will remain below the under
croft first floor level it is closer to the northern boundary. Its outlook and amenity will
be significantly improved due to both the aspect and an improved landscaped setting
provided in the private open space.

A reduction in private open space could be considered to be detrimental to the amenity
of a dwelling, however, the current ground level private open space is more akin to a
service space because of its enclosed nature. Furthermore, the dwelling has a superior
area of private open space at first floor level which is directly connected to the
dwelling’s main living area and has a direct outlook into O’Dea Reserve. As a result,
the amenity of the dwelling’s private open space is not adversely affected, however,
its internal amenity is enhanced without any impacts on adjoining residential
neighbours or the locality generally.

The applicant’s written rationale adequately demonstrates compliance with the development
standard is unreasonable and or unnecessary in the circumstances of the case, and that there
are sufficient environmental planning grounds to justify contravening the development
standard.

It is considered the development is in the public interest because it is consistent with the
objectives of the R1 General Residential zone, in accordance with Clause 4.6(4)(a)(ii) of the
Marrickville Local Environmental Plan 2011. The relevant objectives of the zone are as follows:

To provide for the housing needs of the community with a variety of housing types.

To provide for a variety of housing types and densities.

To provide residential development that maintains the character of built and natural
features in the surrounding area.
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The proposal involves a small extension to an existing bedroom within Unit 2 and maintains
the use of the site for multi dwelling housing. The proposed extension occupies an existing
under croft below Level 1 and does not substantially alter the bulk and scale of the existing
dwelling and is not highly visible from the public domain being O’Dea Reserve located adjacent
to the north.

It is considered the development is in the public interest because it is consistent with the
objectives of the Floor Space Ratio development standard, in accordance with Clause
4.6(4)(a)(ii) of the Marrickville Local Environmental Plan 2011. The objectives of the standard
are as follows:

o to establish the maximum floor space ratio,

e to control building density and bulk in relation to the site area in order to achieve the
desired future character for different areas,

e to minimise adverse environmental impacts on adjoining properties and the public
domain.

The appearance and bulk of the dwelling remain largely unchanged as a result of the proposal,
and given the bulk of the proposed development is within an existing under croft below Level
1 of Unit 2, it is not considered to result in any adverse impacts on the local amenity including
the adjoining O’Dea reserve or the amenity of the site as a whole.

The concurrence of the Planning Secretary may be assumed for matters dealt with by the
Local Planning Panel.

The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of
Clause 4.6(3)(b) of the Marrickville Local Environmental Plan 2011. For the reasons outlined
above, there are sufficient planning grounds to justify the departure from the floor space ratio
standard and it is recommended the Clause 4.6 exception be granted.

5(b) Inner West Local Environmental Plan 2022

The Inner West Local Environment Plan 2022 (IWLEP) was gazetted on the 12" of August
2022. As per Section 1.8A — Savings provisions, of this plan, as the subject development
application was made before the commencement of this Plan, the application is to be
determined as if the IWLEP 2022 had not commenced.

Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 requires
consideration of any Environmental Planning Instrument (EPI), and (1)(a)(ii) also requires
consideration of any EPI that has been subject to public consultation. The subject application
was lodged on 02 August 2022, on this date, the IWLEP was a draft EPI, which had been
publicly exhibited and was considered imminent and certain.

Notwithstanding this, the amended provisions of the draft EPI do not alter the outcome of the
assessment of the subject application.

5(c) Development Control Plans

The application has been assessed and the following provides a summary of the relevant
provisions of the Marrickville Development Control Plan 2011.
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Part of MDCP 2011 Compliance
Part 2.1 — Urban Design Yes

Part 2.3 — Site and Context Analysis Yes

Part 2.6 — Acoustic and Visual Privacy Yes

Part 2.7 — Solar Access and Overshadowing Yes

Part 2.9 — Community Safety Yes

Part 2.13 — Biodiversity Yes

Part 2.17 — Water Sensitive Urban Design Yes

Part 2.18 — Landscaping and Open Space No — See Discussion
Part 2.21 — Site Facilities and Waste Management Yes

Part 2.24 — Contaminated Land Yes

Part 2.25 — Stormwater Management Yes

Part 4.2 — Multi Dwelling Housing and Residential Flat | Yes
Buildings

Part 9 — Strategic Context Yes

The following provides discussion of the relevant issues:

(i) Landscaping and Open Space (Part 2.18)

Part 2.18 of MDCP 2011 requires consideration to be given to landscaping and open space
before granting development consent.

The applicant provided a Landscaped Plan drawn by R. Styles and a Statement of
Environmental Effects as part of the subject development application that seeks to justify that
the proposal satisfies the private open space controls contained in MDCP 2011 in that:

¢ The dwelling has a ground level private open space area that complies with the area
and dimension requirements however it is not directly connected to the main living
area, which is located at first floor level. The current private open space on the ground
floor is largely covered by the first-floor and it receives minimal sunlight and, as a result,
has low amenity.

e Approximately 30sgm of private open space is provided on Level 1 which is directly
connected to the main living area and satisfies the dimension and size requirements
specified by control C20 within Part 2.18 of MDCP 2011. This open space is north-
facing and looks toward O’Dea Reserve. This private open space is unaffected by the
proposal and therefore the amenity of this area will be maintained. This provision
exceeds the level of private open space required and while not provided at ground
level in accordance with control C20, provides a high quality recreation area for the
dwelling that is accessible from the living area and is consistent with the relevant
objectives within Part 2.18 of MDCP 2011.

e The existing site as a whole does not comply with the 45% total landscaped area at
ground level specified by control C19, and given the landscaped area provided on the
site is in accordance with the current approval, it is not reasonable for the existing
development to comply. Notwithstanding, the proposal increases the soft landscaped
area of the ground floor private open space of Unit 2 by introducing deep soil planter
boxes as demonstrated in the Landscape Plan (Dwg. No L1) which improves the
amenity of unit.

While the development does not strictly meet the current private open space and landscape
area provisions contained in the MDCP 2011, the proposal is considered acceptable given the
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primary open space area on Level 1 which connects to the main living area is maintained and
thar the proposal intends to occupy a portion of the ground floor private open space which
currently has poor amenity so as to increase amenity to the existing Bedroom 2. Overall, the
private open space and landscaping afforded to the dwelling is considered to provide a high
level of amenity in the circumstances and is consistent with the relevant objectives within Part
2.18 of MDCP 2011.

5(d) The Likely Impacts

The assessment of the Development Application demonstrates that, subject to the
recommended conditions, the proposal will have minimal impact in the locality.

5(e)  The suitability of the site for the development

Provided that any adverse effects on adjoining properties are minimised, this site is considered
suitable to accommodate the proposed development, and this has been demonstrated in the
assessment of the application.

5(f) Any submissions

The application was notified in accordance with the Community Engagement Framework for
a period of 14 days to surrounding properties.

No submissions were received in response to the initial notification.

5(g) The Public Interest

The public interest is best served by the consistent application of the requirements of the
relevant Environmental Planning Instruments, and by Council ensuring that any adverse
effects on the surrounding area and the environment are appropriately managed.

The proposal is not contrary to the public interest.

6 Referrals

The application was referred to any internal sections/officers or any external bodies.

7. Section 7.11 Contributions/7.12 Levy

Section 7.12 levies are not payable for the proposal.

8. Conclusion

The proposal generally complies with the aims, objectives and design parameters contained
in Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan
2011.

The development will not result in any significant impacts on the amenity of the adjoining
properties and the streetscape and is considered to be in the public interest.

The application is considered suitable for approval subject to the imposition of appropriate
conditions.
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9. Recommendation

A. The applicant has made a written request pursuant to Clause 4.6 of Marrickville Local
Environmental Plan 2011. After considering the request, and assuming the
concurrence of the Secretary has been given, the Panel is satisfied that compliance
with the Floor Space Ratio development standard is unnecessary in the circumstance
of the case and that there are sufficient environmental grounds to support the variation.
The proposed development will be in the public interest because the exceedance is
not inconsistent with the objectives of the standard and of the zone in which the
development is to be carried out.

B. That the Inner West Local Planning Panel exercising the functions of the Council as
the consent authority, pursuant to s4.16 of the Environmental Planning and
Assessment Act 1979, grant consent to Development Application No. DA/2022/0616
to demolish part of the premises and carry out ground floor alterations and additions to
a multi dwelling housing development to increase the size of a bedroom at Unit 2 at
2/43 Ross Street, Camperdown subject to the conditions listed in Attachment A below.
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Attachment A — Recommended conditions of consent

CONDITIONS OF CONSENT

DOCUMENTS RELATED TO THE CONSENT

1. Documents retated to the consent

The development must be carried out in accordance with plans and documents listed below:

Plan, Plan Name Date 1ssued | Prepared by

Revision and

lszue No.

DCrig No, A1 Site Plan 01.05.2022 R. Slyles

Dhig Na. AZ Ground Level Existing | 01.05.2022 F. Stylas
Plan

Do Mo A3 Lewvel 1 Existing Plan 01.05 2022 R Styles

Cnivg Mo A4 Level 2 Existing Plan 01.05 2022 R Styles

Chvirg Mo, AS Section A-A 01.05.2022 R. Styles

Chivg Mo. AS Ground Level Propased | 01.05.2022 R Stylas
Alerations to Unit 2

Chivg Mo, AT Ground Leval Area 01.05.2022 R Styles
Analysis

Crvg No. AS Lavel 1; Area Analysis 01.05.2022 R. Styles

Dhvg No. A9 Level 2 Area Analysis 01.05.2022 R Styles

Drwvig Mo, L1 Landscape Plan - Unit 2 | 01.05.2022 R. Styles

As amended by the conditions of consent,
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GENERAL CONDITIONS
2. Stormwater Drainage System - Simple

Storrevatar runoff from proposed new or altéred roof areas may be discharged to the existing
sito drainage system:

Any existing compaonent of the stormaater system that is to be retained, including any
absorplion trench or rubble pit drainage system, must be checked and certified by 3 Licensed
Plumber or qualified practising Civil Enginser to be In good condiffon and operating
satisfactorily.

If any camponent of the sxisting system |5 not in good condifion and lor not aperating
satisfactonly and/or impacted by the works andior legal nghts for drainage do not exist, the
drainage systarn must be upgraded to discharge legally by gravity to the kerb and gutter of a
public road. Minor roof or paved areas that cannot regsonably be drained by gravity to a public
road may be disposed on site subject to ensunng no concentrafion of fliows or nuisance to
ather praperties

3. Waste Managemant Plan

Prior to the commencement of any works (including any dempelition works), the Certifying
Autharity = required to be providad with 8 Recycling and Waste Managerrent Plan (RVWMP)
in accordance with the relevant Development Control Flan.

4. Erosien and Sediment Control

Priar to the ssue of a commancement of any works (including any demelition works), the
Certifying Awthority must be provided with an erosion and sediment control plan and
specification. Sadiment contral devices must be installed and maintained in proper working
arder to prevent sedimeant discharge from the construction sie,

5. Standard Street Tree Protection

Priar to the commencement of amy work, the Cenifying Autharity rmust be pravidad with datalls

of the mathods of protechon of all streef trees adjacent to the site dunng demelition and
construction.
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6. Verification of Levels and Location

Prior to the pouring of the ground floor slab or at dempcourse level, whichever is applicable
ar occurs first, the Principal Certifier must be provided with a survey levels certificate prepared
by a Registered Surveyor indicating the level of the slab and the location of the building with
respect to the boundaries of the site to AHD.

7. Works Qutside the Property Boundary

This development consent does nol authorse works oulside the property boundanes on
adjoining lands

PRIOR TO ANY DEMOLITION

8. Dilapidation Report

Priar to any works commencing (including demalition), the Certifying Authority and ewners of
identified properties (Unis 1 and 3 of 43 Ross Street), must be provided with a colour copy of
a dilapidstion report prepared by & suitably qualified persan. The report is required to inclede
culour phelographs of all the adjoining properties to lhe Ceilifying Autharity's satisfaction, In
the event that the consent of the adisining property ovwner cannot be obtained to undertake
the report, copies of the letter’s thai have been sent via regisierad mail and any responses
received must be forwarded to the Certifying Authority bafore wark commences.

8. Advising Neighbours Prior to Excavation
Al least 7 days before excavaling below the level of the base of the foolings of a building on
an adjoining allotment of land, give notice of intention to do so to the owner of the adjoining

allotrment of land and furnish particulars of the excavation to the owner of the building being
erected or demolished.

10. Construction Fencing
Prior to the commencement of any works (including demolition), the site must be enclosed

wilh suitabla fencing to prohibit unauthorised access. The fenang must be erected as a barmear
betwean the public place and any nelghbouring property

PRIOR TO CONSTRUCTION CERTIFICATE
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11. Dilapidation Report = Pre-Development — Minor

Prior to the issue of a Construction Certificate or any demolition, the Certifying Awthority must
be provided with 2 dilapidation report including colour photos showing the existing condition
of the footpath and readway adjacent to the site,

12. Structural Certificate for retained elements of the building

Priar ta the issue of & Construction Certificate, the Certifying Authority is required ta be
provided with a8 Structural Cedificate prepared by a practising structural engineer, cerlifying
the structure! sdequacy of the property and its ability to withstand the proposed additional, or
altered structural loads during all stages of construction, The cerificate must also include all
details of the methodalogy to be employed In construction phases to achisve the above
requirements without result in demolition of elements marked on the approved plans for
ratention,

13. Sydney Water = Tap In

Prior to the issue of a Construction Cerificate, the Cerfying Authority is required to ensure
approval has bean granted through Sydney Walss's onling Tap In’ program (o determing
whether the development will affect Sydney Water's sewvier and water malns, starmvater
drains and/or easements, and i furiher requirements need to be met.

Naote: Flease refer fo the web site hitfpdwww sydnepwater com autepindndex bfm for defalls
on the process or tefephone 13 20 92

DURING DEMOLITION AND CONSTRUCTION

14. Construction Hours — Class 1 and 40

Unless otherwise approved by Coundil, excavation, demoliion, construction or subdivigion
worl are only permitted between the hours of 7:00am to 5.00pm, Maondays to Saturdays
(inclusive) with no works permitted on, Sundays or Public Helidays

15. Survey Prior to Foolings

Upon excavation of the footings and befare the pouring of the concrate, the Certifying Authority

must be provided with a certificate of survey from a registered land surveyor to verify that the
structure will not encroach over the allotment boundaries.

PRIOR TO OCCUPATION CERTIFICATE
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16. No Encroachments

Frior to the Bsue of an Qccupation Certificate, the Principal Certifier must ensure that any
ancroachments on to Council read or footpath resulting fram the building werks have been
remaved, including opening doors, gates and garage doors with the exception of any awnings
ar balcanies approved by Cauncil

17. Protect Sandstone Kerb

Prior to the isswe of an Qocupation Ceadificate, the Principal Certifier must ensure lhal
any stone kerb, dsmaged as o consequence of the work that is the subjoct of this development
consant, has been replaced.

ADVISORY NOTES

Permits

Where it is proposed to eccupy or carry out works on public reads or Council controlled lands,
the person acting on this consent must obtain all applicable Parmits fram Council in
accordance with Section 85 (Approvals) of the Loca! Govarnment Act 7823 andior Seclion
138 of the Rosds Act 15993 Permits are requirad for the following activities:

a. Work zone (designated parking lor construction vahicles), Nete that a minmumof 2
months should be allvwed for the processing of a Work Zone application;

A concrete pump across the readway footpath;

Mobile crane or any standing plant;

Skip Bins,

Scaffolding/Hoardings (fencing on public land),

Public: dorrain warks Including vehicle orassing, kerb & guitering, faotpath,
stormwater, efc,,

Awning of streat varanda over the footpath;

Partial or full road closure; and

Installation or replacemant of private starmwater drain, utility service or water supply

~eang

IT reguired contact Council's Road Access team lo ensure the correct Permil applications are
made for the various activities, Applications for such Parmits must be submitted and
approved by Councll prior to the commencement of the works associated with such activity.
Insurances

Any person acting on this consent or any contractors carrying out works on public roads or
Council controfled lands is required to take out Public Liability Insurance witha minimum cover
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of teenty (200 million dollars in refation to the ocoupation of, and approved works within thase
lands. The Policy is io note, and provide protection for inner West Council, a5 an interested
party and a. copy of the Policy must be submitted to Cauncil prior to commencament of the
works. The Policy must be valid for the entire period that the works are being underaken on

public property.

Prescribed Condifions

This consant is subjact to the: prescribed condiions of consant within clausa 88-98E of the
Envirenmental Planming and Assessmernt Regilations 2021,

Notification of commencement of works
At least T days before any demolition wark commences:

a. The Council must be notified of the following partioulars:
i. the name,address, telephone contact details and licence number of the person
respansible for carrying out the work; and
i, the date the work s due lo commence and the expected complation date, and
b. A written notice must be placed in the etter box of each directly adjeining property
identified advising of the date the wark = due to commeance

Storage of Materials on public property

The placing of any materiale on Council's foolpath o readway is prohibited, without the prior
consent of Council

Cther Approvals may be needad

Approvals under other acts and regulations may be reguired o camy oul the developmenl, It
Is the responsibility of propery owners ta ensure that they comply with all relevant legisiation.
Council takes no responsibility for informing applicants of any separate approvals required.
Failure to comply with conditions

Fallure to comply with the retevant provisicns of the Emvironmental Flanning and Assessment
Act 1978 andfor the conditions of this consent rmay result in the serving of penalty notices or
legal action

Other works

Works ar activities other than those approved by this Development Consant will require the

submission of a new Development Application or an application to madify the consant undar
Section 4.55 of the Environmental Flanning end Assessment Act 1979,
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Obtaining Relevant Certification

This development consent does not remove the need to obiain any cther statutory consent or
approval necessary under any other Act, such as (if necessany):

a:
b

G.

Application for any activity under that Act, including any erection of a hoarding;
Application for a Construction Cerificate under the Enviconmental Planning and
Assessment Act 1079,

Application for an Occupation Certiflcate under the Environmental Flanning and
Assessment Act 1973,

Application for a Subdivision Caerlificate under the Enviranmental Planning amd
Assessment Act 1979 if land (including stratum) subdivision of the dovelopmant site
iz proposed,

Application for Strata Title Subdivision if strata title subdivision of the develaprnent is
proposed;

Developmant Application for demolition if demolition is net approved by this consant:
ar

Development Application for subdivision if consent for subdivision |5 nat grantad by
this consent

MNational Construction Code (Building Code of Australia)

A complete assessment of the application under the provislons of the National Construction
Gode (Building Code of Australia) has not been carried sut All building warks approved by
this consent must be camed oul in accordanse with the requirements of the National
Construction Code.

MNatification of commencement of works

Residential building work wathin the meaning of the Home Builfding Act 1989 must not be
camied out unless the PCA (not being the councif) has given the Council writton notica of the
fallawing information:

b.

In the case of work for which a principal contractor is required fo be sppainted:
i.  The name and licence number of the principal contraclor, and
i The narme of the Insurer by which the work is Insured under Part § of that Act

In the case of work to be done by an owner-builder,
i.  The name of the owner-builder; and
il.  Ifthe owner-builder is required to hold an owner-builder permit under that Act,
the nurnber of the cwner-builder perrmit
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Dividing Fences Act

The person acting on this consent must comply with the requiremenis of the Dividing Fences
Act 1897 in respect to the alterations and additions to the boundary fences.

Permits from Council under Other Acts

Vithere it is proposed to occupy or carry out works on public roads or Council controlled lands,
the person acting on this consent must obtain all applicable Pammits fram Council in
accordance with Seclien 68 (Approvals) of the Local Government At 1993 andior Sechon
138 of the Roads Aot 1983 Permits are required for the following activities:

a. Work zone (designated parking for construction vehicles). Nete that a minmum of 2
months should be allvwed for the processing of a Work Zone application;

A concrete pump across the roadwayfootpath;

Mobilz erane ar any standing plant;

Skip bins;

Secaffolding/Hoardings (fencing on public kndj,

Public domaln warks Including vehicla crossing. kerh & guttering, footpath,
stormmevater, etc.;

g. Awning or street verandah ever footpath:

h. Partial or full read clesure, and

I Installation or replacement of private stormwater draln, utifity service or water supply

-e p T

Contact Council's Road Access team o ensure the corred Permil applicabons are made for
the various activities: & lease fee is payable for 2ll eccupations.

Maise

Moise ansing from the works must be controlled in accordance with the requirements of the
Frotection of the Environment Operations Act 1867,

Amenity Impacts General

The use of the premises must not give rse o an snvironmental health nuisance to the
adjoining or nearby pramises and environment. There are to be no amissions or discharges
from the premises. which will give rise lo a public nuisance or result in-an offence under the
Protection of the Environment Operations Act 1897 and Regulations, The use of the premises

and the operation of plant and equipment must not give rise to the ransmission of a vibration
nuisance or damage other premises.

Dial before you dig

Contact “Dial Priar to You Dig" prior to commencing any bullding activity an the site.
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Uszseful Contacts

BASIX Inforrmation

Department of Fair Trading

Cial Prior to You Dsg

Landeom

Long Service Paymenis
Corparation

NV Food Autharity

MNEW Government

MNEW Office of Environment and
Heritage

Sydnay Water

PAGE 26

1300 650 908 weekdays 2:00pm - 5:00pm
www. basi . nsw.gov.au

133220

ww fairtrading. nsw. gov.au

Enguiries refating to Owner Buikder Permits and
Home Warranty Insurance.

1100
v diglprior toyoudig.oem.au
5841 B8EB0

To purchase copies of Volume One of “Soils and
Construction”

131441

W Ispe nsw.gov.au

1300 552 408

wwv foodnotify.nsw.gov.au
WhW. NSW.gov.auifibro
wew diysafe.nsw.gav.au

Information on  asbestos and safe  work
practices,

131555
waw.environment. nsw,gov au
132092

W sydneywatar.com.au
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Waste Senvice - SITA 1300 651 116

Environmental Salutions y
vnww wasleservico, nsw.gov.au

Waler Efficiency Labelling and waww walerrating.gov.au
Standards WWELS)

WorkCover Authanty of NSV 1310350
'-'AW.'-'MEROGUELHEW.QOU.EH

Enquiries retating to work safety and asbestos
removal and dispasal

Infrastructure

The develeper must liaise with the Sydney Water Corporation, Ausgnd, AGL and Telstra
conceming the provision of watar and sawerage, electricity, natural gas and telephones
respachively to the propanty. Any adjustmenl or augmentation of any pubdic utilily services
inciuding Gas, Water, Sawer, Electricity, Street lighting and Telecommunications required as
a result of the developrment must be undemaken before accupation of the site.

Toilet Facilities

The fellowing facilities must be provided on the site:

a. Toidet facilities in accordance with WorkCover NSW requirements, at a ratio of one
toilet per every 20 employees, and

b. A garbage receptacle for food scraps and papars, with a tight fitting lid.
Facilities must be located so that they will not cause a nuisance

10
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Attachment B — Plans of proposed development
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Attachment C- Clause 4.6 Exception to Development Standard

243 Rose Street, Camperdown: Statement of Erwironmental Effects

The site has been used for residential purposes for approximately twenty years (current
development) and almest a hundred years for the previous dwelling that occupied the
land. There is no reason to believe that it might have been contaminated,

4.3 Marrickville Local Environmental Plan 2011
431 ZONING & OBJECTIVES

Under Marrickville Local Environmental Plan 2011 (the LEP] the site s zoned R General
Residential and is subject to development standards for height of buildings and floor
space ratio. In the terms of the LEP, the proposal to carry out alterations and sdditions to
the existing dwalling in a townhouse row (multi-cwelling housing as defined) is permissible
with consent:

Clause 2.3 requires the consent autherity to have regard Lo the ebjeclives for
development inthe zane  The objectives of the R1 zone are!

«  Togrovide G the housing qeeds of the communily.

o Toprovide for g varesly of Rholsing bepes and darsiliss.

s« Toasfableothar land Wses Mal provide faeiikes of saivices o e e day fo day nesss o
resitiards,

The proposal will, consistent with the relevant objectives, contribute to providing for the
housing needs of the community within a law density residential envirenment.

Clause 4.3, height of bulldings provides objectives and a developmant standard for
height of buildings.

The abjectives of this clauze are as fallows:

(=) tossianish the makimum haigh! of blldims

() toatsirs uiding hefight is cansistent wilh the cesired futlos charavler of an ares.

(G} toansure blidings and publc aress confinue fo recaive salisfaciony exposiive fo tha sky
anch sunbight,

(o)t nominats hemghits that Wil provicks &0 anphopnaie fransiior (1 bl form and land Use
irfensiy.

The sile is subject to a maximum height limit of 9.5m lrom exisling ground level lo the
highest point of the building (excluding any chimnay). The maximum height of the existing
building is & 73-metres {(highest point, RL35.94 minus RL27.21 - ground level) and,
therafore, it complies with the standard,

Clause 4.4, Floor space ratio, provides objectives and a development standard for floor
1space ratio The objectives of the clause are as follows:

al foestanish the macimum feor space rafio,

bt tovooninod bukiding densityand bulic in relahon o the site ated in order fo-actieve T
gasinad futire chamactar for difarent aroas,

C) o miimss SENersa ervirorimantal impacts of) saairig propariias and the puliic doman

The site is subject to a maximum fioor space ratio (FSR) of 0.6:1. The site is 389.5m% in
sire and, therefore, a total floor area of 233.7m° is allowed,

6| Page

Cropumment Set 10 268001 14
Wersion: 1, Wersion Date 05082022

PAGE 39



Inner West Local Planning Panel ITEM 2

243 Rose Street, Camperdown: Statement of Erwironmental Effects

In accordance with the guidelines set out in Connofaseur Invesiments Py Lid v
Sutheriand Shire Council [2020] NSWLEC 1181, the architect has calculated the
proposal's gross floor area to be 330.5m*, which is equivalent to a 0.85:1 F3R and,
therefore, it does not comply with the standard,

It should also be noted that the onigina! application (OA 200000259 was approved under
Marrickville LEP 1 prior to the current LEP 2011, As stated earlier, LEP 1 did not contain
@ floor space ratio standard. The floor space ratio can be calouleted under that instrument
which was 0.93)1. However, under the LEP 2011 (standard ternpiabe), the existing
development has a 0.83:1 FSR. The praposal increases the floor space within the
building (318.3m") by 12.2m7", resulting in 2 0.85.1 FSR, which lherefore does not comply
with the standard. As a result, a submission pursuant to Clause 4.6 follows:

Clause 4.6, Exceptions to development standards, states:

i The cbjechives of s clause are a5 foliows

{a) to provide an sppropnale degree af flanbilly w apphing carfamn development

standsrds fo paniculzr developmeant. and

=} to-achieve belfer planning outcomes for and from developmen by ailowing

flexibiidy in parictiar circlmsfances
{2 Development consent may, sublest io ths olause, be granted for development even
though the development would confravens a development standsrd imposad by this or

any oitser environmental planning instrument, Howsver [his cisuse dgoes rol soply o2

ceveicnmeant standard hat fs exprassly exciuced from (he aperation of this clauss.

{3 Develpment consant must not be granted for devalopment that confravenss a
gevaEicnmant standard Litess e consant authonty has considered & wiitfan reguest
fram thie Speicant that Seeks fo JUSTNY e confravantion of he develnnmant standard
By ciamansiraning

&) compiiancawith the development stendard iz unreasonabiie or UNNecossary in

fhee gitvumnsiancas of Ne cave, 2
[ there are sufficignt envircmmental plannirg grounds o Jusiiiy contravaning tha
oevaloomen standard fand)
(4 Devanpment conssit mush not be granted for develnipmesnt Mal coniravenss a

Cheveioyam il slahtland Lness”

fal e consant alnhonty 1§ sahsiied that

il Trex o lican s Withan reglast Fas acaguaisly addressead Iha manars
regtired [0 be clamonstraled by subciauss (31 and

(i} the praoosed daveloomant will be m the publc intsrest because il s
covsisiant with the objeciives of the paricwar stancard and the obyeclives
for Jevelonman! within the zarez 10 which Hhe devalopmeant Is pronosed (o
e camed oot ard

{r fhe concurencs of the Seoretany has best obianed

(& i1 clecicing whethar o grant coticUrence, the Secratany must consiger

(£=1) whathar camfraiantion of e devaicoment standard ralsas any maffar of

sigmificance for State or regional enviroremantal plnming, and

fien the puhiic banefit of mardaining the develoomeant slanuzrd, and

e} any offier mafers requinsd o be fakien info considerslion by the Secretary befora

graniing concurmence

Clause 4.3, Floor Space Ratio = a development standard that is not subject to any of the
specified exclusions from the operation of clause 4.8,

Relevant Case Law

Thera are a number of decisions of the Land and Environment Court that are relavant to
clause 4.8 departures [ncluding Four 2 Five v Ashfield, Micaw Holdings Pty Ltd v

T1Page
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243 Rose Street, Camperdown: Statement of Erwironmental Effects

Randwick City Council, Moskovich v Waverley Councll, as well as Zhang v Councll of the
Gty of Ryde.

In addition, the decision in el Action Py Ltd v Woollahra Muricipal Council (2018)
MEWLEC 118 confirmed that it 15 not necessary for 2 non-compliant scheme to be a batter
or nautral outcome and that an absence of impact is a way of demonstrating consistency
with the objectives of a develapment standard.

Therafore, this must be conaidered whaen evaluating the mert of the departure

The further decision in A/ Maha Pty Lid v Huglun Investments Py Lid [2018] NSWCA 245
is authority that requires the consent authority must be satisfied that:

*  The writlen request addresses the relevanl matters at Clauss 4.6 (3) and
demonstrates compliance is unressonzble or unnecessary and that there are
sufficient environmental planning grounds; and

« The consent authority rmust consider that there are planning grounds to warrant
the departure in thelr own mind and there Is an obligation to give reasons In
arnving at @ decision,

The approach in A! Maha was relnforced by RebelVH Neutral Bay Pty Limited v Narth
Sydney Council [2015] NSWCA 130 where the Count found that:

. i order for & consent authority (o be satisfied that an appiicant’s whiten reguest has
“adequetsly addressed” the matters required fo be demonsfrated by of 4 6(3). the consent
authorty needs fo be safisfied that those maffers have in fact been demonsirated (f is mot
sufficient for the request merely to seck fo demonstrate the matters in subcl (3) (wiich is
the process required by of 4.6731). the request must in fact demonstrate the matters in
subel (3] (which is the outcome roguired by of 4.6{3) and (4}{al{i].

Finally, the decision in Baran Carporation Pty Limited v Councif of the Ciiy of Sydney
[2012] NSWLEC 81 confirmed that the consent authority must be directly satisfied that the
matters are adequately addressed in the written Clause 4 6 variation request

On that basis it is necessary that:

¢« The cansent authority must be satisfied the written request demonstrates the
matters in Clause 4.6(3).

« The consent authorty be sabisfied the proposed development will be in the public
interest because i is "consistent with” the abjectives of the development standard
and zone s not 2 requirement lo “achieve” those objsctives,

¢« The development be compatible with the obiectives, rathar than having to achieve
the ocbjectives.

+ In estabiishing that ‘compfiance with the standard is unreasonable or Unnecessary
in the circumatanoes of the case’ doea not always require the applicant for
development to show that the relevant objectives of the standard are achieved by
the proposal (the first test in the decision of Wehbe v Pithwafer Council [2007]
NSWLEC &827), Other methads are available as per the previcus 5 tests applying
1o SEPP 1, set cut in WWehbe.

¢« The propesal is required to be in ‘the public inferest’.

EiF-.".iiI"
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243 Rose Street, Camperdown: Statement of Erwironmental Effects

In accordance with the guidelines provided by these decislons, this submission addresses
the requirements of clause 4.6:0n tum.

CLAUSE 4.4, FLOOR SPACE RATIO

NON-COMPLIANCE

The architect has caleulsted that the proposal increases the buildings floor space by
12.2m? resulting in a gross floor area of 330.5ny on & site 388 5m?, which results in a

0,851 FSR. The permitted FSRis 0.6;1 or 233.7m". The non-compliance is 98 8m¢
which is equivatent to 41.4%,

Is compliance with the devalopment standard unreasenable or unnecessary in the
circumstances of the case?

The judgment in Wehbe v Piffwater Councif [2007] NSWLEC 827 ideniified five ways of
establishing under Stafte Envirenments! Planning Policy No. 1 - Development Standards
(SEFP 1) that compliance s unreasonable or unnecessary. The subsequent cases
referred to above have confirmed that these ways are equally applicable under the clause

4.6 regime.
1. The obyeclives of the development standard are achieved notwithstanding non-
compiiance with the sfandard.

The objectives of the floor space ratio standard are set out in clause 4.4 as follows:

{&l to establish the maximum foor space raho, _

(& to controf buiiding density and bulk in relation to the site area in order (o achieve
the dezired fufire character for different araas,

{cl to minimise adverse envirenmental impacts on adioimng properties and the pubic
domain.

esfabiish the mayimum fioor space ratio:

The meaning of this ebjsctive is nol clear, It is agreed that the Marickville LEP 2011
establishes a floor space ratio developrment standard for land In the former Marrickvilla
Iocal government area. However, the former planning instrument under which the existing
building was approved (Marrickville LEP 1) did not provide a maximum floor space ratio
development slandard. |t had a minimum site area devalopment standard for dwealling
type (by size). It is noted that the arlginal application did not comply with the devalopment
standard gnd Council supporied 8 SEFF 1 - objection (now Clause 4.6 submission). This
varnalion allowed 3 large dwellings on the land whilst the standard only permitted two
medium and one small dwelling. The non-compliance with the standard at the time was
numerically significant. The propoesal will also result in a numerncally significant non-
compliance. In comparison to the original approved application in terms of site density,
the additional 12.2m" far Unit 2 will not aller the dwelling yield. It remains a 3-large
dwelling developmeant.

However, the purpase of a maximum flioar space ratio develapment standard is to contral
the size and form of developmaent. Although the existing building and the proposal
exceeds the standard, the additicnal floor space proposed is located within the existing
bullding envelope balow the first flocr level of the tovwnhouse, The additional floor space
is not manifested externally to the site. It would not be visible from the adjacent units in

g|Fage

Crocuerent Set 10 26800 14
Wersion' 1, Version Date 08092022

PAGE 42



Inner West Local Planning Panel ITEM 2

243 Rose Street, Camperdown: Statement of Erwironmental Effects

the development ar from the O'Dea Reserve and ather public areas. Therefore, the visual
impact of the building is not altered,

T

bui arnd btk in
fuiure char for different areas:

As discussed praviously, the building density of the site remains unalterad. It will remain
as 3 large dwellings (as defined under the former Marrickville LEP 1 when approved).
The additional floor space provided in the proposal is situated balow an undercroft first
floar level. It is genarally not visible and no unreasonable visual bulk is manifested
externally from the site.

It is also noted that Council's controis do not provide an expressed desire future character
statement. Howsver, the DCP provides controls which are aimed at ensuring
development results in an accaptable built form commensurate with local form and that
anticipated under the controls, In this ragard, the performance of the proposal whan
assassad against the controls i3 acceptabls

2 The objective is not relevant to the development. This criteria is not applicable to
the proposal.
3, The objective wouwld be defeated or thwarted if compliance was required. This

criteria is nol applicabie to the proposal,

4. The development standard has been vinually abandoned or destroyed by the
Council's own acffons in granting consents departing from the sfandard. This criteria is
nol apphicable lo the proposal.

5 The raning of the land i unreasonable or inappropriate. This criteria s not
applicable to the proposal,

Arg there sufficient envirenmental planning qreunds to justify contravening the

developmeant standard?

The cases refarred to above have established that the environmental planning grounds
miust be partioular to the cirourmstances of the propased developmeant on its site. The
fallowing enyvirenmental planning grounds are relevant:

= The nen-compliance with the standard arises as a resull of providing 12.2m° of
floor space in an undercroft ares of the first floor lavel of Unit 2 The additional
floor space s not generally visible externaily from the site and does not manifest
any unreasonable visual scale and bulk, The appeamnce of the building externally
to the site and from the public domain will remain substantially the same.

* The proposal provides an additional 12.2m"” of floor space for bedroom 2 in Unit 2
by reducing ground flaor private open space. A reduction of private apen space
could be considered to detimentally impact the amenity of the dwelling, However,
the amenity of the existing greund level private open space in terms of qualitative
performance is considered to be poor because it is fully below the first flaor leval,
Furthermare, the amenity of Bedroam 2.in terms of its qualitative perfarmance is
also considered to be poor because the window serving the room faces an internal
blank wall. It has no favourable outlook. The proposal extends Bedroom 2 inte
the undercroft space and provides a new north-facing window. Although the
window will remain below the undercroft first floor level it is closer to the nerthern
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boundary. Its outinok and amenity will be significantly impreved due to both the
aspect and an improved landscaped setting provided in the private open space.

= A reduction in private open space could be considered to be detrimeantal to the
amenity of a dwelling, howaver, the current ground level private open spaca is
more akin to g service space because of its enclosed nature. Furthermore, the
dwelling has a superor area of private open space at first floor level which is
directly connected to the dwelling's main living area and has a direct outlook inta
O'Dea Reserve. As a result, the amenity of the dwelling's private open space is
not adversaly affected, however, its internal amenity is enhanced without any
impacts on adinining residantial naighbours or the locality generally

Wiill the proposed davelopment be in the public interest because it is consistant with the
objectives of the zone?

In relation to the objectives of the R1 zone;

e o provide for fhe housing needs of fhe cammunify

The proposal provides a minor extension to one bedroom in the existing dwelling which
will assist to provide for the housing needs of the community.

¢ {o provide for & varlety of housing types and densiffes
The pravision of an additienal 12.2m” of floor space within one badream in the dwelling
provides some varety wathin the development as well as the houwsing Wypes and dernsibes
of the locality.

= (o enabie other land vses that provide faciliies or services to meel he day to day
reeds of residants

This objective is not relevant, as the proposal is not for a non-residential use

Conourrense of the Secretary

The concurrence of the Secretary may be assumed by Council. The implications of 2
development application involving aierations and additions to an attached dwelling on the
land that does not comply with the floor space ratic development standard of the
Marrickville LEP iz local in its scope and raise no matters of significance for State ar
regional environmental planning.

The circumstances of the case should be balanced against the usual presumption of
public beneafit in maintaining a development standard. The floor space ratio of the
proposed developmant is justified as set out above. The variation sought will enhance the
utility of the developrment without significant adverse impacts on neighbouring amenity or
the public dormain.

Conclusion
This submission shows that, in the circumstances of the case, compliance with the
development standard is unreasamable or unnecessary, that there are sufficient

envirenmental planning grounds to justify contravening the development standard and that
the proposed developmant will be in the public interest because it is consistant with the
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