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DEVELOPMENT ASSESSMENT PANEL REPORT

Application No. DA/2026/0008

Address 23 West Street Petersham

Proposal Alterations and additions to an existing unit, including partial
demolition of existing structures and construction of ground floor
addition.

Date of Lodgement 13 January 2026

Applicant Grant W King

Owner Grant W King
Jacklyn X Fei

Number of Submissions Initial: O

Cost of works $66,045.00

Reason for determination at | Clause 4.6 variation exceeds 10%
Planning Panel

Key Considerations Variation to FSR; site relies on existing use rights
Recommendation Approved with Conditions

Attachment A Recommended conditions of consent
Attachment B Plans of proposed development

Attachment C Clause 4.6 Exception to Development Standards
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1. Executive Summary

This report is an assessment of the application submitted to Council for alterations and
additions to an existing unit, including partial demolition of existing structures and construction
of ground floor addition at 23 West Street Petersham.

The application was notified to surrounding properties and no submissions were received in
response to the initial notification.

The main issues that have arisen from the application include:

e Floor Space Ratio (FSR) non-compliance; and
o Site relies on existing use rights.

The non-compliance with the FSR development standard is acceptable, and for reasons
discussed within this report, the application is recommended for approval.

2. Proposal

The proposal seeks approval for partial demolition and additions to expand the ground-floor
living room of Unit 3 to expand the living space of the townhouse.

The design involves extending approximately 6sgm into the small north-facing courtyard to
provide additional seating and movement space. External access arrangements, including the
existing gate and western walkway, will be maintained. The new external walls will match the
existing render, and the continued roof line will ensure stormwater drains into the current
system. A new window on the northern fagade is proposed to provide natural light.

3. Site Description

The subject site is located on the eastern side of West Street, between Brighton Street and
Railway Terrace. The site is T-shaped with a total area of 1498sgm and is legally described
as Lot 0 in SP 85861.

The site has a frontage to West Street of 13.5 metres. The site supports an 8 Lot multi dwelling
housing development, comprising of 6 two storey and 2 three storey dwellings. The adjoining
properties support single and two storey residential uses.

The existing multi dwelling use is a prohibited land use in the R2 Low Density Zone under the
IWLEP 2022. The proposal relies on existing use rights regulated under the EP&A Act 1979
and the EP&A Regulation 2021. This has been discussed in detail within Section 5, Part A of
this report.

PAGE 128



ITEM 4

Inner West Local Planning Panel

Figure 2: Photo of subject site as viewed from West Street
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Figure 3: Zoning Map (subject site in red)
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4. Background

Site history

The following summary outlines the relevant development history of the subject site and any
relevant applications on surrounding properties.

Subject Site

Application Proposal Date & Decision
PDA/2025/0105 Partial demolition, alterations and | 14/07/2025 — Issued
additions to increase the size of the
ground floor living room of unit 3
DA200900485 To construct a multi-unit housing | 03/03/2010 — Approved

complex containing 6 x two storey and 2
x three storey dwellings with off street
parking for 9 vehicles and to strata
subdivide the premises into 8 lots

DA/2022/0018 at | To carry out first floor alterations and | 30/05/2022 Approved

2/23 West Street | 4qditions to the rear of Unit 2

Surrounding properties
None relevant

Application history

The following table outlines the relevant history of the subject application.

Date Discussion / Letter / Additional Information

26 Feb 2026 A request for further information was sent to the applicant requesting an
updated Clause 4.6 variation request and demonstration of existing use
rights.

02 Mar 2026 The requested additional information was received by Council.

Renotification was not required in accordance with Council’s
Community Engagement Strategy 2025-2029. The original submitted
plans and additional information are the subject of this report.

5. Assessment

The following is a summary of the assessment of the application in accordance with Section
4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979).
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A. Existing Use Rights Assessment

The existing multi dwelling housing at 23 West Street, Petersham, is a prohibited form of
development in the R2 Low Density Residential zone under the Inner West Local
Environmental Plan 2022 (IWLEP 2022). The proposal relies on existing use rights regulated
under Sections 4.66 and 4.67 of the EP&A Act 1979, Sections 163-166 of the Environmental
Planning Assessment Regulation 2021 (EP&A Regulations 2021) and Planning Principal
Fodor Investments V Hornsby Shire Council [2005] which are examined below.

(i) Environmental Planning and Assessment Act 1979

Division 4.11 (Part 4.65 — 4.68) of the EP&A Act 1979 contains provisions that provide a
framework for the definition of an ‘existing use’ and provides further limitation and regulation
for the continuance and development of existing uses.

Part 4.65 of the EP&A Act 1979 provides a definition of an existing use. In plain terms, an
existing use is defined in the following manner:

e ltis a use that was lawfully commenced.
e ltis a use that is currently prohibited; and
e |tis a use that has not been abandoned since the time that it became a prohibited use.

Comment:

The proposed development is for alterations and additions to an existing multi dwelling
housing located at 23 West Street Petersham. The subject site is zoned R2 Low Density
Residential under the IWLEP 2022. Pursuant to the Land Use Table of the IWLEP 2022, multi
dwelling housing is prohibited development on land zoned R2.

Under the IWLEP 2022, multi dwelling housing is defined as:

“multi dwelling housing means 3 or more dwellings (whether attached or detached)
on one lot of land, each with access at ground level, but does not include a residential
flat building.”

The existing multi-dwelling housing strata complex consists of 6 two storey and 2 three storey
townhouse dwellings with off street parking for 9 vehicles. The development was approved
under DA No: 200900485 on 3 March 2010 by Marrickville Council. The Final Occupation
Certificate and Strata Certificate was issued on August 8, 2011, by the Principal Certifying
Authority, Lyall Dix (BPB0092) of DixGardner P/L. In 2010, and at the time of construction of
the multi dwelling housing complex, the property was located within a residential 2A Zone
where multi dwelling housing was permissible with development consent under Marrickville
LEP 2001 and, therefore, the use lawfully commenced.

On 30 May 2022, Council confirmed that the subject site benefits from existing as part of
DA/2022/0018. Additionally, Council records, real estate data, and Land Registry records
confirm that the strata scheme is still in place for all 8 dwellings at 23 West Street, Petersham,
aligning with the approved subdivision of the original site.
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Based on the evidence available, Council is satisfied of the use lawfully commenced and that
the subject site has been used as an approved multi dwelling housing development prior to it
becoming prohibited development (under MDCP 2011) and that the use has continued and/or
has not been abandoned since it became prohibited.

Thus, the site benefits from existing use rights.

(i) Environmental Planning Assessment and Requlation 2021

Part 7 of the EP&A Regulations 2021 are relevant to the development as they set out the
matters for consideration of the following:

(1)  An existing use may, subject to this Part—

(a) be enlarged, expanded or intensified, or

(b) be altered or extended, or

(c)  be rebuilt, or

(d)  be changed to another use, but only if the other use is a use that may be carried
out with or without development consent under the Act, or

(e) if it is a commercial use—be changed to another commercial use, including a
commercial use that would otherwise be prohibited under the Act, or

() if it is a light industrial use—be changed to another light industrial use or a
commercial use, including a light industrial use or commercial use that would
otherwise be prohibited under the Act.

Comment:

The proposal involves alterations and additions associated with the multi dwelling use which
is permitted by Part 7 of the EP&A Regulations 2021.

Therefore, the proposal at the subject site satisfies the matters for consideration pursuant to
Division 4.11 Existing Uses of the EP&A Act 1979 and Part 7 Existing Uses of the EP&A
Regulation 2021.

(iii) Land and Environment Court Planning Principles — Existing Use Assessments

In Land and Environment Court proceedings Fodor Investments v Hornsby Shire Council
[2005] NSWLEC 71 at 17, Senior Commissioner Roseth established a planning principle for
the assessment of existing use rights. The ‘Redevelopment — existing use rights and merit
assessment’ Planning Principle developed as a result of that judgement is used hereunder to
assess the merits of the development, specifically paragraph 17, which is reproduced below:

“17 Four questions usually arise in the assessment of existing use rights
developments, namely:”
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1. How do the bulk and scale (as expressed by height, floor space ratio and setbacks)
of the proposal relate to what is permissible on surrounding sites?

The proposal relates to approx. 6sgm of extra GFA. Accordingly, due to the minor increase in
floor area, the proposal fits seamlessly to what is permissible on the surrounding sites.

2. What is the relevance of the building in which the existing use takes place?

The building would continue to be used as a multi dwelling and the works proposed will not
affect the existing use.

3. What are the impacts of the development on adjoining land

The proposed development would not result in adverse impacts to adjoining land.

4. What is the internal amenity?

The development provides suitably sized internal spaces, facilities, open spaces and a number
of window openings for the dwelling, which is resultant in acceptable internal amenity for this

use.

Concluding remarks

The proposal has been assessed against the four (4) planning principles established by the
NSW Land and Environment Court in relation to existing use rights. The proposal is unlikely
to have any unreasonable impacts upon adjoining properties and/or the streetscape.

The proposed development includes only minor alterations and additions to the existing
dwelling. The works proposed are confined to the land on which the lawful existing use is
carried out; thereby, satisfying the requirements of Section 164(2) of the Environmental
Planning and Assessment Regulation 2021. Furthermore, as the proposed works maintain the
current use of the premises as a multi dwelling housing, the development also complies with
Section 165(2) of the Regulation.

B. Environmental Planning Instruments

The application has been assessed and the following provides a summary of the relevant
Environmental Planning Instruments.

State Environmental Planning Policies (SEPPs)

SEPP (Resilience and Hazards) 2021

Chapter 4 Remediation of land
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Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent
to the carrying out of any development on land unless:

(a) it has considered whether the land is contaminated, and
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated
state (or will be suitable, after remediation) for the purpose for which the development
is proposed to be carried out, and
(c) if the land requires remediation to be made suitable for the purpose for which the
development is proposed to be carried out, it is satisfied that the land will be
remediated before the land is used for that purpose.
In considering the above, there is no evidence of contamination on the site. There is also no
indication of uses listed in Table 1 of the contaminated land planning guidelines within
Council’s records.
The land will be suitable for the proposed use as there is no indication of contamination.

Inner West Local Environmental Plan 2022

The application was assessed against the following relevant sections of the /nner West Local
Environmental Plan 2022 (IWLEP 2022).

Part 1 — Preliminary

Section Proposed Complies

Section 1.2 The proposal satisfies the section as follows: Yes

Aims of Plan

e The proposal conserves and maintains the natural,
built and cultural heritage of Inner West,

e The proposal will continue to provide housing to
meet the needs of, and enhance amenity for, Inner
West residents,

e The proposal will not result in any adverse social,
economic and environmental impacts.

Part 2 — Permitted or prohibited development

Section Proposed Complies
Section 2.3 e The application proposes alterations and additions | No, site relies
Zone objectives and to a multi dwelling housing development, multi | on existing
Land Use Table dwelling housing is a prohibited land use under use rights

the zoning provision applying to the land.

e As discussed above, the site benefits from existing
use rights under Division 4.11 of the Environmental
Planning and Assessment Act 1979 and is
acceptable in this regard.

¢ Notwithstanding, the proposal is consistent with the
objectives of the R2 zone as it provides for the
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Section Proposed Complies

housing needs of the community and the
development maintains the character of the area.

Section 2.7 The proposal satisfies the section as follows: Yes, subject
Demolition requires o Demoliton works are proposed, which are | to conditions
development consent permissible with consent; and

e Standard conditions are recommended to manage
impacts which may arise during demolition.

Part 4 — Principal development standards

Section Proposed Complies
Section 4.3 Maximum 9.5m Yes
Height of buildings Proposed 3.32m
Variation N/A
Section 4.4 Maximum 0.6:1 or 898.8sgm No, see
Floor space ratio Proposed 0.71:1 or 1065.8sqm discussion below
Variation 161.07sgm or 18.58%
Section 4.5 The site area and floor space ratio for the proposal has Yes
Calculation of floor been calculated in accordance with the section.
space ratio and site
area
Section 4.6 The applicant has submitted a variation request in | See discussion
Exceptions to accordance with Clause 4.6 to vary Clause 4.4 - FSR. below
development
standards

Clause 4.6 — Exceptions to Development Standards

Clause 4.4 Floor Space Ratio (FSR) development standard

The applicant seeks a variation to the above mentioned development standard under clause
4.6 of the IWLEP 2022 by 161.07sqm or 17.92%. Clause 4.6 allows Council to vary
development standards in certain circumstances and provides an appropriate degree of
flexibility to achieve better design outcomes.

A written request has been submitted to Council in accordance with Clause 4.6(3) of the
IWLEP 2022 justifying the proposed contravention of the development standard. In order to
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this
instance, the proposed exception to the development standard has been assessed against
the objectives and provisions of Clause 4.6 of the IWLEP 2022 below.

Whether compliance with the development standard is unreasonable or unnecessary

In Wehbe at [42] — [51], Preston CJ summarises the common ways in which compliance with
the development standard may be demonstrated as unreasonable or unnecessary. This is
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described
in Initial Action at [17] is used, which is that the objectives of the Floor Space Ratio
development standard are achieved notwithstanding the numeric non-compliance.
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The first objective of Clause 4.4 is “fo establish a maximum floor space ratio to enable
appropriate development density,”. The written request states that the proposed increase is
minor and not considered to undermine the objective of Clause 4.4. The development will
continue to exhibit an appropriate development density consistent with Council’s intentions,
while enabling improved internal living space that enhances amenity and provides functional,
comfortable accommodation capable of meeting the day-to-day needs of the occupants.

This reasoning is acceptable, as the proposed works do not increase the perceivable density.
Accordingly, the breach is consistent with the first objective.

The second objective of Section 4.4 is “to ensure development density reflects its locality,”.
The written request states the site forms part of a mixed residential streetscape. The proposed
5.93m? ground-floor addition to Unit 3 is situated within the south-western rear portion of the
site and is not visible from the public domain. The perceived density from the street remains
unchanged and compatible with the surrounding context.

This reasoning is acceptable as the density remains consistent with the existing character of
the site and surrounding area and does not change the visual impact. Accordingly, the breach
is consistent with the second objective.

The third objective of Section 4.4 is “to provide an appropriate transition between
development of different densities,”. The written request states the site is zoned R2 — Low
Density Residential and is surrounded on all boundaries by land within the same zone. Within
close proximity along West Street, the broader locality also includes R1 — General Residential,
R4 — High Density Residential, and SP2 — Infrastructure zones.

This mix of zoning is reflected in the surrounding built form, which comprises a range of
housing types The proposed development represents a modest density outcome that is
consistent with this diverse context.

This reasoning is acceptable as the proposal involves minor external alterations only and,
therefore, the development will not alter the scale, bulk, or interface with adjoining properties.
As such, it does not impact the transition between different development densities in the
locality. Accordingly, the breach is consistent with the third objective.

The fourth objective of Section 4.4 is “to minimise adverse impacts on local amenity”. The
written request states the proposal is minor only and that it will not result in any adverse
amenity impacts to adjoining properties or the public domain.

This reasoning is acceptable as the proposed works are considered minor in nature, ensuring
there is no additional visual bulk, overshadowing, or view loss. As such, the proposal does not
result in any adverse impacts on the amenity of adjoining properties or the public domain.
Accordingly, the breach is consistent with the fourth objective.

The fifth objective of Section 4.4 is “to increase the tree canopy and to protect the use and
enjoyment of private properties and the public domain”. The written request states the
proposal involves a minor 5.93m? ground-floor living room addition to Unit 3, located within the
existing north-facing courtyard adjoining the strata car parking area. The addition will not
reduce or impact existing soft landscaped areas within the site.

PAGE 136



Inner West Local Planning Panel ITEM 4

This reasoning is acceptable, as the proposed increase in FSR does not result in any reduction
in existing landscaped areas. The additional floor area is achieved entirely through a reduction
in a small external courtyard, which contains no landscaping. As such, the proposal does not
further diminish opportunities for increasing the tree canopy or enhancing private or public
open space. Accordingly, the breach is consistent with the fifth objective.

As the proposal achieves the objectives of the FSR standard, compliance is considered
unreasonable and unnecessary in this instance.

Whether there are sufficient environmental planning grounds to justify contravening
the development standard

Pursuant to Section 4.6(3)(b), the Applicant provides the following environmental planning
grounds to justify contravening the FSR development standard:

Environmental Planning Ground 1 — “the proposed building height and bulk is of an
appropriate form and scale and is compatible with surrounding development and the desired
future character for the locality including its location within a heritage conservation area;”

This environmental planning ground is accepted because the proposed FSR increase is minor
in nature and does not present an unacceptable bulk and scale to the streetscape or
neighbouring properties.

Environmental Planning Ground 2 — “The proposed development of 5.93m2 of a ground
floor addition to extend the existing living room into an existing courtyard adjoining the strata
complex car parking area and as such is unlikely to give rise in the way of noise or disturbance
to neighbouring properties. All noise generating rooms and private open spaces are located
within the property or face the Strata complex car parking area and not adjacent properties.”

This environmental planning ground is accepted because the additional floor area is achieved,
without increasing the number of dwellings or significantly altering the function or use of the
site.

Environmental Planning Ground 3 — “The proposed ground floor addition is set low amongst
surrounding buildings and as such access to sunlight on adjoining properties private open
space will remain unchanged and unaffected”

This environmental planning ground is supported because the additional floor area will not
affect the neighbouring properties solar access. As such, it does provide sufficient justification
for the proposed contravention of the FSR control.

Cumulatively, all of the grounds have justified contravening the development standard.

For the reasons outlined above, it is recommended that the Clause 4.6 exception be granted.
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Part 5 — Miscellaneous provisions

Section Proposed Complies

Section 5.10 The subject site is located within the Petersham North Yes
Heritage conservation Heritage Conservation Area (Inner West LEP 2022,
Schedule 5, Part 2, Item C3).

The proposal involves partial demolition, internal
modifications, and a ground-floor addition to enlarge the
living room of Unit 3. Because the unit is located at the
rear of the property with little public visibility, the works
will not affect the streetscape, heritage conservation
area, or the building’s public presentation.

The proposal is considered consistent with Clause
5.10(1) of the IWLEP 2022 and aligns with the relevant
provisions of the Marrickville DCP 2011. The works are
acceptable as submitted.

Given the above the proposal preserves the
environmental heritage of the Inner West.

Part 6 — Additional local provisions

Section Proposed Complies
Section 6.2 The proposed earthworks are unlikely to have a Yes
Earthworks detrimental impact on environmental functions and

processes, existing drainage patterns, or soil stability.
Section 6.3 The development maximises the use of permeable | Yes, subject
Stormwater surfaces and, subject to standard conditions, would not | to conditions
Management result in any significant runoff to adjoining properties or

the environment.
Section 6.8 The site is located within the ANEF 20-25 contour, and | Yes, subject

Development in areas as such an Acoustic Report was submitted with the | to conditions
subject to aircraft noise | application. The proposal is capable of satisfying this
section as conditions have been included in the
development consent to ensure that the proposal will
meet the relevant requirements of Table 3.3 (Indoor
Design Sound Levels for Determination of Aircraft
Noise Reduction) in AS 2021:2015, thereby ensuring
the proposal’s compliance with the relevant provisions
of Section 6.8 of the IWLEP 2022.

C. Development Control Plans

Summary

The application has been assessed, and the following provides a summary of the relevant
provisions of Marrickville Development Control Plan 2011 (MDCP 2011).
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MDCP 2011 Complies

Part 2.1 — Urban Design Yes

Part 2.6 — Acoustic and Visual Privacy Yes

Part 2.7 — Solar Access and Overshadowing Yes

Part 2.9 — Community Safety Yes

Part 2.18 — Landscaping and Open Space Yes

Part 2.21 — Site Facilities and Waste Management Yes

Part 2.25 — Stormwater Management Yes

Part 4.2 — Multi Dwelling Housing and Residential Flat Buildings No — see discussion
Part 8 — Heritage Yes

Part 9 — Strategic Context No — see discussion

Marrickville Development Control Plan 2011

The application was assessed against the following relevant parts of the Marrickville
Development Control Plan 2011 (MDCP 2011).

Part 2 — Generic Provisions

Landscaping

this Part as follows:

Control Assessment Complies
Part 2.1 Urban | The proposed development satisfies the relevant provisions of Yes
Design this Part as follows:
e The proposal does not impact the definition between the
public and private domain and is appropriate for the character
of the locality given its form, massing, siting and detailing;
and
e The proposal preserves the existing character of the
streetscape, as the proposed addition will not be visible from
the public domain and protects the street elevation of the
existing development.
Part 2.6 The proposal will have a satisfactory impact on visual and Yes
Acoustic and acoustic levels of the surrounds as follows:
Visual Privacy | e The principal living area and area of Private Open Space
(POS) is designed and located to offer reasonable amenity
to occupants;
e The proposed window has a sill height more than 1.6 metres
above finished floor level.
e The proposal maintains/proposes a low impact residential
use and as such is unlikely to result in adverse acoustic
impacts.
Part 2.7 Solar It is evident that there will be no additional overshadowing as the Yes
Access and additions are to the ground floor only and, given orientation of the
Overshadowing sitg _and minor scale, shadows of the addition will fall within
existing shadows.
Part 2.9 ¢ No change Yes
Community
Safety
Part 2.18 The proposed development satisfies the relevant provisions of Yes
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Control Assessment Complies
and Open o The proposal does not reduce the amount of soft landscaping
Spaces o Whilst the proposal removes a small portion of the courtyard

located within the side setback, the primary private open
space remains unchanged and meets the minimum
dimension of 4m x 4m
Part 2.21 Site The proposed development satisfies the relevant provisions of | Yes, subject to

Facilities and
Waste

this Part as follows:

The application was accompanied by a waste management

conditions

Management plan in accordance with the Part; and
e Standard conditions are recommended to ensure the
appropriate management of waste during the construction of
the proposal.
Part 2.25 Standard conditions are recommended to ensure the appropriate | Yes, subject to
Stormwater management of stormwater. conditions
Management
Part 4.2 — Multi Dwelling Housing and Residential Flat Buildings
Control Assessment Complies
Part 4.2.2 Good The proposed development satisfies the relevant provisions of Yes
Urban Design this Part as follows:
Practice e The height, bulk and scale of the development generally
complement existing developments in the street and the
architectural style of the proposal is in keeping with the
character of the area.
e No change to the orientation of the dwellings on the site is
proposed.
e Solar access to the dwelling’s principal private open space
is retained
¢ No change to the principal private open space proposed.
Part 4.2.4 Built The following provides an assessment of the relevant No,
form and provisions of this Part as follows: acceptable on
character e The development complies with the height of buildings merit

Site coverage
40 % for two or

more storeys

Front setback

e For buildings
above two
storeys - on
merit

Side setbacks

e 4 metres
where there
is no
driveway

development standards in the IWLEP 2022.

The proposed increase in site coverage is marginal (i.e.,
5.93sgm) and considered acceptable as the development
will have no adverse impacts to neighbouring lots or the
subject dwelling.

The setbacks of the addition, while less than the prescribed
are considered acceptable as the development is
consistent with the setback of the existing ground floor and
the development will have no undue amenity impacts to
adjoining buildings.
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Control Assessment Complies
e 7 metres
where there
isa driveway
proposed
Rear setback
e 4 metres
4.2.5 The proposed development satisfies the relevant provisions of Yes,
Streetscape, this Part as follows:
general e The proposal is sympathetic to the characteristics of the site
appearance and and its locality and is oriented to complement the existing
materials pattern of development found in the street.
e Since the proposal is related to a minor increase in GFA to
a dwelling located at the rear of the development, the
proposal does not present nay streetscape impacts
Part 8 — Heritage
Control Assessment Complies
Part 8.2.5 | The subject supports a contemporary development that was Yes
Petersham North | constructed after the period of significance of the conservation
Heritage area. The proposed additions are minor and will have no
Conservation impact on the character and quality of the conversation area.
Area —HCA 3
Part 9 — Strategic Context
Control Assessment Complies
Part 9.2 The proposed development satisfies the relevant provisions of Yes
Petersham North | this Part as follows:
(Precinct 2) e The proposal maintains the existing streetscape, as the
addition will not be visible from the street.

D. The Likely Impacts

These matters have been considered as part of the assessment of the development
application. It is considered that the proposed development will not have significant adverse
environmental, social or economic impacts upon the locality.

E. The Suitability of the Site for the Development

The proposal is of a nature in keeping with the overall function of the site. The premises are
in a residential surrounding and amongst similar uses to that proposed.
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F. Submissions

The application was notified in accordance with Council’s Community Engagement Strategy
2025-2029 between 22 January 2026 to 05 February 2026.

No submissions were received.

G. The Public Interest

The public interest is best served by the consistent application of the requirements of the
relevant Environmental Planning Instruments, and by Council ensuring that any adverse
effects on the surrounding area and the environment are appropriately managed.

This has been achieved in this instance.

6. Contributions

The proposal does not result in a net population increase or has a cost of works over
$200,000. As such the application does not attract 7.11 or 7.12 contributions.

7. Referrals

The following internal referrals were made, and their comments have been considered as part
of the above assessment:

o Heritage Specialist.

8. Conclusion

The proposal generally complies with the aims, objectives and design parameters contained
in Inner West Local Environmental Plan 2022 and Marrickville Development Control Plan
2011.

The development will not result in any significant impacts on the amenity of the adjoining
premises/properties and the streetscape and is considered to be in the public interest.

The application is considered suitable for approval subject to the imposition of appropriate
conditions.
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9. Recommendation

A. In relation to the proposal in Development Application No. DA/2026/0008 to
contravene the FSR development standard in Clause 4.4 of Inner West Local
Environmental Plan 2022 the Inner West Local Planning Panel is satisfied that the
Applicant has demonstrated that:

(a) compliance with the development standard is unreasonable or unnecessary in
the circumstances, and

(b) there are sufficient environmental planning grounds to justify the contravention
of the development standard.

B. That the Inner West Local Planning Panel exercising the functions of the Council as
the consent authority, pursuant to s4.16 of the Environmental Planning and
Assessment Act 1979, grant consent to Development Application No. DA/2026/0008
for alterations and additions to unit 3, including partial demolition of existing structures
and construction of ground floor addition at 23 West Street Petersham subject to the
conditions listed in Attachment A below.
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Attachment A — Recommended conditions of consent

CONDITIONS OF CONSENT

GENERAL CONDITIONS

Condition

Documents related to the consent

The development must be carried oul in pecordance with plans and documents listed
below:

Plan, Revision | Plan Name Date Prepared by

and Issue No. Issued/Received

Issue B Existing site plan | Jan 2028 Rezi Dratt

Iszue B Proposed  Site | Jan 2026 Rezi Draft
Plan

Issue B Existing ground | Jan 2026 Rezi Drafi
flpar plan

Issua B Proposed ground | Jan 2026 Rex Drafl
floor plan

Issue B Existing & | Jan 2026 Rezi Draft
proposed first
floor plan

Iszue B Existing north & | Jan 2026 Rezi Drafl
west alevalions

Issue B Existing  south | Jan 2026 Rezi Drafl
elevations &
section

Is=ue B Proposed north & | Jan 2026 Rezi Draft
west elevalion

Issue B Proposed south | Jan 2026 Rez Drafl
elevation &
saction

Issue B Extarnal Jan 2026 Rezi Drafi
finishes schedule

Certificate number | Basix cedificate | 8 Jan 2026 Sonia Legowic

: A1B23350

Mia Alrcraft noise | 3 Nov 2026 Engineearing
intrusion sciences
assessmarnl

As amended by the conditions of consent.

Reason: To ensure development is carried out in accordance wilh the approved
documents,

Waorks Outside the Property Boundary

Thi= development consent does not authonse works outside the property boundaries
on adjoining lands.

Reason: To ensume works are in accordance with the consent.
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3 Storage of materials on public property
The placing of any matenals on Council's footpath or roadway is prohibited, without
the prior consant of Council.

Reason: To protect pedestrian safety.

4. Other works

Works or activiies other than those approved by this Development Consent will
require the submisgion of a new Development Applicatien or an application lo modify
the consent under Sedtion 4.55 of the Environments! Planning and Assessment Aot
1979

Reason: To ensure compliance with legistative requirements.

5. Mational Construction Code (Building Code of Australia)

A complete assessment of the application under the provisions of the National
Construction Code (Building Code of Australia) has not been carried out. All building
works agproved by lhis consenl must be carded oul In accordance with the
requirernents of the Mational Construction Code.

Reason: To ensure complliance with legistative requirements,

6. Motification of commencement of works
Residential building work within the meaning of the Home Building Act 1989 must not
be carried oul unless the PCA (nol being the council) has given the Council writlen
notice of the following information:
a In the case of work for which a prncipal contractor is reguired to be
appointed;
i.  Thename and licence number of the principal contractor, and
il The name of the insurer by which the wark is insured under Part 6 of that
Agl.
b. In the case of work to be dene by an owner-builder:
I.  The name of the owner-builder; and
il.  IFthe owner-builder is required to hold an owner-bullder permit under that
Act, the number of the owner-builder permit.

Reason: To ensure compliance with legisiative requirements,

T. Dividing Fences Act
The person acting on this consent must comply with the requirements of the Chividing
Fences Act 1891 in respect to the alterations and additions to the boundary fences.

Reason: To ensure compliance with leglsiative requirements,

8. Lead-based Paint

Buildings built or painted prior o the 1970's may have surfaces coated with lead-
based paints. Recent evidence indicates that lead is harmful to pecple at levels
previcusly thought safe. Children particulardy have been found 1o be susceptible to
lead poiscning and cases of acute child lead polsonings in Sydney have been
attributed to home renovation aclivities invelving the removal of lead based paints.
Precaulions should thersfore be taken if painled surfaces are fo be removed ar
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sanded as parl of the proposed building aiterations, padicularly whera children or
pregnant wornen may be exposed, and work areas should be thoroughly cleanad prior
{0 occupation of the room ar building.

Reason: To protect human health,

Dial Before You Dig

Contact "Dial Before You Dig” prior to commenaing any building activity on the site,

Reason: To protect assats and infrastructure.

10.

Bin Storage - Residential

All bins are to be stored within the property. Bins are to be returned Lo the property
within 12 hours of having besn emptied

Reason: To ensure resource recovery 15 promoted and residential amenity is
protected.

11.

Asbestos Removal

Hazardous and industrial waste arnsing from the use must be removed and [ or
transported In accordance with the requiremeants of the NSW Environment Protection
Authority (EPA) and the New South Wales WorkCover Autharity.

Reason: To ensure compliance with the relevant environmental legislation,

BUILDING WORK
BEFORE ISSUE OF A CONSTRUCTION CERTIFICATE

Condition

12.

Structural Certificate for retained elements of the building

Prior to the lssue of a Censtruction Cerificate, the Cerifying Authority |s required o
be provided with a Structural Certificate prepared by & practising structural engineer,
cerfifying the structural adequacy of the property and its ability to withstand the
proposed additional, or altered structural loads during all stages of construction. The
carlificate must algo Include sl details of the methodology 1o be employved in
construction phazes to achieve the above requirements without result in demolition of
elements marked on the approved plans for retention,

Reason: To ensure the struclural adeqguacy of the works.

13.

Stormwater Drainage System

Prior to the issue of a8 Construction Cerificate, the Certifying Authorty must be
provided with plans demeonsirating that stormwater runoff from all reof and paved
areas within the properly will be collected in a system of gutters, pits and pipelines
discharged by gravity to the kerb and gutter of a public road

Any existing component of the stormwater system that s to be retained, including any
absorption trench or rubble pit drainage system, musl be checked and cerified by a
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Licensed Plumber or qualified practising Civil Engineer to be in good condition and
oparating satistactonly,

If any componenl af the existing system s not In good condition and Jor nol operating
gatisfactorily andlor impacied by the works andfor legal rights for drainage do not
exist, the drainage system must be upgraded 1o discharge legally by gravity to the
kert and guiter of a public read. Minar roal or paved areas that cannol reasonably be
drained by gravity to a public road may be disposed on site subject to ensure no
conceniration of lows or nuisance to other proparties,

Reason: To ensure that stormwater drainage is adequalely disposed.

14.

Sydnay Water - Tap In

Prior to the |ssue of a8 Construction Cerificate, the Certifying Authonty |s required to
ensure approval has been granted through Sydney Water's online ‘Tap In’ program o
determine whethar the development will affect Sydney Water's sewer and water
maings, stormwater drains and/or easements, and if further requirements need to be
met.

Note: Please refer 1o the web site htpufwww sydneywater.com.autapinfindex_htm for
details on the process or telephone 13 20 82,

Reason: To ensura relevant ulllity and service provides requirements are provided to
the certifier.

15.

Acoustic Report — Aircraft Noise

Prior 10 the issue of a Construction Certificate, the Certifying Authaority must be
provided with amended plans detailing lhe recommendations of an acouslic report
prepared by a suitably qualified Acoustic Engineer demaonstrating compliance of the
devalopment with the relevanl provisions of Australian Standard AS 20212015
Acoustics — Alrcraft noise intrusion — Bullding siting and construction.

Reason: To ensure all noise attenuation isin accordance with the retevant Australian
Slandard,

BEFORE BUILDING WORK COMMENCES

Condition

16.

Waste Management Plan

Prior to the commencement of any works [inciuding any demalifion works), the
Certifying Authority is required lo be provided with a Recyeling and Wasle
Managemenl Plan (RWMP} in accordance with the refevant Development Controf
Plan,

Reason: To ensune resource recovery |s promoled and local amenity is maintained.

17.

Verification of Levels and Location

Frior to the pouring of the ground floor slab or at dampcourse lavel, whichever is

applicable or oceurs first, the Principal Cerlifier must be provided with a survey levals |
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carlificate prepared by a Registered Surveyor indicating the level of the slab and the
location of the building with respect to the boundanes of tha site ta AHD.

Reason: To ensure works are in accordance with the consenl

18.

Construction Fencing

Prior to the commencement nran}r works (inciuding demaolition), the site must be
enclosed with sultabie fencing to prohibil unauthorised access, The fencing must be
erected as a barrier between the public plece and any neighbouring property.

Reason: To protect the built environment from construction works.

19.

Erosion and Sediment Control

Prior to the issue of 8 commencement of any works (including any demalition works),
the Cerifying Authority must be provided with an erosion and sediment control plan
and specification. Sedimen! conlrol devices must be installed and maintained in
proper working order to prevent sediment discharge from the canstruction site.

Reason: To ensure resource recovery |s promoted and local amenity is malntained.

20.

Standard Street Tree Protection

Prior to the commencement of any wark, the Certifying Authority must be provided
wilh detalls of the methods of protection of all sireet trees adjacent to the site during
demolition and construction.

Reason: To protect and retain trees.

DURING BUILDING WORK

Conditlon

21,

Advising Neighbours Prior to Excavation

Al least T days before excavating below the level of the base of the footings of a
kuilding an an adjoining allotmant of land, reasonable notice must be provided o the
awnar of the adjoining allotment of land Including particulars of the excavalion.

Reason: Toe ensure surrounding properties are adequately nobified of the proposed
works.

22.

Construction Hours — Class 1 and 10

Unless otherwise approved by Council, excavation, demofition, construction or
subdivision work are only permitied between the hours of 7:00am to 5.00pm. Mondays
o Salurdays (inclusive) with no works permitied on, Sundays or Public Holidays,

Reason: To protect the amenity of the neighbourhood.

23,

Survey Prior ta Footings
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Upon excavation of the footings and bafore the pouring of the concrete, the Cerlifying
Authaonty must be provided with a certificate of survey from a registered land surveyor
to verify that the structure will not encroach over the allotment boundaries.

Reason: To ensure works are in accordance with the consant.

BEFORE ISSUE OF AN OCCUPATION CERTIFICATE

Condition

24, Aircraft Noise —Alterations and Additions

Prior to the issue of an Occupation Cerificate (whether an interim ar final Qcoupation
Certificata), the Principal Cerlifier must be provided with a reporl from a suitably
qualified person demaonsirating that each of the commitments isted in Alreraft Noise
Assessment Report required by this consent has been salisfied.
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1 INTRODUCTION

Englneering Sciences haz been engaged to conduct an evaluation of alrcraft' nolse inkrusion for the
proposed alterations and additions to the exsting dwelling located at the 3723 WEST 5T, PETERSHARM
MW 20a%

Aircralt noise intrusions Lo the proposed development have been assessad in accordance with ths
reguirements of Australion Stondard AS 2021:2015 “Ailrcraft Noise intrusion — Building 5iting and
Conitruction”

The evaluation ls based on the architectural drawings as provided by Exist as detailed in Tahle 1 below

Teble ! - Archrtecturs Drarwngs

Drawing Ref Drawing Title Iszue Date
ol Title Page
o2 Salety Notes
o3 Existing Ste Plan
4 Proposed 5te Man
Jal” Site Manzgement Plan
b Exlzting Grownd Floar Plan
oy Exmbing B Proposed First Floor Plan i Spptemper 2025
[i:] Proposad Ground Flaar Plan
1] Exlstmg Narth & Wesl Elevitoms
Q) Ewisting South Elewation & Section
11 F'r'-_'.|;;_|':.|_':j Marth & West Elevations
12 Prapased South Elevation and Seetlpn
13 Extermal Finishes Schedule

—— e  —————————————————————————————————i]
323 WEST 5T, PETERSHAM NSW 2040 1
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3/23 \NEST 5T, PETERSHAM NSW 2049 Engineariog Sclences
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2 AIRCRAFT NOISE ASSESSMENT
2.1 Site Analysis

The Australian Standard AS 2021-2015 "Aircraft Naise Intrusion - Building Siting and Canstruction”
establishes criteria for pormissible levels of alrcraft nelse exposure In communities near acrodromes,
taking into consideration the Intended land use. The dcceptabiiity of noise exposure at a site is
avaluated using the Australian Nolse Exposure Foracast System [ANEF) which incorporates thres
fundamenta! factors:

1 The duration, tonal content and spectrum of audible frequencles of aircraft movements of
aircraft take-offs and approsches to landing,

2. the forecast froquency of aircraft movement, snd

3. the average daily distribution of aircraft arrivals or departures for day and might-time periods.

The ANEF was daveloped to provide a rating system that accurately reflects human parception and
response to these factors and aims to reguiate the development of noise-sensitive buildings near
airports 1o minimise entroachment. The chart overlays noise contours on a locality map specific to an
alrpart, delineating ones representing varylng levels of nolse expoture.

Based on the Sydney Airport 2039 ANEF contour map, the proposed site falls within the ANEF 20-25
contour. Consequentiy, 1t is crucial to conduct an assessment of the Imernal notse levels at the
proposed site 1o ensure compliance vath the recommended limits outlined |n the Australian Standard
AS2021-2015,

Figure 1 - ANET contour map, Sydoey Kingsford Smith Airport

I3 Went 32, Peiersham \
hSW 2043

R
i -1*

[P~

3/23 WEST ST, PETERSHAM NSW 2040 2
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323 WWERT 5T, PETERSHAM NEW 2043 Enyinéariog Sclences
Bl HasT Moo bl it ARTRARE Y

3 NOCISE INTRUSION CRITERIA

3.1  Australian Standard AS2021:2015

AS2021:2015 mandates a comprehensive assessment ol Internal noise levels in residential areas that
gaperence aircraft polie exposure near or surpassing ANEF 200 This thorough evaluation invalves
analysing the probable levels of Internal notse resulting from alreralt flyovers.

The standards and guidslines for residential buildings specified by A53021:2015 can be found inTabls
2 < Aircraft Moise Levels inside Residential Buildings below

Tabie 2« Aworaft Moise Levels faside Residontia! Buiidings

Activity resign Sound Level from Alrcraft Fiyover, dBlA)
Slpeping areas, dedicated |lounges S0 dBLA)
Other habitable spaces 55 dB(a)
Rathrooms, toilets, laundries GO dB(A)

4  EXTERMAL AIRCRAFT NOISE LEVELS

The gualuation of aircraft noise levels at the site was conducted following the guidelines outlined in
the Australian Standard A5 2021-2016. To determine the impatt on the sae, information regarding
the location of runways and the flight path of aircraft affecting the area was cbtained from the Sydney
Alrport ANEF 2029 datazet

Considering factors such a:s the distance between the fite and runways, Hight psth trajectony, site
levation, and the types of arcraft fiying over, A5 202 1-201% predicts that the most prominent noisoe
source will be atiributed to departures from A330 from the Main Runway,

According to the Standard, the predicted nolse level at the subject site = expected 1o be eguivalent to
77 dB{A). This naise loval will be used to predict the resultant imermal noise levels

—— e  —————————————————————————————————i]
323 WEST 5T, PETERSHAM NSW 2040
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3/23 \NEST 5T, PETERSHAM NSW 2049 Engineariog Sclences

AINERAST ORI INENMON AVSERA AT

Fifiier 2~ Worse Cose Flight Poth, Eoxt West Ryunwoy

1 ' > ol ) F

333 Wezt 51, Petershom
MW 2049

5 INTERNAL NOISE LEVELS

5.1 Analysis of Nolse Intrusion

Upon cansideration of the proposed residential additions, the internal noise levels caused by aircraft
nolse intrusions will be primarily from nolse transferred through the bullding elements, (.. the walls,
roof, windows, and doars). This & particularly trus when using light-weight construgtions and
materials, such as metal sheet roof and lightweight watls, as they typlezily have a lower resistance to
the transmission of noise.

Ihe alreraft nolse level transmitted through all bullding elements has been predicted based on the
spectral charactetistics of the aircralt movements, the ares of each assessed bullding element (such
as walls, windows, ceiling/roof, etc], the absorption characteristics of each room and the noise
reduction performance of gach of the building elements.

6 CONSTRUCTION RECOMMENDATIONS

Based on the predicted internal nolse level within the development, the fallowing construction
recommendations are provided to achieve compliance with the AS2021:2015 nowse criteria as stated
InTable 2

8.1 Glazing

Recommendéd minimum constructions for glazed elements such as windows, skylights and glazed
doors are provided in Table 3 and Table 4 below

L e e —————t =
3/23 WEST ST, PETERSHAM NSW 2040 i

Document Sat 1D: 41858380
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Babi AT Florvr bl ik BT R4 A0 A,

Tt 32— Eerng Reguirerme i

Room Glazing Thickness

Groand Haae Ml s ol T semim Thoat

In addition to the sbhave

the mmimum Rw ratng of the wind

wi should be as
required arownd the foll perimeter of operable frames

detaiied in Tabie 4 Acoushc seals are als

and the frame will need to be sealed mto the
!:|.||!|!||'|1 QpEning using @ fiesible tealant

Tible 4 = STC Heqrarement of Glasing Elerment with Acdursic Seols

Giazed Element

AW Con O coosfrruton un

B.2  Externzl Walls

The extarnal walls of the proposad development will be constructed from masonry elements. This is
acoustically dcceptable with no Turther upgrades réguired

There should rot be vents an the internal ski

af the external walls All peretrations in the internal
{[ilx]

skim of pxtermal walls should be acoustically sea

8.3 Rool/Ceiling

Theregquired tra

detalled in Tak

atmnts for acoustiy compliance with regard to the new roolfcelling construction are

= 5 below.
Tabile § = MogffCeiierg Canatruction Reguired Treatiment

Ceiling Lining

3/ WEST 5T, PETERSHAM N5W 2040
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3/23 \WEST 5T, PETERSHAR NSW 2045 Enigineariog Sciences

BINCHAST Morve b i AR R AT

B4 Plasterboard Corner Details

all ceiling penetrations shall be suitably detailed to prevent the degradation of acoustic perfarmance
The recommended plasterboard celling/wall corner construction aptions over the roams are shown
in Figures 35 4,

Gap 10mm - 15mm filked full
depth with 1 fayer of plasterboard
sealed uning a fire rated 100% P5A Phasterboard cailing as

fiewible seatant '\,\. specified

X
Plasterboard
cormlce
—— |nternalfexternal wall
Frgure 3= Oy Constfucifon Qatsar 1
Corniee cemant Plasterboard ceiling as

s /‘s pecified
Tape and et
Joink

internal fexternal wall

Fiiguirg A= Cetling Croastructian Qgear 7

£.5 External Doors

To maintain adeguate acoustic amenity, we recommend external doors have 8 minimum degth of
A0mm and are solid core of minimum density 280ke/m’. Specified glazed doors are required to be
acoustically sealed,

8.6 Manufacturers Recommendations

Where manufacturers have |nstallation recommendations required to schieve a specified &oustic
roteng system, these should be foliowed in order to achieve the approprigte BCoustic rating

3/23 WEST 5T, PETERSHAM NSW 2040

Documant Sat 1D: 41838380
Warsion: 1, Veraion Date: 1003/2026°
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B.7  Wentilation and Alr Conditiching

AS2T21-2015 requires the installation of ventilation or air conditioming system where @ircraft nolse
expasure oxcopds ANEF 20, A5 the proposed developmaent (5 between ANEF 2010 25 contours, internal
nolse levels are unable 1o be achieved with windows opan so an allernative outside air supply system
% mandatory for the subject development. In case of installing mechanical ventilation system, this
should be acoustically deslgped such that the acoustic perfarmance of the recommended
constructions i not reduced by any duct or pipe penetrating the wall/coillingfroof,

7 CONCLUSION

An dircralt Noizs Intrusion Assessment has been conductad for 323 WEST 5T, PETERSHAM MSW 2049,

Hqumg construciions have been recommended in Section § to achieva the dasign internal sound
lewals set out In Section 3 of this report to achlbve compllance with Australion Standard AS 20212015
“Aircraft Notse Intrision - Bullding Siting ond Construciion”

Please contact us if you have any further gueries
Sincerely,

Michael Phillips

Hood of Enginsering

HMAAS,

MArhSe (Auie & Acoustics), AssocDag (Audio Eng.}

7
27

P02} 5157 dOm
E salom@anginoannguoaicas. corm.my

ENGINEERING

SCIEMLES

—— e  —————————————————————————————————i]
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Attachment C — Clause 4.6 Exception to Development Standards

1st March, 2026
E f VARIATION 4.

Unit 3, number 23 West Street, Petersham, NSW, 2049,
Lot 3 in SP 85861

The property is a townhouse located within a multi-residential strata complex of eight units
within number 23 West Street, Petarsham, NSW, 2049 and within Inner West Local Government
Area; it is zoned R2 — Low Density Residential.

All eight units are considered class 1A in the National Construction Code under 'Part A& Building
Classiffcation

REQUEST FOR VARIATION TO FLOOR SPACE RATIO (FSR) OF BUILDINGS DEVELOPMENT
STANDARD PURUANT TO CLAUSE 4.6(3) OF THE INNER WEST LOCAL ENVIRONMENT PLAN
2022 (IWLEP 2022).

This Clause 4.6 Variation relates to a proposal for alterations and additions to the existing
dwelling townhouse Unit 3 of number 23 West Street, Petersham.

Mote; for the purpose of this submission the following definitions apply;
‘the site’, ‘the property’, the 'subject site’ or the ‘land’ refers to SP B5861; Unit 3 of 23 West
Street, Petersham, NSW, 2049 unless otherwise specified.

The proposal as shown on plans prepared by Rezidraft Australia job number RO10425, dated
January 2026 is to undertake partial demolition of an existing ground floor deck, part external
ground floor west facng hall wall and external ground fioor north facing living wall, building of
two new ground floor walls (one west facing and one north facing), a north facing highlight
window and extension of the existing roof to increase the size of the ground floor living room of
the existing townhouse address at Unit 3 of number 23 West Street, Petersham, NSW, 2049,

The total addition sums up to 5.93m2 of additional floor space to the existing living room.

The proposal results in a non-compliance with clause 4.4 Floor Space ratio of the TWLEP 2022,
which relates to floor space ratio (FSR). As such, this Clause 4.6 request has been prepared in
accordance with Clause 4.6 of the IWLEP 2022, which applies to the subject site.

The request demonstrates that compliance with the development standard relating to FSR is
unreasonable or unnecessary In the circumstances of the case and establishes that there are
sufficient environmental planning grounds to justify contravening the development standard,
safisfying clause 4.6(3) of the IWLEP.

Based on this Clause 4.6 request, the consent authority can be satisfied that the written request
has adequately addressed the matters required to be demonstrated by subclause (3), and that
the proposed development will be consistent with the objectives of the FSR development
standard.

The nature of the exceedance to the development standard relating to FSR Is set out within this
request, followed by consideration of the relevant matters in clause 4.6 of the [WLEP 2022,

DocumdoA Bt Bofelibddest Street, Pelersham, NSW, 2049

Verslon: 1, Varsion Date: MRCA2025
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Page [ 2

The NSW Department of Planning, Industry and Environment (DPI&E) provides guidance on
how to prepare Clause 4.6 variations; ‘Guide to Varying Development Standards: 'The Guide'
(November 2023). This written request to vary the standard is based on the Guide.

Zoning of the site

The property is located within Zone R2 — Low Density Residential,
The objectives for Zone R2 are listed below:

« 1o provide for the housing needs of the community within a low density
residential environment.

» To enable other land uses that provide facilities or services to meet the day
to day needs of residents.

» To provide residential development that maintains the character of built
and natural features in the surrounding area.

Clause 4.4 — Floor Space Ratio (FSR)
The standard

Clause 4.4 of the IWLEP 2022 and the associated map (005) stipulates a maximum floor space
ratio (FSR) for this site, The FSR map below locates the property which is ‘T’ shaped within area
'F* (a shade of green) Indicating that for the purposes of residential accommodation the
maximum FSR is 0.6:1. The site as a whole has an area of 1498.0m2. This allows for a
maximum gross floor area (GFA) of 898.8m2 total for all eight units.

Enuli gromete
WEST Mo

siafife

re 1 - LEP 2022 FSR Ma 2 005) -

DocumdkBiét Bfalabdd/est Street, Petersham, NSW, 2049
Version: 1, Varsion Date: 0040312025
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The proposal seeks to provide a GFA of 1065.8m2, which eguates to a FSR of 0.71:1. As such,
the proposal is for a numeric non-compliance of 167.0m2 or a percentage of 18.58%.

The objectives of Clause 4.4
The objectives of clause 4.4 are as follows:

(&) to estabiish & maximum foor space ratio to enable appropriate
development density,

{b) to ensure development density reflects its locality,

(¢} to provide an appropriate transition between development of different
densities,

{d} to minimise adverse impacts on local amernity,

{e) to increase the tree canopy and to protect the use and enfoyment of
private properties and the public gomain,

(2D} The maximum floor space ratio for development for the purposes of
residential flat buildings on land identified as "Clause 4.4 20" on the Aloor
Epace Rafio Mapmay be greater than the maximum floor space ratio shown
for the land on the Soor Space Ratio Map by up to 0.25:1,

The FSR Map identifies properties outlined in red which refers to Clause 4.4 2D. The subject
property Is lecated within the red outline. However, it refers to "residential flat buildings”.

Clause 4.6 - Exceptions to development Standards

Clause 4.6 of the IWLEP 2022 allows for exceptions of Development Standards.
The objectives of this clause 4.6 are;

() to provide an appropriate degree of flexibility in applying certain
development standards o particular development,

(b} to achieve better outromes for and from development by allowing
Aexibility in particuiar ciroumstances.,

Clause 4.6{2) provides the power for development consent to be granted even though the
development would contravene a development standard, subject to that clause:

{2) Development consent may, subject o this cause. be granted for
development even though the development woild contravene a development
stangard imposed by this or any other environmental planning instrument.
However, this clause does not apply to e development standard that s
exprassiy excluded from the operation of this clause.

Clause 4.6 (3} sets out what a clause 4.6 written reguest seeking to justify a contravention of a
development standard must demonstrate in order for consent to be granted for development
that contravenes a development standard:

{3) Develgpment consent must not be granted for development that
contravenes a develgpment standard unless the consent authority has
cansidereqd & written request from the applicant that seeks fo justify the
contravention of the development standard by demonstrating—
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{a) that compliance with the development standard s unreasonable or
unnecessary in the circumstances of the case. and

(b} that there are sufficient environmental planning grounds fo justify
contravening the development standard,

The matters reguired to be demonstrated under clause 4.6(3) are set out below.

Clause 4.6(4) requires that Councll keep a record of its assessment carried out under Clauss
4.6(3).

1. Clause 4.6(3)(a) — Compliance with the development standard must be
unreasonable or unnecessary in the circumstances of the case:

In order to assess whether strict compliance with the development standard is unreasonable or
unnecessary, a proposal is considered against the 'S-part test’ or the " Wehbe test’ (from the
case of Wehbe v Piltwater Councl/ [2007] NSWLEC 827) as listed below:

1. Objectives of the development standard are achieved notwithstanding the
nan-comgliance,

2. Underfving obijective or purpose is not refevant to the development;

3. Underlving objective or purpose would be defeated or thwarted if
compliance was required;

4. Development standard has been virtually abandoned or destrayed by the
Council’s own aclions in granting consents departing from the standard; or

5 Zomng of the land on which the development is proposed was
unreasonable or inaporopriate.

According to "The Guide' an applicant only needs to satisfy at least one part of the Wefibe test,
not all § parts. That is; all tests are separate and not all tests may be applicable in each case.
However, the arguments must remain factual, relevant to the area of non-compliance and
consistant.

This objection refies on the first method set out above, that compliance with a standard is
unreasonable and unnecessary given that the objectives of the standard are met even though
the standard is not complied with.

The definition of Gross Floor Area (GFA) ratlo written in IWLEP 2022 is:

(Grgss floor areg means the sum of the floor area of each foor of a buliding
measured from the internal face of external walls, or from the internal race
of walls separating the building from any other buiiding, measured at a
height of 1.4 melres above the floor, and includes—

{a) the area of @ mezzanine, and

(B} habitable rooms in a basement or an attic, and

{chany shop, auditorium, cinema, and the like. in a basement or alfic,

but excludes—

(e} any area for common vertical circulation, such as ifts and stalrs, and
(e) any basement—

{1} storage, and

(1) vehicwlar access, loading areas, garbage and services, and
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(f) plant rooms, lift towers and other areas used exclusively for mechanical
services or ducting, and

(g) car parking to meet any requirements of the consent authority (including
access to that car parking), and

(h) any space used for the loading or unfoading of goods (including access to
it), and

(1) terraces and balconies with outer walls less than 1.4 metres high, and

(1) voids above a floor at the level of a starey or storey above.

Objective (a) seeks to establish a maximum floor space ratio to enable appropriate
development density:

Comment:

The existing FSR is non-compliant with the current standard but was compliant at the time of
construction of the original Development Application (DA) Approval dated March 2, 2010
(DA200900485-02/7398.01) which was assessed using the calculation method under the
Marrickville Local Environment Plan 2001 (MLEP2001).

In 2010 and at the time of the original Development Application the property was within
Residential 2A Zone which stipulates the maximum FSR for Residential 2A Zone is 0.7:1, The
site has an area of 1498m2 which allows for @ maximum GFA of 1048.6m2 at the time of initial
DA approval which was calculated differently to the current standard in that external wall
thicknesses, party walls and stair voids to the first floor were included in the calculation.
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The definition of Gross Floor Area (GFA) in MLEP 2001 is:

gross floor area, in relation to a building, means the sum of the areas of
each floor of the buillding where the area of each floor is taken to be the area
within the outer face of the external enclosing walls as measured at a height
of 1,400 millimetres above each floor level, excluding:
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{al columns, fin walls, sun control devices and any elements, profections or
works outside the general lines of the outer face of the external wall, and

(B) lift towers, cooling fowers, machinery and plant rooms and ancilfary
starage space and vertical air-conditioning ducts, and

(€} car parking needed to meet any reguirements of the Coundl and any
internal access thereto, and

{d} space for the loading and unloading of goods.

Access to all eight units is not possible and therefore the FSR calculation is calculated using PDA
letter, reference PDA/2025/0105 dated 14 July 2025,

PDA calculation of the proposal is 1065.8m2; the proposed addition of 5.93m3 has been
deducted from the PDA value of 1065.8m2 to provide an existing GFA of 1059.87m2.

The proposed development is @ minor FSR non-compliance to the existing GFA. The existing
GFA is 1059.87m2 which eguates to 0.71:1. As such, the existing numeric non-compliance of
161.07m2 or a percentage of 17,92% exceeds the allowable maximum.

The proposal seeks to provide a GFA of 1065.8m2, which equates to a FSR of 0,71:1. As such,
the proposal is for a numeric non-compliance of 167.0m2 or a percentage of 18.58%.

The proposed living room addition of 5.93m2 does not increase the FSR and will remain as
0.71:1; however it does increase the percentage to 18.58% which equates to an additional
0.66% to the existing calculation,

This minor variance to the existing GFA will still enable the development to achieve an
appropriate development density set out by this Councils abjective and to achieve a living area
that can accommodate suitable living space within the dwelling providing greater amerity and
faciities fo meet the day to day needs of the occupants.

Objective (b) seeks to ensure development density reflects its locality:

Lomment:

The property is located within a ‘Mived Residential Streetscape’ consisting of 'Dalerewan
Terrace’ Circa 1886 (numbers 17-21 West Street) adjacent to unit 1, 23 West Street. Number
23 West Street consists of two street facing attached terrace townhouse dwellings {units 1 & 2)
and six attached townhouses (units 3-5 & 6-8) located to the rear handle of the property.
Mumbers 25 and 27 West Street located at the southern maost end of the West Street cul-de-sac
consist of four residential units each within two storey apartment buildings. Directly across the
street (east) of number 23 West Street common access driveway is @ drive through garage and
workshap, a detached residential dwelling house is located through the garage.

The proposed ground floor addition of 5.93m2 to unit 3, 23 West Street is located in the south
west handle of the property and un-seen from the street front leaving the front facade,
streetscapa and public domain elements unchanged and unaffected maintaining the existing
streetscape built form and character, Accordingly, when viewed from the streetscape, the level
of density will appear compatible with the local area, demonstrating alignment with objective
(b}
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Objective (c) seeks to provide an appropriate transition between
development of different densities:

Comment:

The site is zoned R2 — Low density Residential and is entirely surrounded by the R2 zoned area
along all of the sites boundaries. There are however, within a short distance from the property
and on West Street a variety of different zones including R1 — General Residential, R4 — High
Density Residential and SP2 — Infrastructure. The density in the locality reflects the multiple
zones offering a combination of attached, semi-attached dwellings and terraces, detached free
standing dwellings, apartment flat buildings, a nursing home, railway and recreation parks,
evident in figure 3 below, an extract from IWLEP 2022 map of land zones (LZN).

l IRRED M el , “

REGT punza:

The proposed density will sit comfortably within the area, and because the proposal s located
in the south west handle of the property and un-seen from the street front successfully
achieves consistency with the prevailing streetscape and existing built form,

Objective (d) seeks to minimise adverse impacts on local amenity:

Comment:

The proposal does not result in any adverse amenity impacts upon adjacent sites or public
domain as outlined below:

Solar Access:

The proposed ground floor addition is located down slope at the end of the access driveway in
the south west handle of the property adjoining the strata complex car parking area and
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number 25 West street eastern (rear) boundary, the ground floor level of the subject site sits
approx 450mm below number 25 West Street backyard natural ground level,

The proposal is located to the ground floor along the north and west elevations, The increased
overall height of 90mm along the northern elevation is obscured by existing vegetation, fencing
and gate. Additlonally the location of the proposal is appropriately distanced from adjoining
properties and will not generate additional shadows falling upon private open spaces satisfying
the requiremnents of Marrickville DCP 2011.

Visual Privacy:

The proposed ground floor addition is located down slope at the end of the common driveway
in the south west handle of the property adjoining the strata complex open car parking area
and number 25 West street eastern (rear) boundary, the ground floor level of the subject site
sits approx 450mm below number 25 West Street backyard natural ground level.

There are two ground floor walls proposed; one along the west elevation that does not include
any windows or other openings and one along the north elevation which proposes one highlight
window facing the strata complex open car parking area ensuring that there can be no
overlooking into neighbouring properties private open spaces consequent of the proposal,

Acoustic Privacy:

Unit 3 is a two storey class 1A attached building; the subject preperty Is the first townhouse
located at the end of the common driveway in a group of three adjpining units (units 3 — 5)
separated by a party wall each running In a west-east direction; That is unit 3 is to the west
with one party wall adjoining the centrally located unit 4 and a party wall adjoining unit 5 to the
east.

The proposed development is for @ 5.93m2 ground floor addition to extend the existing living
room into a small courtyard adjoining the strata complex car parking area and as such is
unlikely to aive rise in the way of noise or disturbance to neighbouring properties. All noise
generating rooms and private open spaces are located within the property or face the Strata
complex car parking area and not adjacent properties.

Views:
The proposed ground floor addition sits low on the lot and will not cause loss of views.

Visual Impact:

The proposed ground floor addition of 5.93m2 to unit 3, 23 West Street |s located in the south
west handle of the property along number 25 West Street backyard property line and un-seen
from the street front leaving the front facade, streetscape and public domain elements
unchanged and unaffected maintaining the existing streetscape built form and character,
Accordingly, when viewed from the streetscape, the level of density will appear compatible with
the local area and subservient to the existing dwelling designed to appear unobtrusive in terms
of visual bulk as viewed from the public domain.

Objective (e) seeks to increase the tree canopy and to protect the use and
enjoyment of private properties and the public domain:

Lomment;
The proposal is for a 5.93m2 living room addition lo unil 3 localed within the small north facing
courtyard adjoining the strala complex car parking area to the ground floor which will not reduce
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the existing landscaping areas located within the property. Additionally there are existing lrees
located within the unit 3 allotment to remain in their current locations providing adeguate
protection and enjoyment of the private properties immediately adjoining the property.

Compliance with the development sfandard is unreasonable and unnecessary as the proposed
bullding height and bulk s of an appropriate form and scale compatible with sumounding
development and the desired future character for the locality fulfilling the objectives of the
development standard.

2, Clause 4.6(3)(b) - There are sufficient environmental planning grounds to justify
contravening the development standard:

The components proposed above the FSR control are:
= 167.0m2 of GFA

When comparing consistency of the proposal against the FSR objectives and previously
mentioned case law on the matter including but not limited to the following in my opinion
exhibits sufficient environmental planning grounds to justify contravening the development
standard:

The sufficient environmental planning grounds which demonstrate that the proposed FSR can
be achieved without adverse impacts as noted below:

» Overall, the proposed building height and bulk is of an appropriate form and
scale and is compatible with surrounding development and the desired future
character for the locality including Its location within a heritage conservation
area;

« There are a number of other recently approved dwellings in close proximity of
the proposal exhibiting variations to the FSR development standard as listed
below:

= No. 13 Regent Strest, Summer Hill (49.6% variation) — Determined 10/02/2028

Mo, B, 17 Jehnstone Street, Annandale (78.81% variation) — Determined 09)12/2025
= Mo. 578 Albert Streel, Leichhardt [70.76% variation) — Determined 09/12/2025

Mo, 14 Bruce Street, Stanmcre {12.6% variation) — Determined 11/11/2025

» Noted within 510 D82 Py Ltd v Woollahre Municipal Counclf [2020] NSWLEC
1112 has described that the desired future character of an area can be set by,
existing development, Including approved development that varies a
development standard. In this sense the previously approved applications of
these buildings {some of which with greater varigtions than that proposed)
shows that buildings exceeding the FSR development standard are considered
in character with the locality and as such, the proposal must also be
considered in character,

* The location of the property within R2 Low Density Residential zone within the
FSR map 005 also locates the property within an area outlined in red referring
to ‘residential flat buildings' which is a prohibited use in R2 — Low Density
Residential zone this in itself contradicts the objectives set out in the Land Use
Table of IWLEP 2022 and therefore the clause 4.4{2D) should apply to the
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proposed development to allow -an additional 0.25 to the FSR. This would
allow a FSR of 0.85:1 and as such the proposal complies to the FSR standard.

« The proposal retains important historic components such as the sandstone
kert and gutter, maintaining its heritage significance within the ‘Petersham
Narth Heritage Conservation Area” (HCA 3) in which the property is located
demonstrating the proposal is acceptable with no impact to heritage
conservation tems.

» The proposed ground floor addition is set low amongst surrounding buildings
and as such access to sunlight on adjoining properties private open space will
remain unchangad and unaffected.

» The proposal includes one highlight window to the north elevation of the
ground floor addition which adicins the strata properties car parking area
ensuring neighbouring properties privacy of their private open spaces will
remain unchanged and unaffected.

« The proposed development of 5.93m2 of a ground floor addition to extend the existing
living room into an existing courtyard adjoining the strata complex car parking area and
as such is unllkely to give rise in the way of noise or disturbance to neighbouring
properties. All noise generating rooms and private open spaces are located within the
property or face the Strata complex car parking area and not adjacent properties.

» The proposed ground floor addition sits low on the lot and will not cause loss of views.

« The proposed development of 5.93m2 ground floor addition to extend the existing living
room will be wsed in conjunction with the residential accommedation of the existing
townhouse dwelling, it is located in the south west handle of the property along number
25 West Street backyard property boundary and un-seen from the street front leaving
the front facade, streetscape and public domain elements unchanged and unaffected
maintaining the existing streetscape built form and character.

= The proposed development is located In the south west handle of the property along
number 25 West Street backyard property boundary ensuring the impact In terms of
solar access, privacy, view loss and wvisual bulk is negligent establishing sufficient
planning grounds for the development,

« Despite the increase in GFA, the proposal wishes to eccupy 2 small courtyard consisting
of hard landscaping and therefore the deep soll landscape area within the property will
remain unchanged and unaffected,

3. Clause 4.6(5)

Clause 4.6(5) requires the Planning Secretary to consider three aspects prior Lo granting
concurrence. In this sense, it is considered that there are no matters of state or regional
ervironmental planning significance by the proposed development. Moreover, it is considered
that there would be no public benefit in maintaining the particular planning control in guestion
in this instance.
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Concdlusion

The proposal is consistent with the objects of Section 1.3 of the EPE& A Act, 1979 No 203, which
are to encourage development that promotes the social and economic welfare of the
community and a better environment, to promote good design and amenity with proper
construction and maintenance and to protect the heritage of the built environment.

This submission i5 considered to adequately address matters required by Clause 4.6 and
demonstrates that compliance with the development standard would be unreasonable and
unnecessary in the circumstances of this case and that there are sufficient environmental
planning controls to support the variation.

Based on this Clause 4.6 request, the consent authority can be satisfied the written request has
adequately addressed the matters required to be demonstrated by subclause {3}, and that the
proposed development is consistent with the objectives of the FSR development standard under
the IWLEP 2022, in which the development is proposed to be carried out.

Sonld

Sonia Legovic
Building Designer
Rezidraft Australia
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