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DEVELOPMENT ASSESSMENT PANEL REPORT 
Application No. DA/2025/0852 
Address 40 Cove Street BIRCHGROVE 
Proposal Construction of a swimming pool 
Date of Lodgement 8 October 2025 
Applicant COSO ARCHITECTURE 
Owner Kirk Robinson 

Alexandra Richardson 
Number of Submissions Nil 
Cost of works $48,000.00 
Reason for determination 
at Planning Panel 

Section 4.6 variation exceeds 10% 

Key Considerations Section 4.6 variation to Landscaped Area  
Section 4.6 variation to Site Coverage  

Recommendation Approved with Conditions  
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exception to Development Standards – 

Landscaped Area & Site Coverage  
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1.  Executive Summary 
 
This report is an assessment of the application submitted to Council for construction of a 
swimming pool at 40 Cove Street Birchgrove. 
 
The application was notified to surrounding properties and no submissions were received in 
response to the notification. 
 
The main issues that have arisen from the application include:  
 

 Section 4.6 variation to Landscaped Area; and  
 Section 4.6 variation to Site Coverage. 

 
The departure from the Landscaped Area and Site Coverage development standards have 
been assessed to be acceptable as the proposal meets all heads of consideration under the 
provisions of section 4.6 of the Inner West Local Environmental Plan 2022 including the 
relevant zone and development standard objectives.  
 
The proposal generally complies with the aims, objectives, and design parameters contained 
in the relevant State Environmental Planning Policies, Inner West Local Environmental Plan 
2022 and Leichhardt Development Control Plan 2013.  
 
With consideration of the above and other matters discussed in this assessment report, the 
application is recommended for approval subject to the imposition of appropriate conditions. 

 

2. Proposal 
 
The application proposes the construction of an external swimming pool at the rear of Unit 1 
at 40 Cove Street Birchgrove.  
 
A ~21 000 Litre swimming pool will be constructed to the southern side of the site and 
behind the existing dwelling house. From the waterline, the pool will be setback 1000mm 
from the north-western rear boundary and 1750mm from the northeastern side boundary.  
 

3. Site Description 
 
The subject site is located on the corner of Cove Street and River Street in Birchgrove. The 
site consists of 1 allotment and is an irregular shape with a total area of 350.6sqm and is 
legally described as Lot B Deposited Plan 420842. 
 
The site has a frontage to Cove Street of 24.28 metres and a secondary frontage of 
approximately 16.765 metres to River Street. 
 
The site supports a three-storey residential apartment building containing three dwellings 
with parking and swimming pool. The adjoining properties support predominantly single and 
two storey dwelling houses. 
 
The property is located within a conservation area. The property is identified as a flood prone 
lot. 
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Figure 6: Photo of subject site as viewed from the corner of Cove Street and River 

Street 

 
Figure 7: Zoning Map (subject site in red) 
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Figure 3: Heritage Map (subject site in red) 

 

4. Background 
 
Site history 
 
The following summary outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  

 
Subject Site 
 

Application Proposal Date & Decision 
DA/2024/0965 Removal of one tree, located within the 

rear setback 
Approved, 31/01/2025 

M/2017/248 Modify Development Consent 
D/2005/456 which approved alterations 
and additions to existing residential 
building and strata subdivision. 
Modifications include various internal 
and external changes as detailed in the 
Statement of Environmental Effects, 
including: Reconfigure First & Second 
Floor apartments to each be one 
storey; Reconfigure common entry 
stairs; Reinstate lift; Replace 
structurally compromised internal walls 
and reinforce inadequate external walls 
with an internal skin of masonry; and 
Changes to windows/openings.  

Approved, 4/07/2018 

M/2015/247 Modify Development Consent 
D/2005/456 which approved alterations 
and additions to existing residential 
building and strata subdivision. 
Modifications include: provision of a 

Approved, 17/10/2016 
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new pitched roof and common roof 
terrace replacing approved flat roof; 
provision of a new lift and universal 
access; reconfiguration of common 
stairway; new basement level 
comprising new pool, cinema room and 
plant/store area and rain harvesting 
tank; provision of additional landscaped 
area to Unit 1; and reconfiguration of 
internal stairs to Unit 2 and 3 to 
accommodate new common stair to 
new roof terrace 

D/2005/456 Amended Plans: Alterations and 
additions to existing residential 
building, reduction in total units from 7 
to 3, and strata subdivision into three 
(3) lots.  

Approved, 23/01/2007, Land 
and Environment Court of 
NSW 

 
Surrounding properties  
 
Not applicable 
 
Application history 
 
The following table outlines the relevant history of the subject application.  

 
Date Discussion / Letter / Additional Information  
02/12/2025 Council forwarded Request for Further Information (RFI) to the 

applicant via the NSW Planning Portal requesting additional 
information in response to the following matter:  
 

 Clause 4.6 Exceptions to Development Standards requests for 
the non-compliance with applicable development standards 
(Landscaped Area and Site Coverage).   

10/12/2025 Additional information was formally received via the NSW Planning 
Portal, which included:   
 

 Section / Clause 4.6 Exception to Development Standards for 
non-compliance with Landscaped Area and Site Coverage  

 
Renotification was not required in accordance with Council’s 
Community Engagement Strategy 2025-2029.  

 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979).  
 

A.   Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
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State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
 
Chapter 2 Coastal management  
 
The Resilience and Hazards SEPP aims to ensure that future coastal development is 
appropriate and sensitive to its coastal location and category. The site is categorised as a 
coastal environment and a coastal use area pursuant to Sections 2.10 and 2.11 of the 
Resilience and Hazards SEPP as identified on the maps to the Resilience and Hazards 
SEPP.  
 
In general terms, it is considered that the carrying out of the proposed development is 
generally consistent with the objectives of the Plan and would not be likely to cause 
increased risk of coastal hazards on the land or other land.  
 
Chapter 4 Remediation of land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not 
consent to the carrying out of any development on land unless: 
 
(a)  it has considered whether the land is contaminated, and 
 
(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development is 
proposed to be carried out, and 
 
(c)  if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated 
before the land is used for that purpose. 
 
In considering the above, there is no evidence of contamination on the site. There is also no 
indication of uses listed in Table 1 of the contaminated land planning guidelines within 
Council’s records. The land will be suitable for the proposed use as there is no indication of 
contamination.  

 
SEPP (Sustainable Buildings) 2022  
 
Chapter 2 Standards for residential development - BASIX 
The application is not accompanied by a BASIX Certificate which is accepted given the 
proposed size of the pool does not require one.  
 
SEPP (Biodiversity and Conservation) 2021 
 
Chapter 2 Vegetation in non-rural areas  
 
No prescribed trees will be adversely affected.  
 
Chapter 6 Water Catchments  
 
The subject site is located within the Foreshores and Waterways Area and the nearest 
adjoining waterway is Zone 6 – Scenic Waters: Active Use. Section 4.5 of the EP&A Act 
1979 means that a State Environmental Planning Policy is no longer able to designate 
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councils as a consent authority. Therefore, the Biodiversity and Conservation SEPP instead 
identifies the Minister for Planning for this role. The Minister for Planning has delegated 
these consent authority functions to councils through an Instrument of Delegation.  
 
Notwithstanding, the proposal is best defined land-based and are positioned above Mean 
High Water Mark (MHWM). Therefore, no development is proposed within a designated 
zone of the SEPP.  
 
An assessment has been made of the matters set out under Part 6.28 of the Biodiversity and 
Conservation SEPP. It is considered that the carrying out of the proposed development is 
generally consistent with the relevant matters for consideration and would not have an 
adverse effect on environmental heritage, the visual environment, the natural environment or 
any open space and recreation facilities.  
 
Inner West Local Environmental Plan 2022 (IWLEP 2022) 
 
The application was assessed against the following relevant sections of the IWLEP 2022.  

 
Part 1 – Preliminary  
 

Section Proposed Complies 

Section 1.2 
Aims of 
Plan  

The development will result in acceptable streetscape 
and on-site and off-site amenity outcomes and 
impacts and will remain respectful of the existing 
residential flat building and pattern of development in 
the street and wider area.  

Yes 

 
Part 2 – Permitted or prohibited development 
 

Section Proposed Complies 

Section 2.3  
Zone 
objectives 
and Land 
Use Table 
 

The site is zoned R1 General Residential.   
 
Residential flat building means a building 
containing 3 or more dwellings, and the proposal for 
construction of a swimming pool, is permissible with 
consent in the R1 General Residential zone.  
 
The objectives of the R1 General Residential zone 
are as follows:  
 
 To provide for the housing needs of the 

community. 
 To provide for a variety of housing types and 

densities. 
 To enable other land uses that provide facilities or 

services to meet the day to day needs of 
residents. 

 To provide residential development that maintains 
the character of built and natural features in the 
surrounding area.  

Yes 
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Section Proposed Complies 

 
The alterations and additions to the residential flat 
building for the construction of a swimming pool, post 
development, will continue to provide for a variety of 
housing types and for the housing needs of the 
community within a low-density residential 
environment. Further, the development will be 
compatible with the character, style and pattern of 
the existing and surrounding buildings.  

Section 2.7  
Demolition 
requires 
developme
nt consent  

The proposal satisfies the section as follows: 
 Demolition works are proposed, which are 

permissible with consent; and  
 Standard conditions are recommended to 

manage impacts which may arise during 
demolition.  

Yes, 
subject to 
conditions 

 
Part 4 – Principal development standards 
 
Section Proposed Complies 

Section 4.3C 
(3)(a) 
Landscaped 
Area 

Minimum 20% or 70.12sqm No 
Proposed 0.42% or 1.456sqm 
Variation 97.92% or 68.664sqm 

Section 4.3C 
(3)(b)  
Site 
Coverage 

Maximum 60% or 210.36sqm No 
Proposed 68.85% or 241.396sqm 

Variation 14.75% or 31.036sqm 

Section 4.4 
Floor space 
ratio  

No changes from the existing.  N/A 

Section 4.5  
Calculation 
of floor 
space ratio 
and site 
area  

The site area and floor space ratio for the proposal 
has been calculated in accordance with the section.  

Yes 

Section 4.6  
Exceptions 
to 
development 
standards 

The applicant has submitted a variation request in 
accordance with Section 4.6 to vary Section 4.3C 
(3)(a) Landscaped Area and Section 4.3C (3)(b) Site 
Coverage.  

See 
discussion 
below 

 
Section 4.6 – Exceptions to Development Standards  
 
Landscaped Area Development Standard - Section 4.3C (3)(a) 
  
The applicant seeks a variation to the above mentioned development standard under 
Section 4.6 of the IWLEP 2022 by 68.664sqm or 97.92%. Section 4.6 allows Council to vary 
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development standards in certain circumstances and provides an appropriate degree of 
flexibility to achieve better design outcomes.  
  
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below. A written 
request has been submitted to Council in accordance with Section 4.6(3) of the IWLEP 2022 
justifying the proposed contravention of the development standard.  
  
Whether compliance with the development standard is unreasonable or 
unnecessary  
  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the Landscaped Area standard 
are achieved notwithstanding the numeric non-compliance.   
  
The first objective of Section 4.3C (3)(a) is “to provide landscaped areas for substantial 
tree planting and for the use and enjoyment of residents”. The written request states that the 
existing site does not provide landscaped areas for tree planting, due to the existing rock 
face that takes up the majority of the site. Trees are unlikely to be able to be planted 
anywhere on the site, due to the shallow soil profile available above a sandstone ledge. This 
was in part what led to the removal of the tree in the recently approved DA/2024/0965, 
reported within the submitted Tree Inspection Report. Tree planting is not able to be 
safely incorporated into this site without substantially altering the existing ground 
line, so in keeping with the natural rock face, the addition of the pool creates a more 
usable and enjoyable space for the residents. Accordingly, the breach is consistent with the 
first objective.  
  
The second objective of Section 4.3C (3)(a) is “to maintain and encourage a landscaped 
corridor between adjoining properties”. The written request states that the landscaped 
corridor between adjoining properties will not be impacted by the addition of a pool, 
considering that the existing development does not include substantial landscaped area on 
site. Accordingly, the breach is acceptable having considered the proposal against the 
second objective.  
 
The third objective of Section 4.3C (3)(a) is “to ensure that development promotes the 
desired character of the neighbourhood”. The written request states that the proposed 
development will have little to no impact on the desired character of the neighbourhood, due 
to the configuration and orientation of the proposed pool. Accordingly, the breach is 
consistent with the third objective.  
 
The fourth objective of Section 4.3C (3)(a) is “to encourage ecologically sustainable 
development”. The written request states that the proposal formalises the existing 
landscaping (not classified as landscaped area due to minimum measurements not being 
fulfilled) by creating a planter bed of similar size to the existing. The use of planter boxes as 
opposed to planting directly into the ground is also considered a better vegetation outcome, 
as the shallow soil profile is unlikely to allow for additional planting on the site. Accordingly, 
the breach is consistent with the fourth objective.  
 
The fifth objective of Section 4.3C (3)(a) is “to control site density”. The written request 
states that the proposal does not seek to change site density, as it is solely concerned with 
the addition of the pool. Despite the minor variation to the site coverage control, the bulk and 
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scale of the proposal will generally remain as approved and will not give rise to any 
significant adverse amenity impacts on neighbouring properties. Accordingly, the breach is 
consistent with the fifth objective.  
 
The sixth objective of Section 4.3C (3)(a) is “to provide for landscaped areas and private 
open space”. The written request states that the addition of the pool provides private open 
space in an area where extensive landscaped areas are not possible to be created. The 
existing sandstone rock shelf limits the possibilities for landscaped areas, so the creation of 
a pool is a preferable outcome for the site’s overall amenity to its residents, without 
impacting the available landscaping opportunities. Accordingly, the breach is consistent with 
the sixth objective.  
 
As the proposal achieves the objectives of the Landscaped Area standard, compliance is 
considered unreasonable and unnecessary in this instance.  

  
Whether there are sufficient environmental planning grounds to justify 
contravening the development standard  
  
Pursuant to Section 4.6(3)(a), the applicant advances three environmental planning grounds 
to justify contravening the Landscaped Area development standard. Each will be dealt with 
in turn:  

 
Environmental Planning Ground 1 - The proposed pool addition is a carefully designed 
and skilful response to a range of site specific constraints (including site area, site levels and 
site dimensions) and development controls that guide the form of development currently 
proposed. The written request has not provided sufficient reasoning to demonstrate that this 
ground is relevant, providing general propositions only.   
 
Environmental Planning Ground 2 - The location of the proposed pool ensures that the 
non-complaint elements would not be perceptible from Cove Street and therefore would not 
have an adverse impact on the desired future character of the area.  
 
This environmental planning ground is accepted because the proposal is considered to be 
consistent with the streetscape and desired future character of the Birchgrove Distinctive 
Neighbourhood and will enhance the long-term amenity of the neighbourhood – also see 
Section 5.10 of the IWLEP 2022 for further heritage consideration and assessment.  
 
Environmental Planning Ground 3 - The non-compliant elements of this proposal would 
not be discernible from any surrounding residential development. In addition, the proposed 
development will not have an adverse impact on the area in terms of visual impact, 
overshadowing, views, privacy and amenity.  
 
This environmental planning ground is accepted because the submitted document 
adequately demonstrates that the proposal would not result in any undue adverse amenity 
impacts – also see assessment under the LDCP 2013 for further details.  
 
Cumulatively, the majority of the three environmental planning grounds advanced by the 
applicant can be accepted as being sufficient to justify contravening the development 
standard.  
  
For the reasons outlined above, it is recommended the section 4.6 exception be granted.  

  
Site Coverage Development Standard - Section 4.3C (3)(b) 
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The applicant seeks a variation to the above mentioned under Section 4.6 of the IWLEP 
2022 by 31.036sqm or 14.75%. Section 4.6 allows Council to vary development standards in 
certain circumstances and provides an appropriate degree of flexibility to achieve better 
design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below. A written 
request has been submitted to Council in accordance with Section 4.6(3) of the IWLEP 2022 
justifying the proposed contravention of the development standard.  
 
Whether compliance with the development standard is unreasonable or 
unnecessary  
 
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which 
compliance with the development standard may be demonstrated as unreasonable or 
unnecessary. This is repeated in Initial Action at [16]. In the applicant’s written request, the 
first method described in Initial Action at [17] is used, which is that the objectives of the Site 
Coverage standard are achieved notwithstanding the numeric non-compliance.   
  
The first objective of Section 4.3C (3)(a) is “to provide landscaped areas for substantial 
tree planting and for the use and enjoyment of residents”. The written request states that the 
existing site does not provide landscaped areas for tree planting, due to the existing rock 
face that takes up the majority of the site. Trees are unlikely to be able to be planted 
anywhere on the site, due to the shallow soil profile available above a sandstone ledge. This 
was in part what led to the removal of the tree in the recently approved DA/2024/0965, 
reported within the submitted Tree Inspection Report. Tree planting is not able to be safely 
incorporated into this site without substantially altering the existing ground line, so in keeping 
with the natural rock face, the addition of the pool creates a more usable and enjoyable 
space for the residents. Accordingly, the breach is consistent with the first objective.  
 
The second objective of Section 4.3C (3)(a) is “to maintain and encourage a landscaped 
corridor between adjoining properties”. The written request states that the landscaped 
corridor between adjoining properties will not be impacted by the addition of a pool, 
considering that the existing development does not include substantial landscaped area on 
site. Accordingly, the breach is acceptable having considered the proposal against the 
second objective.  
 
The third objective of Section 4.3C (3)(a) is “to ensure that development promotes the 
desired character of the neighbourhood”. The written request states that the proposed 
development will have little to no impact on the desired character of the neighbourhood, due 
to the configuration and orientation of the proposed pool. Accordingly, the breach is 
consistent with the third objective.  
 
The fourth objective of Section 4.3C (3)(a) is “to encourage ecologically sustainable 
development”. The written request states that the proposal formalises the existing 
landscaping (not classified as landscaped area due to minimum measurements not being 
fulfilled) by creating a planter bed of similar size to the existing. The use of planter boxes as 
opposed to planting directly into the ground is also considered a better vegetation outcome, 
as the shallow soil profile is unlikely to allow for additional planting on the site. Accordingly, 
the breach is consistent with the fourth objective.  
 
The fifth objective of Section 4.3C (3)(a) is “to control site density”. The written request 
states that the proposal does not seek to change site density, as it is solely concerned with 
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the addition of the pool. Despite the minor variation to the site coverage control, the bulk and 
scale of the proposal will generally remain as approved and will not give rise to any 
significant adverse amenity impacts on neighbouring properties. Accordingly, the breach is 
consistent with the fifth objective.  
 
The sixth objective of Section 4.3C (3)(a) is “to provide for landscaped areas and private 
open space”. The written request states that the addition of the pool provides private open 
space in an area where extensive landscaped areas are not possible to be created. The 
existing sandstone rock shelf limits the possibilities for landscaped areas, so the creation of 
a pool is a preferable outcome for the site’s overall amenity to its residents, without 
impacting the available landscaping opportunities. In addition, the proposed Site Coverage 
non-compliance does not preclude the provision of adequate private open space. Each 
dwelling is still provided with private open space which complies with the requirements of the 
Leichhardt Development Control Plan 2013. Accordingly, the breach is consistent with the 
sixth objective.  
 
As the proposal achieves the objectives of the Site Coverage standard, compliance is 
considered unreasonable and unnecessary in this instance.  
 
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
 
Pursuant to Section 4.6(3)(a), the applicant advances three environmental planning grounds 
to justify contravening the Site Coverage development standard. Each will be dealt with in 
turn:  
 
Environmental Planning Ground 1 - The proposed pool addition is a carefully designed 
and skilful response to a range of site specific constraints (including site area, site levels and 
site dimensions) and development controls that guide the form of development currently 
proposed. The requirement of providing a maximum of 60% site coverage also presents a 
design challenge, due to the already non-complying nature of the site.  
 
The written request has not provided sufficient reasoning to demonstrate that this ground is 
relevant, providing general propositions only.   
 
Environmental Planning Ground 2 - The location of the proposed pool ensures that the 
non-complaint elements would not be perceptible from Cove Street and therefore would not 
have an adverse impact on the desired future character of the area.  
 
This environmental planning ground is accepted because the proposal is considered to be 
consistent with the streetscape and desired future character of the Birchgrove Distinctive 
Neighbourhood and will enhance the long-term amenity of the neighbourhood – also see 
Section 5.10 of the IWLEP 2022 for further heritage consideration and assessment.  
 
Environmental Planning Ground 3 - The non-compliant elements of this proposal would 
not be discernible from any surrounding residential development. In addition, the proposed 
development will not have an adverse impact on the area in terms of visual impact, 
overshadowing, views, privacy and amenity.  
 
This environmental planning ground is accepted because the submitted document 
adequately demonstrates that the proposal would not result in any undue adverse amenity 
impacts – also see assessment under the LDCP 2013 for further details.  
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Cumulatively, the majority of the three environmental planning grounds advanced by the 
applicant can be accepted as being sufficient to justify contravening the development 
standard.  
 
For the reasons outlined above, it is recommended the section 4.6 exception be granted.  
 
Part 5 – Miscellaneous provisions 
 

Section Proposed Complies 

Section 
5.10  
Heritage 
conservatio
n 

The site is not heritage listed; however, is located in 
the Iron Cove Heritage Conservation Area. In 
addition, the site is located in an Aboriginal Sensitivity 
Area. Therefore, condition relating to Aboriginal 
Archaeology - unexpected finds is recommended to 
be imposed on any consent granted.  
 
The works will not be visible from outside the property 
and therefore will have no impact on the HCA.   
 
The proposal, as conditioned, is acceptable from a 
heritage perspective as it will not have an adverse 
impact on the heritage significance of the Heritage 
Conservation Area, and hence, raises no issues that 
are contrary to the provisions and objectives of this 
part of the LEP.  

Yes, as 
conditioned 

Section 
5.21 
Flood 
planning  

The site is identified as a Foreshore Inundation Lot. 
The development is considered to be compatible with 
the flood function and behaviour on the land now and 
under future projections. The design of the proposed 
pool and its scale will not affect the flood affectation of 
the subject site or adjoining properties and is 
considered to appropriately manage flood risk to life 
and the environment.  

Yes 

 
Part 6 – Additional local provisions 
 

Section Proposed Complies 

Section 6.1  
Acid sulfate 
soils  

The site is identified as containing Class 5 acid sulfate 
soils. The proposal is considered to adequately satisfy this 
section as the application does not propose any works that 
would result in any significant adverse impacts to the 
watertable.  

Yes 

Section 6.2  
Earthworks  

The proposed earthworks are unlikely to have a 
detrimental impact on environmental functions and 
processes, existing drainage patterns, or soil stability.  

Yes 

Section 6.3  
Stormwater 
Managemen
t  

The development maximises the use of permeable 
surfaces, and subject to standard conditions would not 
result in any significant runoff to adjoining properties or the 
environment.  

Yes, subject 
to conditions 
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Section Proposed Complies 

Section 6.5  
Limited 
developmen
t on 
foreshore 

The proposed works remain above the Foreshore Building 
Line (FBL), and hence, the proposal raises no issues that 
are contrary to the provisions of this part of the LEP.  

Yes 

Section 6.6  
Developme
nt on 
foreshore 
must ensure 
access  

The subject site is in private ownership. The proposal 
does not  
impact on any future foreshore access as the proposed 
pool is located away from the foreshore.  

Yes 

 

B. Development Control Plans 
 
Summary 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013 (LDCP 2013). 
 

LDCP 2013 Complies 

Part A: Introductions   
Section 3 – Notification of Applications Yes 
Part B: Connections   
B1.1 Connections – Objectives  Yes 
  
Part C  
C1.0 General Provisions Yes  
C1.1 Site and Context Analysis Yes  
C1.2 Demolition Yes  
C1.3 Alterations and additions Yes  
C1.4 Heritage Conservation Areas and Heritage Items Yes 
C1.5 Corner Sites Yes 
C1.7 Site Facilities Yes 
C1.12 Landscaping Yes 
C1.14 Tree Management Yes 
C1.20 Foreshore Land Yes 
  
Part C: Place – Section 2 Urban Character  
Birchgrove Distinctive Neighbourhood Yes 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes 
C3.2 Site Layout and Building Design  Yes 
C3.3 Elevation and Materials  Yes 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes 
C3.9 Solar Access  Yes 
C3.10 Views  Yes 
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C3.11 Visual Privacy  Yes 
C3.12 Acoustic Privacy  Yes, subject to 

conditions 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste 
Management 

 

D2.1 General Requirements  Yes, subject to 
conditions 

D2.2 Demolition and Construction of All Development  Yes, subject to 
conditions 

D2.3 Residential Development  Yes, subject to 
conditions 

  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.1 Water Management Statement  Yes, subject to 
conditions 

E1.1.3 Stormwater Drainage Concept Plan  Yes, subject to 
conditions 

E1.1.5 Foreshore Risk Management Report  Yes, subject to 
conditions 

E1.2 Water Management  Yes, subject to 
conditions 

E1.2.1 Water Conservation  Yes, subject to 
conditions 

E1.2.2 Managing Stormwater within the Site  Yes, subject to 
conditions 

E1.3 Hazard Management  Yes, subject to 
conditions 

E1.3.2 Foreshore Risk Management  Yes, subject to 
conditions 

 
The following provides discussion of the relevant issues: 

 
Part C – Section 1 – General Provisions 
 
Control  Assessment Complies 

C1.1 Site 
and Context 
Analysis 

The development is well designed and appropriately 
considers context, scale, built form, density and 
resource, energy and water efficiency, streetscape, 
travel networks and connections, social dimensions, 
and aesthetics. 

Yes 

C1.2 
Demolition 

The proposed development includes the demolition 
works primarily to the side yard area of the existing 

Yes 
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Control  Assessment Complies 

residential flat building, and these works are not 
contrary to the provisions of this part of the DCP.  

C1.3 
Alterations 
and 
additions 

The proposal complements the scale, form and 
materials of the streetscape and neighbourhood 
character, will appear as a sympathetic addition to the 
existing building; maintains views from the public 
domain and reasonably protects views obtained from 
surrounding development.  

Yes 

C1.4 
Heritage 
Conservatio
n Areas and 
Heritage 
Items 

The development is compatible with the Heritage 
Conservation Area. Refer to discussion under Section 
5.10 of the IWLEP 2022 contained within Part 3A of 
this report.  

Yes, see 
discussion 
above 

C1.5 Corner 
Sites 

The proposal raises no issues that will be contrary to 
the provisions and objectives of Part C1.5 of the 
LDCP 2013.  

Yes 

C1.7 Site 
Facilities 

No change to existing site facilities.  No change 

C1.12 
Landscaping 

The proposal will not significantly change the visual 
setting of buildings. 

Yes 

C1.14 Tree 
Managemen
t 

No prescribed trees will be adversely affected by the 
proposal.  

Yes 

C1.20 
Foreshore 
Land 

As discussed elsewhere in this report, the proposal 
raises no issues that will be contrary to the provisions 
and objectives of Part C1.20 of the LDCP 2013.  

Yes 

 
Part C – Section 3 – Residential Provisions 
 
Control Assessment Complies 

C3.1 
Residential 
General 
Provisions  

The proposal will not have an adverse effect on the 
amenity, setting or cultural significance of the place 
and the relationship of any Heritage Item or Heritage 
Conservation Area.  

Yes 

C3.2 Site 
Layout and 
Building 
Design 

The proposed swimming pool will not alter the building 
envelope, and side and rear wall heights and setbacks 
of the existing building. Therefore, the proposed works 
satisfy the relevant controls and objectives contained 
within this part of the DCP.  

Yes 

C3.3 
Elevation 
and 
Materials  

The proposed colours, materials, and finishes are 
compatible with those prevailing in the streetscape 
and the period of construction of the building.  

Yes 

C3.7 
Environmen
tal 

A BASIX Certificate is not required as the pool is 
exempt from BASIX being less than 40,000 Litres. In 
addition, the proposal allows for adequate sun and 
daylight access, and natural ventilation.  

Yes 
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Control Assessment Complies 

Performanc
e  
C3.8 Private 
Open Space  

The proposal will continue to provide private open 
space that meets the dimension and area and access 
requirements of this part of the DCP.  

Yes 

C3.9 Solar 
Access 

The proposal will not result in any additional 
overshadowing impacts on adjoining properties.  

Yes 

C3.10 
Views  

The proposal will result in no view loss implications on 
any neighbours.  

Yes 

C3.11 
Visual 
Privacy  

The proposal will not result in any visual privacy 
implications for adjoining properties.    

Yes 

C3.12 
Acoustic 
Privacy  

Subject to standard conditions relating to the control 
of noise from, and operating hours of, pool pump 
equipment, the proposal will not result in any undue 
adverse acoustic privacy implications.  

Yes, as 
conditioned 

 
Sydney Harbour Foreshores and Waterways Areas Development Control Plan 
2005 (SHDP 2005)  
 
The subject site is located in a Foreshores and Waterways Area, and therefore, the Sydney 
Harbour Foreshores and Waterways Area Development Control Plan (SHDCP) 2005 applies 
to the proposal.  
 
No new built forms will be located below the Foreshore Building Line, and the appearance of 
the proposal will remain as existing when viewed from the foreshore.  
 
Therefore, the proposal is considered to be consistent with the ‘Design Guidelines of Land-
Based Developments’ under Part 5 of the SHDCP 2005 and the application.  
 

C The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will not have significant adverse 
environmental, social or economic impacts upon the locality.  
 

D. The Suitability of the Site for the Development 
 
The proposal is of a nature in keeping with the overall function of the site. The premises are 
in a residential surrounding and amongst similar uses to that proposed.  

 

E. Submissions 
 
The application was notified in accordance with Council’s Community Engagement Strategy 
2025-2029 between 16 October 2025 to 30 October 2025. 
 
No submissions were received.     
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F. The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
This has been achieved in this instance.  
 

6. Section 7.11 / 7.12 Contributions 
 
Not applicable given cost of works is below the threshold and no population increase would 
result from the development.  
 

7.     Referrals 
 
The following internal referrals were made, and their comments have been considered as 
part of the above assessment: 
 

 Heritage Specialist; and 
 Development Engineer  

 

8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 
2013.  

 
The development will not result in any significant impacts on the amenity of the adjoining 
properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 

9. Recommendation 
 

A. In relation to the proposal in Development Application No. DA/2025/0852 to 
contravene the Landscaped Area and Site Coverage development standards in 
section 4.3C of Inner West Local Environmental Plan 2022 the Inner West Local 
Planning Panel is satisfied that the Applicant has demonstrated that: 

 
(a) compliance with the development standard is unreasonable or unnecessary in 

the circumstances, and 
(b) there are sufficient environmental planning grounds to justify the 

contravention of the development standard. 
 

B. That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2025/0852 
for construction of a swimming pool at 40 Cove Street Birchgrove subject to the 
conditions listed in Attachment A. 
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Attachment A – Recommended conditions of consent  
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Attachment B – Plans of proposed development 
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Attachment C – Section 4.6 Exception to Development Standards – 
Landscaped Area & Site Coverage 
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