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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2025/0669 

Address 17 Fairmount Street DULWICH HILL  

Proposal Demolition of existing garage and construction of a secondary 

dwelling. 

Date of Lodgement 11 August 2025 

Applicant TOMISLAV MARIC 

Owner Mr Anthony HL Tan 

Tuyet D Tan 

Number of Submissions Nil 

Cost of works $70,000.00 

Reason for determination at 

Planning Panel 

Chapter 3 Diverse Housing, Part 1 Secondary Dwellings, 

Division 2 Secondary Dwellings Permitted with Consent of SEPP 

(Housing) 2021 - Clause 53(2)(b) variation (Parking) 

Key Considerations  SEPP (Housing) 2021 variation (Parking)  

 SEPP (Housing) 2021 variation (Lot Size)  

 Private Open Spaces requirements  

 Parking requirements  

Recommendation Approved with Conditions  

Attachment A Recommended conditions of consent  

Attachment B Plans of proposed development 

Attachment C Section 4.6 Exception to Non-discretionary Development 

Standard (Lot Size) 

Attachment D Section 4.6 Exception to Non-discretionary Development 

Standard (Parking)  

 
LOCALITY MAP 

Subject 

Site 

 

Objectors 

 

N 

Notified 

Area 

 

Supporters 

 

 

 



Inner West Local Planning Panel ITEM 4 

 

134 
 

1. Executive Summary 
 
This report is an assessment of the application submitted to Council for demolition of existing 
garage and construction of a secondary dwelling at 17 Fairmount Street DULWICH HILL. 
 
The application was notified to surrounding properties and no submissions were received in 
response to the notification. 
 
The main issues that have arisen from the application include:  
 

 Variation to non-discretionary development standard within SEPP (Housing) 2021 (Lot 
Size)  

 Variation to non-discretionary development standard within SEPP (Housing) 2021 
(Parking)  

 Private open spaces requirements in Part 2.18 of the Marrickville Development Control 
Plan 2011 

 Parking requirements of the Marrickville Development Control Plan 2011 
 
Despite the non-compliances noted above, it is considered that the proposed development is 
generally consistent with the aims and objectives contained in the relevant State 
Environmental Planning Policies, Inner West Local Environmental Plan 2022 and Marrickville 
Development Control Plan 2011, subject to the imposition of conditions as recommended.  
 
The potential impacts to the surrounding environment have been considered as part of the 
assessment and any potential impacts from the development, given the context of the site and 
the desired future character of the area, are considered acceptable.  
 
Considering the above, subject to the imposition of appropriate terms and conditions, the 
application is considered suitable for approval.  
 

2. Proposal 
 
Consent is sought for the demolition of existing garage and construction of a secondary 
dwelling in the rear yard at 17 Fairmount Street Dulwich Hill. Specifically, the following is 
proposed: 
 

 Demolition of the existing garage structure; 
 Removal of existing paved area in the rear yard; 
 Construction of a one (1) bedroom, secondary dwelling in same footprint and matching 

envelope to the existing garage structure; 
 Landscape works including new landscaped area in rear yard and stepping stones to 

secondary dwelling; 
 New rainwater tank to northeast side of secondary dwelling. 

 

3.  Site Description 
 
The subject site is located on the southwest side of Fairmount Street, between Old Canterbury 
Road and Winsor Road. The site consists of one allotment and is rectangular in shape with a 
total area of 421.3sqm and is legally described as Lot 21 in DP 897. 
 
The site has a frontage to Fairmount Street of 12.725 metres and supports a single storey 
dwelling house and single car garage at the rear of the site. The adjoining properties support 
single and two storey dwelling houses. 
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Figure 3: Photo of subject site as viewed from Fairmount Street  

 
 

  
Figure 2: Photo showing garage structure and dwelling     Figure 3: Photo of garage structure and rear porch     
as viewed from western corner of the rear yard                  as viewed from the western corner of the dwelling 
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Figure 4: Zoning Map (subject site in red) 

 

4. Background  
 

Site history 
 
The following summary outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 

Application Proposal Date & Decision 
PDA/2025/0669 Construction of a single storey secondary 

dwelling, within the rear yard. 
Advice issued by 
Council 19 March 2025 

CDCP/2023/0094 Complying Development Certificate for 
alterations and additions to a dwelling house. 

Approved by Private 
Certifier 24 April 2023 

 
Surrounding properties 
 
Application Proposal Date & Decision 

15 Fairmount Street, Dulwich Hill 

MOD/2025/0235 
 

Section 4.55(1A) Modification to 
DA/2025/0129 dated 03/04/2025, 
modification involves deletion of conditions 
22 and 23 relating to the vehicular crossing 

Approved by Council 4 
September 2025 
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DA/2025/0129 
 

Torrens title subdivision of existing lot into 
two (2) allotments 
 

Approved by Council 3 
March 2025 

18 Fairmount Street, Dulwich Hill 
DA201600647.02  
 

Under Section 4.55 of the Environmental 
Planning and Assessment Act to modify 
Modified Determination No. 201600647.01 
dated 20 October 2017 to lower the rear yard 
to match the parking space level, extend the 
patio area across the full width of each 
dwelling, relocate the bbq area and reduce 
the thickness of the ground floor wall along 
the northern boundary 

Approved by Council 
21 March 2019 

DA201600647.01  
 

Under Section 96 of the Environmental 
Planning and Assessment Act to modify 
Determination No. 201600647 dated 29 May 
2017 to carry out internal alterations and 
modifications to windows 

Approved by Council 
26 October 2017 

DA201600647  
 

To demolish the existing dwelling house, 
subdivide the land into 2 allotments and 
erect a 2 storey dwelling house on each lot 

Approved by Council 
29 May 2017 

14 Fairmount Street, Dulwich Hill 

DA201900380 
 

To demolish part of the premises and carry 
out ground floor alterations to the front 
facade 
 

Approved by Council 
16 December 2019 

 
Application history 
 
The following table outlines the relevant history of the subject application.  
 

Date Discussion / Letter / Additional Information  

08/08/2025 Application lodged 
28/08/2025 – 
11/09/2025 

Application notified 

05/09/2025 Site Inspection 
28/10/2025 A request for further information (RFI) was sent to the applicant 

requiring the following: 
 Due to discrepancies in the submitted documentation, clarification 

regarding whether the existing structure was being retained and 
converted to a secondary dwelling or if the proposed works involved 
demolition of the existing structure and replacement with a new 
structure for the secondary dwelling. It was noted that:  
o a) If conversion of the existing structure was proposed, then 

supporting information and certification from a structural 
engineer was required. Alternatively, 

o b) If demolition of the existing structure and replacement with a 
new structure was preferred and/or the structural engineer 
advised that it was not feasible to convert the existing structure, 
consideration could be given to a new structure with same foot 
print and matching envelope as the existing structure, subject to 
the plans and documentation being updated to reflect the 
proposed works; 
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 The RFI outlined non compliances with various provisions relating 
to landscaping and private open space in the Marrickville 
Development Control Plan 2011 (DCP). It was requested that the 
plans be amended to increase the area of private open space 
allocated to the primary dwelling. It was advised that the 
replacement of existing concrete in the rear yard with deep soil 
landscape area would allow for one tree to be planted. It was noted 
that tree planting would satisfy the objectives and controls of the 
Inner West Council Tree Management DCP and would also assist 
in reducing the impact of the inconsistencies with the DCP 
provisions relating to landscaping. As such, it was requested that 
the plans be updated to show the proposed location of a new tree. 

 The plans to be updated to show an access path to the secondary 
dwelling; 

 The RFI advised that “There will be a loss of parking on the site as 
a result of the proposal. It is also noted that the documentation 
submitted with the proposal outlines that the existing driveway is a 
non-compliant width and there is no existing parking on the site. As 
such, the driveway crossover is not required and will be redundant 
as a result of the development. As such the plans must be updated 
to show removal of the existing driveway crossover. 

12/12/2025 Amended plans and supporting documentation were received, which 
generally addressed the matters raised in the RFI as follows: 
 The amended plans show demolition of the existing walls and roof 

of the garage structure with the existing slab to remain. A new 
replacement structure with matching footprint and envelope is 
proposed; 

 The Statement of Environmental Effects and the two (2) x 4.6 
Exceptions to Development Standards were updated to reflect the 
updated proposal; 

 Additional private open space was designated to the primary 
dwelling; and 

 A footpath extends from the street to the secondary dwelling. 
 
It is noted that the plans do not indicate the location of a new tree on 
the subject site nor have they been updated to indicate removal of the 
existing driveway crossover. 
 
Renotification was not required in accordance with Council’s 
Community Engagement Strategy 2025-2029.  
 
The amended plans and supporting documentation are the subject of 
this report. 

 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979).  
 

A.  Environmental Planning Instruments 
 
The application has been assessed, and the following provides a summary of the relevant 
Environmental Planning Instruments.  
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State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 
to the carrying out of any development on land unless: 
 

(a)  it has considered whether the land is contaminated, and 
 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

 
(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
  
SEPP (Housing) 2021 
 
Chapter 3 Diverse housing, Part 1 Secondary dwellings  
 
The application seeks consent for a secondary dwelling under the Housing SEPP which 
provides controls relating to various matters including zone, subdivision, floor space ratio 
(FSR), lot size and parking requirements. The main design parameters are addressed below:  
 

Section Proposal Complies 
50 - This part applies to development for 
the purposes of a secondary dwelling on 
land in a residential zone if development 
for the purposes of a dwelling house is 
permissible on the land under another 
environmental planning instrument. 

The site is zoned R2 – Low Density 
Residential under the IWLEP 2022, 
dwelling houses are permitted with 
consent. 

Yes 

51 - Development consent must not be 
granted for the subdivision of a lot.  

The proposal does not include 
subdivision of the existing site.  

Yes 

52 (2)(a) - No dwellings, other than the 
principal dwelling and the secondary 
dwelling, will be located on the land.  

 

The proposal seeks consent for a new 
detached secondary dwelling in the rear 
yard of the site which currently contains 
a dwelling. No further dwellings beyond 
the principal and secondary dwelling 
are proposed.  

Yes 

52 (2)(b) - The total floor area of the 
principal dwelling and the secondary 
dwelling is no more than the maximum 
floor area permitted for a dwelling house 
on the land under another environmental 
planning instrument.  

A maximum FSR of 0.6:1 or 252.78sqm 
applies to the land. The proposal results 
in an FSR of 0.48:1 or 202.6sqm and 
complies with Section 4.4 of the IWLEP 
2022.  

Yes 

52 (2)(c) the total floor area of the 
secondary dwelling is—  

The total floor area of the proposed 
secondary dwelling is 29.2sqm.  

Yes 
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Section Proposal Complies 
(i) no more than 60sqm, or  
(ii) if a greater floor area is permitted for 
a secondary dwelling on the land under 
another environmental planning 
instrument—the greater floor area.  
53 (2)(a) for a detached secondary 
dwelling a minimum site area of 450sqm 

The total site area is 421.3sqm.  No - see 
IWLEP 2022 

4.6 
assessment 

below 
53 (2)(b) the number of parking spaces 
provided on the site is the same as the 
number of parking spaces provided on 
the site immediately before the 
development is carried out. 

There is one (1) existing parking space 
provided by the garage in the rear yard. 
However, it is noted that the 
documentation submitted with the 
proposal argues that the existing 
garage cannot be accessed due to the 
narrow width of the existing driveway. 
Notwithstanding, the number of car 
spaces is reduced on the site as the 
garage is being converted into a 
secondary dwelling.  

No - see 
IWLEP 2022 

4.6 
assessment 

below 

 
Refer to Section 4.6 Exceptions to Development Standards of this report for a detailed 
assessment regarding the Clause 53(2)(a) and Clause 53(2)(b) variations. Overall, the 
proposal is considered satisfactory and complies with the objectives and most of the controls 
prescribed under the SEPP which relate to secondary dwellings.  
 
SEPP (Sustainable Buildings) 2022  
 
Chapter 2 Standards for residential development - BASIX 
The application is accompanied by a BASIX Certificate (lodged within 3 months of the date of 
the lodgment of this application) in compliance with the EP&A Regulation 2021. 
 
Inner West Local Environmental Plan 2022  
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 

Section Proposed Complies 

Section 1.2 
Aims of Plan  

The proposal satisfies the section as follows: 
 The proposal encourages diversity in housing to 

meet the needs of, and enhance amenity for, Inner 
West residents, and 

 The proposal prevents adverse social, economic 
and environmental impacts on the local character 
of Inner West. 

Yes 

 
Part 2 – Permitted or prohibited development 
 

Section Proposed Complies 

Section 2.3  
Zone objectives and 
Land Use Table 

 The application proposes a secondary dwelling. 
Secondary dwellings are permissible with consent 
in the R2 zone; and  

Yes 
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Section Proposed Complies 

 
R2- Low Density 
Residential zone 
 

 The proposal is consistent with the relevant 
objectives of the zone, as the proposal seeks to 
provide additional housing to accommodate the 
housing needs of the local community.  

Section 2.7  
Demolition requires 
development consent  

The proposal satisfies the section as follows: 
 Demolition works are proposed, which are 

permissible with consent; and  
 Standard conditions are recommended to manage 

impacts which may arise during demolition. 

Yes, subject 
to conditions 

 
Part 4 – Principal development standards 
 
Section Proposed Complies 

Section 4.3  
Height of buildings 

Maximum 9.5m Yes 

Proposed 4.03m 

Section 4.4 
Floor space ratio 

Maximum 0.6:1 or 252.78sqm Yes 

Proposed 0.48:1 or 202.6sqm 

Section 4.5  
Calculation of floor 
space ratio and site 
area  

The site area and floor space ratio for the proposal has 
been calculated in accordance with the section. 

Yes 

Section 4.6  
Exceptions to 
development 
standards 

The applicant has submitted two (2) variation requests 
in accordance with Section 4.6 to vary the following: 
 Section 53(2)(a) of SEPP (Housing) 2021. 
 Section 53(2)(b) of SEPP (Housing) 2021. 

See discussion 
below 

 
Section 4.6 – Exceptions to Development Standards  
 
As discussed, the application seeks two (2) variations to Section 53 of SEPP (Housing) 2021 
which reads as follows: 
 

53   Non-discretionary development standards—the Act, s 4.15 
 
(1)  The object of this section is to identify development standards for particular matters 
relating to development for the purposes of a secondary dwelling that, if complied with, 
prevent the consent authority from requiring more onerous standards for the matters. 
 
Note— 
See the Act, section 4.15(3), which does not prevent development consent being 
granted if a non-discretionary development standard is not complied with. 
 
(2)  The following are non-discretionary development standards in relation to the 
carrying out of development to which this Part applies— 
 
(a)  for a detached secondary dwelling—a minimum site area of 450m2, 
(b)  the number of parking spaces provided on the site is the same as the number of 
parking spaces provided on the site immediately before the development is carried out. 
 

Section 53(2)(a) Non-Discretionary Development Standard of SEPP (Housing) 2021 - ‘Site 
area’ development standard  
 
The applicant seeks a variation to the above mentioned development standard under section 
4.6 of the IWLEP 2022 by 28.7sqm or 6.37%. Section 4.6 allows Council to vary development 
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standards in certain circumstances and provides an appropriate degree of flexibility to achieve 
better design outcomes.  
 
A written request has been submitted to Council in accordance with Section 4.6(3) of the 
IWLEP 2022 justifying the proposed contravention of the development standard. In order to 
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 
instance, the proposed exception to the development standard has been assessed against 
the objectives and provisions of Section 4.6 of the IWLEP 2022 below. 
 
Whether compliance with the development standard is unreasonable or unnecessary  
  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the minimum site area standard 
are achieved notwithstanding the numeric non-compliance.   
 
The objective of Section 53 is “…to identify development standards for particular matters 
relating to development for the purposes of a secondary dwelling that, if complied with, prevent 
the consent authority from requiring more onerous standards for the matters”.  

 
The written request states:  
 

“The objective of the standard is to encourage secondary dwellings AND prevent more 
onerous controls from being applied by a consent authority. In this regard the proposal 
does not run counter to this objective, however the objective relates more to policy-
making rather than building design. 
 
Notwithstanding, the control being attended to in this justification relates to minimum 
lot sizes which is about the regulation of density. Whilst dealing with a different 
development standard, there is much that can be learned from Baron Corporation Pty 
Limited v Council of the City of Sydney [2019] NSWLEC 61. In Baron, the objective of 
the FSR control was to “regulate the density of development” (among other things). In 
this case, the Housing SEPP objective also aims to control development potential, 
having regard to site constraints – specifically area. The Baron case made several 
findings which show how the tangible achievement of objectives is proven. These 
findings are applicable here, because the objective of the control is non-descript in 
terms of tangible, achievable outcomes. For this reason, the principals of Baron have 
been used to construct this justification.  
 
The Court held (at [49]) that the regulation of density, (or in this case development 
potential) is not and should not be treated as, an end in itself. The regulation of density 
is what the clause does, however this is not the “end” that the clause intends to 
achieve. Rather, it is a means to achieve other goals. These may even be found in 
other related objectives, or DCP controls. Understanding this process is essential to 
the overall justification, and to determining if the objective of the development standard 
is satisfactorily achieved, despite the non-compliance. 
 
2.1.2 Justification:  
 
The objective of the minimum lot size control in the SEPP creates a unique problem 
because this objective simply ensures that Council cannot apply a more onerous 
development standard.  
 



Inner West Local Planning Panel ITEM 4 

 

143 
 

This objective is not able to be justified by the applicant because the burden of 
evidence is upon Council not to create more onerous controls. In this way, the objective 
of this development standard is already achieved, because no other standards have 
been imposed by Council, in this regard. Given this unique situation, it is appropriate 
to then look at the other matters that may assist in confirming the appropriateness of 
the proposed density, having regard to the lot size. As noted in Baron, in this type of 
situation the DCP should be explored to determine any objectives that clarify the 
desired outcomes for density. Part 4.1 of the Marrickville DCP 2011 applies to low-
density residential development. There are no specific controls for lot size, however 
there are objectives in 4.1.1 that relate to ‘Low Density Residential Development’, and 
they do provide some additional clarity:” 

 
The written request continues on to list and outline consistency with the objectives O2- O7 in 
4.1.1 of the DCP and notes that: 
 

The fact that this development is not visible from the public domain is relevant to 
several of these objectives, and this context must be acknowledged in terms of the 
“perception” of density, irrespective of the lot size.   

 
Furthermore, the written request outlines that the proposal supports objectives O8 to O12 in 
4.1.5 and 4.1.6 of the DCP as “…there is no change to the streetscape, landscaped area and 
the footprint of the proposed new building matches that of the existing building. In fact, the 
amount of hard stand area on site is able to be reduced (as shown on the demolition plan).” 
 
The written request also explains that the character, site coverage, bulk and scale of the 
proposal is consistent with the surrounding context, and that the proposal will not be visible 
from the street and will not result in amenity impacts on adjoining properties.  
 
Planner Comment 
 
The proposal satisfies the minimum requirements as stipulated by the IWLEP 2022 and MDCP 
2011 which relate to the regulation of density. These provisions include Floor Space Ratio, 
Height of Building, secondary dwelling gross floor area, landscaped area and site coverage 
requirements. As discussed in this report, the proposal does not result in adverse impacts on 
the subject site or neighbouring properties. In particular, there are no likely adverse impacts 
related to visual and acoustic privacy, solar access and overshadowing and visual amenity. 
 
It is noted that the proposal does not alter the existing arrangement for site coverage and 
building envelope as the secondary dwelling is located within the same footprint and envelope 
as the existing garage. Considering that the proposal complies with the abovementioned 
requirements, indicates that the existing site area is sufficient to accommodate a compliant 
principal dwelling and secondary dwelling that is of a high amenity for the occupants of the 
subject site and will not adversely affect adjoining property owners. Accordingly, the breach is 
consistent with the objective of Section 53 of SEPP (Housing) 2021.  
 
Whilst the written submission concentrates on the objective of Section 53, an assessment of 
the applicant’s written submission against Section 3 ‘Principles of Policy’ of the Housing SEPP 
has been undertaken as these are taken to be the objectives of the development standard. 
 
The first objective is “enabling the development of diverse housing types, including purpose 
built rental housing,”. The written request states the proposed detached secondary dwelling 
can be appropriately accommodated on the subject site without causing adverse impacts and 
that “Strict compliance would run counter to the purpose of this control which is to increase 
the supply of secondary dwellings in residential zones.” Accordingly, the breach is consistent 
with the objective.  
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The second objective is “encouraging the development of housing that will meet the needs 
of more vulnerable members of the community, including very low to moderate income 
households, seniors and people with a disability” The proposed secondary dwelling is to 
facilitate inter-generational living. The written request notes that the secondary dwelling 
supports the need to meet housing demand in Sydney and states that “The need to provide 
suitable and affordable housing for families is a big issue in Sydney. This proposal allows for 
a modest secondary dwelling that will support families supporting older members of their 
family.” The written request also states that “Maintaining the standard would fail to recognise 
that an appropriate balance is achievable while providing much needed housing, reducing the 
broader burden on prices. Accordingly, the breach is consistent with the objective.  
 
The third objective is “ensuring new housing development provides residents with a 
reasonable level of amenity” The written request states that the proposal achieves the relevant 
planning controls, including those in relation to amenity. The written request states that “Good 
planning is about balancing site amenity with the impacts of the proposal. In this case, there 
are no significant impacts resulting as the building already exists on site. The overall amenity 
of the site is preserved.” Accordingly, the breach is consistent with the objective.  
 
The fourth objective is “promoting the planning and delivery of housing in locations where it 
will make good use of existing and planned infrastructure and services”. The written request 
states that “Strict compliance would restrict the provision of a secondary dwelling in an 
appropriate location, which is the obvious intent of the SEPP provision”. Accordingly, the 
breach is consistent with the objective.  
 
The fifth objective is “minimising adverse climate and environmental impacts of new housing 
development”. The written request states the proposed detached secondary dwelling can be 
appropriately accommodated on the subject site without causing adverse impacts and is an 
orderly and economic use of the site. Accordingly, the breach is consistent with the objective.  
 
The sixth objective is “reinforcing the importance of designing housing in a way that reflects 
and enhances its locality”. The written request outlines that the proposed development 
satisfies all relevant planning controls that relate to density. The written request states “The 
single storey character, street presentation and side elevations are preserved. The secondary 
dwelling is located at the rear of the existing home and this is not readily visible from the street” 
and “The variation is largely imperceptible to any passer-by, and the bulk and scale of the 
building is consistent with the intended and established character of the neighbourhood; 
Accordingly, the breach is consistent with the objective.  
 
The seventh objective is “supporting short-term rental accommodation as a home-sharing 
activity and contributor to local economies, while managing the social and environmental 
impacts from this use”. The proposal does not propose any short-term accommodation.  
 
The eighth objective is “mitigating the loss of existing affordable rental housing”. The 
proposal does not result in the loss of existing affordable rental housing. As the proposal 
achieves the objectives of the standard, compliance is considered 
 
As the proposal achieves the objectives of the “Principles of Policy”, compliance is considered 
unreasonable and unnecessary in this instance. 
  
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
  
Pursuant to Section 4.6(3)(b), the Applicant provides the following environmental planning 
ground to justify contravening the minimum site area development standard that are accepted 
by Council:  
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Environmental Planning Ground 1 - The secondary dwelling is in the same footprint as the 
existing garage. 
 
The written request states: 
 

The building proposed as the secondary dwelling replaces an existing outbuilding, 
meaning there is no loss of landscaped area on the site. 

 
The written request also states: 
 

The site is a part of an older suburb where many buildings adopt a very high 
percentage of site coverage. The proposed dwelling replaces an existing outbuilding 
meaning there is no major new impact arising from the secondary dwelling. 

 
This environmental planning ground is accepted because the proposed secondary dwelling 
matches the footprint and building envelope of the existing garage located on the site. As such 
the secondary dwelling will optimise the existing land by utilising underutilised space (the 
currently inaccessible garage due to the driveway width) and simultaneously preserves the 
character and scale of the existing dwelling, whilst introducing additional housing within the 
Local Government Area. 
 

Environmental Planning Ground 2 – The proposal does not result in an overdevelopment 
of the site. 
 
The written request states: 
 
 The variation results in an FSR below the 0.6:1 allowed on the site. 

 
This site generally complies with the site coverage control in the DCP. This shows that 
it is not an overdevelopment of the site. 

 
The written request also states: 
 

A development that was forced to be compliant with the standard fails to recognise 
that: 
 

 The location is within a zone with a site coverage that is less than most nearby 
dwellings; 

 
Although not fully made out, this environmental planning ground is accepted because despite 
the non-compliance with the minimum lot size, the proposal is generally consistent with other 
provisions that seek to regulate density. Furthermore, the secondary dwelling is in the same 
footprint and matching envelope as the existing garage, meaning there is no change to the 
existing arrangement of the built form on the subject site. As such, the proposal does not result 
in the overdevelopment of the site in terms of built form and only provides one additional 
bedroom in terms of occupancy levels on the site. 
  
Environmental Planning Ground 3 - The proposed secondary dwelling will not be visible 
from the public domain. 
 
The written request states: 
 

The variation is largely imperceptible to any passer-by, and the bulk and scale of the 
building is consistent with the intended and established character of the 
neighbourhood; 
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This environmental planning ground is accepted because the proposal is compatible with the 
character and anticipated density of the area, will maintain good neighbouring amenity and is 
largely compliant with the applicable planning controls. 
  
For the reasons outlined above, it is recommended that the section 4.6 exception be granted. 
 
Section 53 (2)(b) Non-Discretionary Development Standard of SEPP (Housing) 2021- Parking 
 
The applicant seeks a variation to the above mentioned non-discretionary development 
standard under Section 4.6 of the IWLEP 2022 by removing one (1) existing off-street parking 
space. The proposal results in no parking spaces on site.  
 
Section 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
  
A written request has been submitted to Council in accordance with Section 4.6(3) of the 
IWLEP 2022 justifying the proposed contravention of the development standard. In order to 
demonstrate whether strict compliance is unreasonable and unnecessary in this instance, the 
proposed exception to the development standard has been assessed against the objectives 
and provisions of Section 4.6 of the IWLEP 2022 below.   
 

Whether compliance with the development standard is unreasonable or unnecessary  
 

In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the parking standard are achieved 
notwithstanding the numeric non-compliance.   
 
The objective of Section 53 is “…to identify development standards for particular matters 
relating to development for the purposes of a secondary dwelling that, if complied with, prevent 
the consent authority from requiring more onerous standards for the matters”.  
 
The written request states:  
 

The objective of the standard is to encourage secondary dwellings AND prevent more 
onerous controls from being applied by a consent authority. In this regard the proposal 
does not run counter to this objective, however the objective relates more to policy-
making rather than building design.  
 
The objective of the parking control in the SEPP creates a unique problem because 
this objective simply ensures that Council cannot apply a more onerous development 
standard. This objective is not able to be justified by the applicant because the burden 
of evidence is upon Council not to create more onerous controls.  
 
In this way, the objective of this development standard is already achieved, because 
no other standards have been imposed by Council.  
 
This justification is primarily based on the fact that no compliant parking exists on the 
site, despite some evidence of a garage at the rear of the property. In the event it is 
deemed that the narrow driveway can be used to access rear parking then the same 
driveway can be used to provide a car space at the front of the site. While this is not a 
compliant parking space, neither is the driveway, further demonstrating that there is no 
physical loss in compliant parking. This is a technical non-compliance only, and is 
consistent with the intent of the parking control in the SEPP. 
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As the proposal achieves the objective of the non-discretionary standard, compliance is 
considered unreasonable and unnecessary in this instance. 
 
As similarly noted in the previous discussion of the variation to the lot size development 
standard, whilst the written submission concentrates on the objective of Section 53, an 
assessment of the applicant’s written submission against Section 3 ‘Principles of Policy’ of the 
Housing SEPP has been undertaken as these are taken to be the objectives of the 
development standard. 
 
The first objective is “enabling the development of diverse housing types, including purpose 
built rental housing,”. The written request states the proposed detached secondary dwelling 
can be appropriately accommodated on the subject site without causing adverse impacts and 
that “Strict compliance would run counter to the purpose of this control which is to increase 
the supply of secondary dwellings in residential zones.”. Accordingly, the breach is consistent 
with the objective.  
 
The second objective is “encouraging the development of housing that will meet the needs 
of more vulnerable members of the community, including very low to moderate income 
households, seniors and people with a disability” The proposed secondary dwelling is to 
facilitate inter-generational living. The written request notes that the secondary dwelling 
supports the need to meet housing demand in Sydney and states that “The need to provide 
suitable and affordable housing for families is a big issue in Sydney. This proposal allows for 
a modest secondary dwelling that will support families supporting older members of their 
family.” Accordingly, the breach is consistent with the objective.  
 
The third objective is “ensuring new housing development provides residents with a 
reasonable level of amenity” The written request states that the proposal achieves the relevant 
planning controls, including those that relate to amenity. The written request states that “Good 
planning is about balancing site amenity with the impacts of the proposal. In this case, there 
are no significant impacts resulting as the building already exists on site. The overall amenity 
of the site is preserved.” Accordingly, the breach is consistent with the objective.  
 
The fourth objective is “promoting the planning and delivery of housing in locations where it 
will make good use of existing and planned infrastructure and services”. The written request 
states that “Strict compliance would restrict the provision of a secondary dwelling in an 
appropriate location, which is the obvious intent of the SEPP provision”. Accordingly, the 
breach is consistent with the objective.  
 
The fifth objective is “minimising adverse climate and environmental impacts of new housing 
development”. The written request states the proposed detached secondary dwelling can be 
appropriately accommodated on the subject site without causing adverse impacts and is an 
orderly and economic use of the site. Accordingly, the breach is consistent with the objective.  
 
The sixth objective is “reinforcing the importance of designing housing in a way that reflects 
and enhances its locality”. The written request outlines that the proposed development 
satisfies relevant planning controls. The written request states “Within a lower density context, 
this report and the accompanying report relating to minimum lot size has demonstrated that 
the proposal is consistent with the character of the locality and offers a high degree of 
amenity.” Accordingly, the breach is consistent with the objective.  
 
The seventh objective is “supporting short-term rental accommodation as a home-sharing 
activity and contributor to local economies, while managing the social and environmental 
impacts from this use”. The proposal does not propose any short-term accommodation.  
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The eighth objective is “mitigating the loss of existing affordable rental housing”. The 
proposal does not result in the loss of existing affordable rental housing. As the proposal 
achieves the objectives of the standard, compliance is considered 
 
As the proposal achieves the objectives of the “Principles of Policy”, compliance is considered 
unreasonable and unnecessary in this instance. 
 

Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
  
Pursuant to Section 4.6(3)(b), the Applicant provides the following environmental planning 
ground to justify contravening the car parking development standard, that is accepted by 
Council:  
 

Environmental Planning Ground 1 – No compliant parking is available on the site. 
 
In the introduction at item 1.1 and 1.2, the written request states: 
 

Note: no compliant access to the site currently exists, and this justification is only 
because Council requested it. 
 
The proposal seeks to demolish an existing outbuilding on site and erect a secondary 
dwelling. The outbuilding at the rear of the site appears to be a garage, however there 
is not sufficient or compliant clearance for a driveway on the site, as the setback is only 
about 2m. The size of the existing outbuilding/garage is only sufficient for a single car, 
as it does not meet the size of a double garage. Further, there are no records of an 
approved garage, however the Council requested that a Clause 4.6 submission be 
provided given its presence on the site.  
 
This justification offers that no compliant parking exists on the site. In the event it is 
deemed that the narrow driveway can be used for parking then the same driveway can 
be used to provide a car space, demonstrating that there is no effective loss in parking. 
This is a technical non-compliance only, and is consistent with the intent of the control. 

 
The written request states in 3.3: 
 

No compliant parking is available on the site due to a very narrow driveway, meaning 
there is no effective change to the parking context on the site. 

 
The written request also states in 3.3: 
 

A development that was forced to be compliant with the standard fails to recognise 
that:  
 

 There is no change to the south-eastern setback where the apparent driveway is 
located;  

 The access to the rear was not used due to modern cars not being able to safely 
avoid the house;  

 
This environmental planning ground is accepted because the written submission clearly 
demonstrates that the existing garage cannot be readily accessed by the narrow driveway and 
as such it is considered that no compliant parking exists on the site. Whilst the position that 
no compliant parking exists on site, given there is a vehicular crossing now and narrow 
driveway to a non-compliant parking space that may have been historically used, in the 
exercise of caution the loss of parking has been assessed as part of this application and as 
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such removal of the redundant vehicular crossing is required to facilitate increased on-street 
parking area.  
 
Ground 1 is considered sufficient to justify contravening the development standard.  
 
For the reasons outlined above, it is recommended that the section 4.6 exception be granted. 
 
 

Part 5 – Miscellaneous provisions 
 

Section Proposed Complies 

Section 5.4 
Controls relating to 
miscellaneous 
permissible uses  

 Section 5.4(9) states that secondary dwellings are 
limited to a maximum gross floor area of 60sqm, or 
35% of the gross floor area of the principal dwelling, 
whichever is greater (35% being 60.69sqm). The 
proposed secondary dwelling is 29.2sqm in area 
and is therefore acceptable with regard to this 
Section. 

Yes 

 
Part 6 – Additional local provisions 
 

Section Proposed Complies 

Section 6.2  
Earthworks  

 The proposed earthworks are unlikely to have a 
detrimental impact on environmental functions and 
processes, existing drainage patterns, or soil 
stability. 

Yes 

Section 6.3  
Stormwater 
Management  

 The development maximises the use of permeable 
surfaces, includes on site retention as an 
alternative supply and subject to standard 
conditions would not result in any significant runoff 
to adjoining properties or the environment.  

Yes, subject 
to conditions 

Section 6.4 
Terrestrial biodiversity 

 The subject site is identified as located within the 
‘Biodiversity’ area on the Natural Resource – 
Biodiversity Map. The proposal does not involve 
any work that will disturb or reduce existing 
pervious surface area of the site by more than 25%, 
as such a test of significance is not required. 
Conditions have been included to ensure that the 
development protects and provides natural habitat 
for local wildlife.   

Yes, subject 
to conditions 

 

B.   Development Control Plans 
 
Summary  
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011 (MDCP 2011). 
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MDCP 2011  Complies 

Part 2.1 – Urban Design Yes - see discussion 

Part 2.6 – Acoustic and Visual Privacy Yes – see discussion  

Part 2.7 – Solar Access and Overshadowing  Yes – see discussion 
Part 2.9 – Community Safety Yes – see discussion 

Part 2.10 – Parking Yes – see discussion  

Part 2.11 – Fencing  Yes – see discussion 

Part 2.18 – Landscaping and Open Space Yes – see discussion 
Part 2.20 – Tree Management  Yes – see discussion  

Part 2.21 – Site Facilities and Waste Management Yes – see discussion 

Part 2.25 – Stormwater Management Yes – see discussion 
Part 4.1 – Low Density Residential Development  Yes – see discussion 

Part 9 – Strategic Context Yes – see discussion 

 
The following provides discussion of the relevant issues: 
 
Marrickville Development Control Plan 2011 
 
The application was assessed against the following relevant parts of the Marrickville 
Development Control Plan 2011 (MDCP 2011). 
 
Part 2 – Generic Provisions 
 
Control Assessment Complies 

Part 2.1 Urban 
Design 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 The proposal does not impact the definition between the 

public and private domain and is appropriate for the character 
of the locality given its form, massing, siting and detailing; 
and 

 The proposal preserves the existing character of the 
streetscape, as the proposed addition will not be visible from 
the public domain and protects the street elevation of the 
existing dwelling.  

Yes 

Part 2.6 
Acoustic and 
Visual Privacy 

The proposal will have a satisfactory impact on visual and 
acoustic levels of the surrounds as follows:  
 The principal living area and area of Private Open Space 

(POS) is designed and located to offer reasonable amenity 
to occupants;  

 The windows and glazing proposed predominantly face into 
the site or are adequately offset from adjoining windows or 
incorporate suitable privacy measures, thereby protecting 
existing privacy levels for surrounding occupiers. In 
particular, the following is noted: 
o The proposed bedroom window to the secondary 

dwelling faces into the subject site. It is located opposite 
the laundry door of the principal dwelling and as such, is 
offset from the kitchen window and glazed living room 
doors as well as the deck to the rear of the principal 
dwelling. The location of the proposed bedroom window 
combined with the proposed 1.6m sill height, will allow 
for mutual privacy to be maintained for the principal 
dwelling and the secondary dwelling; 

o The glazed doors to the southeast of the proposed living 
space of the secondary dwelling face the common side 
boundary with 19 Fairmount Street. The combination of 

Yes, subject to 
conditions 
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the 6.4m offset from the common side boundary, the 
relative ground levels of the subject site and the adjacent 
property at 19 Fairmount Street and screening provided 
by the existing boundary fence mean that there are no 
likely adverse overlooking impacts created by the 
proposal; 

o Within the subject site, there are potential mutual privacy 
impacts between the living room glazing and areas of 
POS of the principal dwelling and the POS of the 
secondary dwelling. It is noted that while the plans 
indicate that a fence is likely proposed between the two 
designated areas of POS, there are no annotations or 
details provided, including height of any proposed fence. 
There is no requirement for the POS of the principle and 
secondary dwellings to be separated by fencing. While 
there are obvious privacy benefits in providing a fence or 
screen between the two areas of POS, there are also 
associated disadvantages. These include breaking up 
the limited open space in the southern corner of the site 
with new fencing both parallel and perpendicular to the 
existing southeast boundary fence. Furthermore, there 
would be new shadows cast by the new fencing on the 
POS of the secondary dwelling. As the secondary 
dwelling is proposed to be used by a family member, 
consideration may be given to not providing screening/ 
fencing between the two areas of POS. It is noted that if 
required, a future fence/screen and/or landscaping could 
be readily incorporated, and such works undertaken 
using the State Environmental Planning Policy (Exempt 
and Complying Development Codes) 2008.  As such, a 
condition has been included in the recommendation to 
allow for flexibility in the provision of a separating fence 
in the rear yard. Furthermore, to minimise any adverse 
impacts, including overshadowing and fragmentation of 
the rear yard, the recommended condition stipulates that 
any internal fence or screen must be no higher than 
1.6m. 

 The proposal proposes a low impact residential use 
associated with a modestly sized secondary dwelling and as 
such is unlikely to result in adverse acoustic impacts. 

Part 2.7 Solar 
Access and 
Overshadowing 

The proposal will have a satisfactory impact in terms of solar 
access and overshadowing on the surrounds as follows: 
 
Overshadowing 

 The proposed secondary dwelling will not cast additional 
shadows on the subject site or adjoining sites as the structure 
matches the existing footprint, height and envelope of the 
existing garage structure. As such, there is no additional 
overshadowing cast by the proposed secondary dwelling to 
any windows or POS on adjoining sites or the subject site.  

 Given the above, the development will not result in adverse 
amenity impacts as a result of overshadowing. 

 
Solar Access 

 C8 of this Part of the MDCP 2011 states that “Where site 
orientation permits, new buildings and additions must be 
sited and designed to maximise direct solar access to north 
facing living areas and outdoor recreation areas…”’. C8 goes 

Acceptable on 
merit and 
subject to 
conditions 
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on further to specify minimum requirements for solar access 
to habitable rooms and POS. The following is noted with 
regard to C8 of this part:  
o As indicated, the proposal retains the existing footprint 

and envelope of the existing garage. The orientation of 
the site, which has its front boundary northeast facing, 
means that the existing structure does not have an 
optimal siting in terms of maximising direct solar access. 

o There are constraints to introducing glazing to the more 
favourably orientated northwest and northeast walls of 
the secondary dwelling. The northwest wall is located 
464mm from the common boundary with 15 Fairmount 
Street and locating a window within this wall has 
implications from a National Construction Code 
perspective. With regard to the northeast wall, there are 
potential privacy impacts in locating a new window or 
windows to the proposed living area given it/they would 
be opposite existing glazing to the kitchen and living 
room of the principal dwelling and directly adjacent to the 
existing patio. It is also considered a reasonable design 
solution to orientate the living area of the secondary 
dwelling, so it has a direct connection to the POS and 
entry path on the southeast (rather than locating the 
living space to the northwest to utilise the window 
currently associated with the bedroom for instance). 
Given the existing site constraints and building location, 
the proposal is acceptable on merit with regard to solar 
access to the habitable rooms. 

o With regard to the proposed POS provided for the 
secondary dwelling, it is noted that any fencing between 
the two areas of private open space within the subject 
site will self-shadow and primarily fall on the POS of the 
secondary dwelling. There is a conflict in balancing the 
desired privacy created by any internal fencing with the 
overshadowing impacts on the POS caused by such 
fencing. As previously discussed, a condition has been 
included in the recommendation to allow flexibility in the 
provision of internal fencing. Furthermore, the 
recommended condition requires that the fence has a 
maximum height of 1.6m to minimise overshadowing 
impacts. 

Part 2.9 
Community 
Safety 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 No changes are proposed to the principal dwelling, which 

provides passive surveillance over the street; and   
 The entrance to the proposed secondary dwelling is via an 

adequately visible path from the street frontage along the 
side setback of the principal dwelling.  

yes 

Part 2.10 
Parking 

 As previously discussed, the proposal does not comply with 
the Section 53 (2)(b) Non-Discretionary Development 
Standard of SEPP (Housing) 2021 as it alters the existing 
parking arrangement on the site. The 4.6 Request to vary the 
standard has been supported and the loss of one car space 
is considered acceptable in terms of Sepp (Housing) 2021. 

 Notwithstanding, under this part of the DCP, In the area 
designated as Parking Area 3, one parking space “per 
principal dwelling and secondary dwelling combined” is 
required.   

Acceptable on 
merit and, 
subject to 
conditions 
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 No car parking spaces are proposed in the subject proposal. 
The documentation submitted with the proposal outlines that 
there is currently no compliant parking or vehicular access on 
the subject site. An extract from the 4.6 variation request for 
parking is reproduced below: 
 
“The proposal seeks to demolish an existing outbuilding on 
site and erect a secondary dwelling. The outbuilding at the 
rear of the site appears to be a garage, however there is not 
sufficient or compliant clearance for a driveway on the site, 
as the setback is only about 2m. The size of the existing 
outbuilding/ garage is only sufficient for a single car, as it 
does not meet the size of a double garage. Further, there are 
no records of an approved garage, however the Council 
requested that a Clause 4.6 submission be provided given its 
presence on the site. This justification offers that no 
compliant parking exists on the site” 

 

 Under 2.10.4, a reason for justification for providing 
carparking at a rate lower than that specified in this section 
of the DCP includes “2. Existing site and building constraints 
make provision of carparking impractical.” The following is 
noted with regard to the existing site circumstances: 
 
o The driveway is 2.1m in width which is substantially less 

than a typical driveway width of 3m making access to the 
existing rear garage challenging in a modern car; 

o The minimum dimensions for an off-street parking space 
under C5 of this part is 5.4 metres by 2.4 metres. 
Furthermore, under the Australian Standard 
AS290.1:2004, if a space is adjacent to a wall fence or 
column an additional 0.3m must be added to the width to 
allow for door opening, meaning that a width of 2.7m 
minimum would be required for a handstand with a fence 
on one side and no obstruction/wall on the other. 3m 
would be the required minimum dimension for a car 
space located between a fence and the side wall of a 
dwelling; 

o The existing driveway width is 2.1m which means that 
there is not sufficient width for a car to be technically 
parked in the driveway; 

o It is also noted that the distance between the front 
boundary and the front porch is 2.6m which is half the 
minimum length required under this part for a hardstand 
area of 5.4m. As such, a hardstand area cannot be 
located within the front setback; 

 As such, it is considered that there is merit in the argument 
that that no compliant parking exists on the site. Furthermore, 
the provision of parking on the site is impractical given the 
existing site and building footprint constraints; 

 Given the above, the existing vehicular crossover on 
Fairmount Street will be redundant as a result of the proposal. 
In particular, the front setback area and driveway are not of 
sufficient dimensions to be used for parking. In addition, even 
if a car were able to access the rear yard via the existing 
driveway, there is no scope to park in the rear yard due to the 
proposed and restricted private open space dedicated to the 
principal and secondary dwelling. Furthermore, given the 
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strong arguments that the driveway is too narrow to drive 
down, if a car were to be somehow parked in the driveway, 
there would be no reasonable chance of the occupant of the 
secondary dwelling being able to manoeuvre around the car 
use the side setback to access the secondary dwelling; 

 It is noted that the vehicular crossover, limits the space that 
can be used for on street parking while providing no benefit 
in providing access to off street parking. As such, a condition 
has been included in the recommendation for the existing 
vehicular crossover to be removed which is in the public 
interest.  

Part 2.11 
Fences 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 No changes are proposed to the existing front fence. 

 No changes are proposed to the rear and side boundary 
fencing.  

 As previously discussed, a condition has been included 
in the recommendation for any internal fencing to be a 
maximum of 1.6m in height to minimise visual impacts 
and overshadowing amenity impacts. 

Yes, subject to 
conditions 

Part 2.18 
Landscaping 
and Open 
Spaces  
 
Private Open 
Space (POS) 
Min: 45sqm/ 
20% of site 
area 

 
Pervious 
Landscaping  
Min: 50% of 
POS 
 
Private Open 
Space (POS) 
Principal 
Dwelling Min: 
20% of site 
area 
(84.26sqm)  
 
Secondary 
Dwelling Min: 
4m x 4m  
 
Pervious 
Landscaping 
Principal 
Dwelling Min: 
50% of POS  
 
Secondary 
Dwelling Min: 
4m wide 

The proposed development satisfies the relevant provisions of 
this Part as follows:  
 No change to proposed to the front setback of principal 

dwelling; 
 The front setback of the secondary dwelling consists of 

landscaping, except pathways;  
 In accordance with C14 of this part, a private open space 

(POS) of 4m x 4m is provided for the secondary dwelling.  
 In accordance with C12(i) of this part, 20% (84.26sqm) of the 

total site area is required to be private POS for the dwelling 
house. It is noted that the site currently provides compliance 
with the area of POS, however deducting the POS dedicated 
to the proposed secondary dwelling reduces the POS of the 
principal dwelling. Figure 5, below shows the calculated POS 
for the principal dwelling (green) and secondary dwelling 
(pink):   
 

 
Figure 5: Extract from drawing 2560-03 showing the proposed POS. 

 
o The following is noted with regard to non-compliance with 

C12(i): 
o As shown in Figure 5, the proposed POS (52.44sqm) 

associated with the principal dwelling is substantially less 

Yes, subject to 
conditions 
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than the area of POS required by C12 (84.26sqm 
required);  

o The configuration of the rear yard and the associated 
allocation of POS dedicated to the secondary dwelling 
means that the area of POS proposed to the secondary 
dwelling (26.07sqm), exceeds the minimum C14 
requirement (16sqm) by 10sqm; 

o Furthermore, the inclusion of the indicated internal 
fencing means that the rear portion of the pathway to the 
secondary dwelling (to the southeast side of the dividing 
fence, between the principal dwelling POS and the side 
boundary) cannot be included in the calculation for POS 
due to it having a dimension less than 3m; 

o Notwithstanding, if the calculated area of total POS on 
the site area was combined (areas of pink and green in 
Figure 5), the total of POS on the site is 78.51sqm area 
which would result in an overall shortfall of 5.75sqm from 
the required 84.26sm for a dwelling house only; 

o The proposed internal fencing enhances the privacy of 
each POS in the subject site but contributes to the 
technical non-compliance in terms of the practical 
allocation of POS and resulting quantity of POS. It is 
considered that there may be merit in not providing any 
fencing so that the areas of POS can be shared. The 
previous recommended condition to allow for flexibility in 
terms of the provision of any future internal fencing will 
allow for the most practical arrangement and optimise 
amenity for the site based on the future occupant/s of the 
secondary dwelling; 

o Given the above, it is considered that the technical non-
compliance in area of POS is acceptable in this instance. 

 In accordance with C12(ii), 50% of the proposed POS is 
pervious, as follows: 
o 21.7sqm of landscaped area is proposed to the 

secondary dwelling (13sqm required based on proposed 
POS of 26.07sqm); 

o 34.3sqm of landscaped area is proposed to the principal 
dwelling (26.22sqm required based on proposed POS of 
52.44sqm); 

o While not a relevant provision under this part (due to the 
proposed secondary dwelling), it is noted that a total 
pervious area to the rear yard of 66sqm is proposed 
which would achieve the required minimum for a dwelling 
house under this part (39.26sqm required based on a 
total of 78.51 sqm of combined POS); 

o Notwithstanding compliance for each POS (and total 
POS), there is an improvement in quantity of landscaped 
area as a result of the proposal due to the removal of the 
existing driveway and paved area in the rear yard; 

o As indicated in the previous discussion in 4. Background, 
the RFI advised that the replacement of existing concrete 
in the rear yard with deep soil landscape area, would 
allow for one tree to be planted. It was noted that tree 
planting would satisfy the objectives and controls of the 
Inner West Council Tree Management DCP (see 
discussion below in Part 2.20 Tree Management) and 
would also assist in reducing the impact of the 
inconsistencies with the DCP provisions relating to 
landscaping. As such, a condition has been included in 
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the recommendation for a tree to be planted in the rear 
yard; 

o Furthermore, it is noted that despite the above breaches, 
the proposal does not generally alter the configuration of 
the rear yard as no change is proposed to the existing 
dwelling and the new secondary dwelling matches the 
existing building footprint; 

o Given the above, and subject to the implementation of 
the recommended condition for tree planting, the non-
compliance with C12(ii) is considered acceptable; 

 In accordance with C13(ii) The secondary dwelling’s rear 
setback maintains the setback of the existing garage 
structure being replaced and is consistent with the rear 
setback of other structures within the rear yard of surrounding 
sites; 

 In accordance with C13(iii) of this part, a landscaped area of 
approximately 4m wide is provided for the majority of the area 
between the principal and secondary dwelling (4m required), 
however, this dimension is reduced at the eastern corner due 
to the location of the patio to the principal dwelling. Hence the 
proposal results in a marginal non-compliance with control 
C13(iii) which is acceptable given this is an existing 
arrangement of buildings on the site. 

 Despite the proposed non-compliances, the development is 
considered acceptable in this instance as it is consistent with 
the relevant objectives of this part as follows:  
o O1 – The proposed landscaping, removal of existing 

paving in the rear yard and planting of an additional tree 
(as recommended to be conditioned), improves the 
character of the subject site. Further, the proposed 
landscaping is consistent with the character of the area 

o O3 – Both dwellings (the principal and secondary) are 
provided with adequate areas for outdoor recreation.  

o O4 – The extent of hard paved areas is adequate to 
provide for rainwater infiltration.  

o O5 – The proposed landscaping works are considered to 
improve the appearance and amenity of the site, and the 
development complies with BASIX.  

o O7 – Both areas of POS act as an extension of the living 
areas of the dwellings and the areas of POS receive 
acceptable sunlight. 

Part 2.20 Tree 
Management 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 No prescribed trees were found on the property. Given the 

site area is 421.3sqm, one (1) tree planting is recommended 
to be conditioned in accordance with C12 of this part; 

 There are street trees located to the front of the site which 
may be impacted by the works. As such, conditions have 
been included in the recommendation to ensure that the 
street trees are protected; 

 It is noted that the proposed secondary dwelling is within the 
footprint of the existing garage and the existing concrete slab 
is being retained. As such, the proposed will not affect any 
trees within the neighbour’s property. To ensure that the 
existing slab is retained as proposed, a condition has been 
included in the recommendation that the slab cannot be 
removed, without prior approval from Council.  

Yes, subject to 
conditions 
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Part 2.21 Site 
Facilities and 
Waste 
Management  

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 The application was accompanied by a waste management 

plan in accordance with the Part; and 
 Standard conditions are recommended to ensure the 

appropriate management of waste during the construction of 
the proposal. 

Yes, subject to 
conditions 

Part 2.25 
Stormwater 
Management  

Standard conditions are recommended to ensure the appropriate 
management of stormwater.  

Yes, subject to 
conditions 

 
Part 4 – Low Density Residential Development 
 
Control Assessment Complies 

Part 4.1.4 Good 
Urban Design 
Practice 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 The height, bulk and scale of the development complement 

existing developments in the street and the architectural 
style of the proposal is in keeping with the character of the 
area. 

Yes 

Part 4.1.5 
Streetscape and 
Design 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 The development complements the uniformity and visual 

cohesiveness of the bulk, scale and height of the existing 
streetscape. The proposed secondary dwelling matches the 
envelope and general design of the existing garage and will 
not be visible from the street. 

Yes 

Part 4.1.6 Built 
form and 
character 
 
Front setback 
 Consistent 

with adjoining 
developments 

 
Side setbacks 
 One storey – 

900mm 
 
Rear setback 
 On merit 
 
Site coverage 
 (400sqm – 

500sqm lots; 
50%) 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 The proposal complies with the Height of building and Floor 

Space Ratio standards in the IWLEP 2022; 
 The existing front, side and rear setbacks of the principal 

dwelling remain unaltered by the proposal; 
 In terms of the proposed setbacks for the secondary 

dwelling, the proposal does not alter the existing setbacks 
to the rear and side boundaries as the secondary dwelling 
is built in the same footprint as the existing garage.  

 In accordance with C11 of this part, as the secondary 
dwelling matches the existing footprint and envelope of the 
existing garage structure, there are not likely to be adverse 
impacts on the streetscape or amenity impacts on 
surrounding properties as a result of the proposal; 

 C13 of this part requires a maximum site coverage of 50% 
for the subject site. The site does not currently comply with 
the site coverage requirement as 52% or 218sqm of site 
coverage is currently provided on the site. The proposal 
does not alter the existing provision of site coverage as the 
secondary dwelling maintains the existing footprint of the 
garage.  

 As such, the overall site coverage of the development is 
considered acceptable, is consistent with the pattern of 
development of the street and will have an acceptable 
impact on adjoining properties. 

Yes 

Part 4.1.7 Car 
Parking 

 As previously discussed in Part 2.10 Parking, based on the 
justification provided by the applicant and analysis of the 
site circumstances, it is considered that the existing site 
does not provide adequate or compliant vehicular access to 

Yes, subject 
to condition 
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Control Assessment Complies 

the garage, and there are not sufficient dimensions within 
the front or side setback for a car space.  

 As previously discussed, the existing driveway crossover is 
redundant and reduces the availability of space for kerbside 
parking. As such, a condition has been included in the 
recommendation for the existing vehicular crossover to be 
removed. 

 
Part 9 – Strategic Context 
 
Control Assessment Complies 

Part 9.10 Dulwich 
Hill North 
(Precinct 10) 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 The proposal maintains the single storey appearance and 

character of the streetscape, as the secondary dwelling 
matches the footprint and envelope of the existing garage 
and will not be visible from the street. 

Yes 

 

C.   The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will not have significant adverse 
environmental, social or economic impacts upon the locality. 
 

D.  The Suitability of the Site for the Development 
 
The proposal is of a nature in keeping with the overall function of the site. The premises are 
in a residential surrounding and amongst similar uses to that proposed. 
 

E.  Submissions 
 
The application was notified in accordance with Council’s Community Engagement Strategy 
2025-2029 between 28 August 2025 to 11 September 2025. 
 
No submissions were received.     
 

F.  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
This has been achieved in this instance.  
 

6. Section 7.11 Contributions 
 
Section 7.11 contributions are payable for the proposal.  
 
Based on the proposal for a one bedroom, secondary dwelling, a contribution of $20,000.00 
would be required under the Inner West Local Infrastructure Contributions Plan 2023. 
 

A condition requiring that contribution to be paid is included in the recommendation.  
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7. Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

 Development Engineer; 
 Urban Forest; and 
 Resource Recovery. 

 

8.  Conclusion  
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 and Marrickville Development Control Plan 
2011.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 

9.  Recommendation  
 

A. In relation to the proposal in Development Application No. DA/2025/0669 to contravene 
the development standards in Section 53(2)(a) of SEPP (Housing) 2021 and Section 
53(2)(b) of SEPP (Housing) 2021. 
Local Environmental Plan 2022 the Inner West Local Planning Panel is satisfied that 
the Applicant has demonstrated that: 

(a) compliance with the development standard is unreasonable or unnecessary in 
the circumstances, and 

(b) there are sufficient environmental planning grounds to justify the contravention 
of the development standard. 

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as the 

consent authority, pursuant to s4.16 of the Environmental Planning and Assessment 
Act 1979, grant consent to Development Application No. DA/2025/0669 for Demolition 
of existing garage and construction of a secondary dwelling. at 17 Fairmount Street 
DULWICH HILL  NSW  2203 subject to the conditions listed in Attachment A below. 
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Attachment A – Recommended conditions of consent  

 



Inner West Local Planning Panel ITEM 4 

 

161 
 

 



Inner West Local Planning Panel ITEM 4 

 

162 
 

 



Inner West Local Planning Panel ITEM 4 

 

163 
 

 



Inner West Local Planning Panel ITEM 4 

 

164 
 



Inner West Local Planning Panel ITEM 4 

 

165 
 



Inner West Local Planning Panel ITEM 4 

 

166 
 

 



Inner West Local Planning Panel ITEM 4 

 

167 
 

 



Inner West Local Planning Panel ITEM 4 

 

168 
 



Inner West Local Planning Panel ITEM 4 

 

169 
 



Inner West Local Planning Panel ITEM 4 

 

170 
 



Inner West Local Planning Panel ITEM 4 

 

171 
 



Inner West Local Planning Panel ITEM 4 

 

172 
 



Inner West Local Planning Panel ITEM 4 

 

173 
 

 
  



Inner West Local Planning Panel ITEM 4 

 

174 
 

Attachment B – Plans of proposed development 
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Attachment C – Section 4.6 Exception to Development Standards 

(Lot size)  
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Attachment D – Section 4.6 Exception to Development Standards 

(Parking) 
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