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DEVELOPMENT ASSESSMENT REPORT 
Application No. DA201600388 
Address 825 - 829 New Canterbury Road, Dulwich hill 
Proposal To demolish the existing improvements and remove 1 tree and 

construct a 5 storey building (South Building) and a 4 storey 
building (North Building) being mixed use buildings containing 
commercial premises on the ground floor with shop top housing 
containing 22 units on the upper floors with a 3 level basement 
parking area and associated landscaping works. 

Date of Lodgement 3 August 2016 
Applicant Valquest 

Charbel Katrib  
Owner Sangho Kang 
Number of Submissions Nil 
Value of works $8,914,182 
Reason for determination at 
Planning Panel 

The extent of the departure from the Height of Building 
development standard exceeds staff delegation 

Main Issues Clause 4.6 variations for Height of Building and Floor Space 
Ratio 

Recommendation Approval subject to conditions 
 

 

Subject Site:  Objectors:                   
Notified Area:   
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1. Executive Summary 
 
This report relates to an application to demolish the existing improvements and remove 1 
tree and construct a 5 storey building (South Building) and a 4 storey building (North 
Building) being mixed use buildings containing commercial premises on the ground floor with 
shop top housing containing 22 units on the upper floors with a 3 level basement parking 
area and associated landscaping works. The application was notified to surrounding 
properties and no submissions were received. 
 
The main issues that have arisen from the application include:  
 

• The development exceeds the maximum building height by approximately 3.3 metres 
or 24% under Clause 4.3 of MLEP 2011;  

• The development proposes a FSR departure by approximately 100.62sqm or 5.9% 
under Clause 4.4 of MLEP 2011; 

• Written submissions under Clause 4.6 of MLEP 2011 in relation to the Height of 
Buildings and FSR departures accompanied the application are considered to be well 
founded and are supported; 

• During the assessment of the application, amended documentation was submitted to 
address comments raised by Council officers and Council’s Architectural Excellence 
Panel (AEP). The amended plans did not require re-notification in accordance with 
Council’s notification policy. 

 
Despite the non-compliances, the proposal generally complies with the aims, objectives and 
design parameters contained in State Environmental Planning Policies (SEPPs), Marrickville 
Local Environmental Plan 2011 (MLEP 2011) and Marrickville Development Control Plan 
2011 (MDCP 2011). 
 
The potential impacts to the surrounding environment have been considered as part of the 
assessment process. Any potential impacts from the amended development are considered 
to be acceptable given the context of the site and the desired future character of the 
precinct. The application is suitable for approval subject to the imposition of appropriate 
conditions. 
 
2. Proposal 
 
Approval is sought to demolish the existing improvements and remove 1 tree and construct a 
5 storey building (South Building) and a 4 storey building (North Building) being mixed use 
buildings containing commercial premises on the ground floor with shop top housing 
containing 22 units on the upper floors with a 3 level basement parking area and associated 
landscaping works. 
 
The building has the following arrangement: 

Basement Level 03 
 

• 2 x car parking spaces; 
• 1 x car wash bay 
• 10 x storage areas; 
• Bicycle lockers; and 
• Lift and fire stairs 
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Basement Level 02 
 

• 10 x car parking spaces (including 4 accessible spaces); 
•  6 x storage spaces; 
• 12 x bicycle lockers; and 
•  2 x Lifts and fire stairs 

 
Basement Level 01 
 

• 11 x car parking spaces (including 1 accessible space, 1 accessible visitor space and 
2 non-accessible visitor spaces); 

• 6 x storage spaces; 
• 2 x Lifts and fire stars. 

 
Basement Mezzanine 
 

• Service plant and pump rooms; and 
• 7 x bike racks 

 
Ground Level 
 
South Building 
 

• Retail shop; 
• Residential and commercial/retail bin rooms and bulky storage unit; 
• Rainwater, OCD, Electrical and service rooms, chutes and service ducts; 
• 2 x lift cores and fire stairs; and 
• 1 x Bathroom. 

 
North Building 
 

• 2 x Office Suites; 
• Residential bin room; and 
• Lift core and fire stairs. 

 
Central space 
 

• Communal Open Space 
 
Level 01 
 
South Building 
 

• 2 x 2 bedroom units;  
• 1 x 1 bedroom unit  
• 1 x Studio; 
• Service ducts and waste chute; and 
• Lift core and fire stairs. 

 
North Building 
 

• 2 x 2 bedroom units (both adaptable units); 
• 1 x 1 bedroom unit;  
• Service ducts and waste chute; and  
• Lift core and fire stairs. 
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Level 02 
 
South Building 
 

• 2 x 2 bedroom units;  
• 1 x 1 bedroom unit; 
• 1 x Studio (south building);  
• Service ducts and waste chute; and 
• Lift core and fire stairs. 

 
North Building 
 

• 2 x 2 bedroom units (including 1 adaptable unit); 
• 1 x 1 bedroom unit;  
• Service ducts and waste chute; and  
• Lift core and fire stairs. 

 
Level 03 
 
South Building 
 

• 2 x 2 bedroom units;  
• 1 x 1 bedroom unit; 
• 1 x Studio; 
• Service ducts and waste chute; and 
• Lift core and fire stairs. 

 
North Building 
 

• 2 x 3 bedroom units (both adaptable units);  
• Service ducts and waste chute; and 
• Lift core and fire stairs. 

 
Level 04 
 
South Building 
 

• 2 x 1 bedroom units;  
• Service ducts and waste chute; and 
• Lift core and fire stairs. 

 
3. Site Description 
 
The site is located on the northern side of New Canterbury Road, Dulwich Hill, between Old 
Canterbury Road and Ross Street.  The site consists of 3 allotments being 825, 827 and 829 
New Canterbury Road and is generally rectangular shaped with a total combined area of 
967.7m2. The lots are legally described as Lots 1 and 2 DP788651 and Lot 2 DP1193504.  
 
The following characteristics relate to the site: 

• The site contains a primary frontage of 18.32 metres to New Canterbury Road; 
• The site contains a depth ranging from 31.375 metres to 31.925 metres; and 
• The site contains a gentle downward slope toward the north from RL 44.45 to RL 

43.05. 
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The site is currently vacant. The wider local area context comprises of varying built forms 
predominantly ranging from 1 and 2 storey contemporary and period commercial buildings to 
multi-storey shop top housing ranging from 4 to 7 storeys and a number of single storey 
dwelling houses on the southern side of New Canterbury Road. The surrounding locality is 
currently transitioning from a lower density commercial centre to a medium density, mixed-
use precinct. On the southern side of New Canterbury Road directly opposite the site is land 
located within Canterbury-Bankstown Council LGA containing commercial, mixed-use and 
special use buildings ranging from 1 to 7 storeys.  
 
4. Background 
 
4(a) Site history  
 
The following application outlines the relevant development history of the site and any 
relevant applications on surrounding properties.  
 
Subject Site 

Application Proposal Decision & Date 
PDA201500072 Pre-DA 

 
To demolish existing improvements and 
construct a 4 storey mixed use 
development with 1 commercial tenancy, 
3 soho units, 19 dwellings and basement 
car parking 

Advice issued 20 August 
2015 

PDA201500127 Pre-DA 
 
To demolish the existing improvements 
and erect a 4 storey mixed use 
development containing 1 retail shop 
and 23 dwellings 

Advice issued 12 February 
2016 

DA201600080 To demolish existing improvements and 
hardscape areas. 

Approval subject to 
conditions 
 
22 April 2016 

 

Surrounding properties 

Application Proposal Decision & Date 
DA201500081 
 
801- 807 New 
Canterbury Road 

To demolish the existing improvements 
and construct a 4 storey development 
consisting of a residential flat building 
(Building A) containing 37 dwellings and 
a mixed use building (Building B) 
containing 3 retail tenancies and 30 
dwellings with 2 levels of basement car 
parking accommodating 108 car parking 
spaces. 

Approved (as a Deferred 
Commencement Consent) by 
the former Sydney East Joint 
Regional Planning Panel on 
28 October 2015. The 
consent became active on 29 
October 2015. 
 
The consent was 
subsequently modified on 23 
May 2016 and 21 December 
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December 2016. The 
modifications include the 
provision of an additional 
storey (a total of 5 storeys) to 
Building A (fronting New 
Canterbury Road) and 
Building B (at the rear of the 
site).  

DA201500632 
 
819 New 
Canterbury Road 

To demolish existing improvements and 
construct a four (4) storey mixed use 
building (Building A) containing one (1) 
commercial tenancy and eight (8) 
dwellings and a residential flat building 
(Building B) containing twelve (12) 
dwellings with 2 levels of basement car 
parking. 

Approved (as a Deferred 
Commencement Consent) by 
Council on 21 October 2016. 
 

DA201200232 
 
40-42 Cobar 
Street 

To demolish the existing improvements 
on the properties 40 and 42 Cobar 
Street, consolidate the existing 
allotments, subdivide the land into two 
allotments, one fronting New Canterbury 
Road and one fronting Cobar Street and 
erect a 3 storey and 4 storey residential 
flat building over basement car parking 
level on the allotment fronting Cobar 
Street, containing 19 dwellings with off 
street car parking for 20 vehicles 

Approved by Council on 10 
October 2012. The consent 
was modified on 30 January 
2015. 

 

DA200700066 
 
793- 799 New 
Canterbury Road 

To demolish the existing improvements 
and erect a part two, part three and part 
four storey mixed commercial residential 
development over two levels of 
basement car park containing three 
ground floor commercial suites/shops 
and 2 x one bedroom, 18 x two bedroom 
and 4 x three bedroom dwellings with 40 
off street car parking spaces and strata 
subdivide the premises into 27 lots 

Approved (as a Deferred 
Commencement Consent) by 
Council on 6 December 
2007. The consent became 
active on 11 February 2008. 
 
The consent was modified on 
23 March 2011 and 11 July 
2013. The modifications 
included the increase in the 
number of dwellings in the 
mixed use development from 
24 dwellings to 32 dwellings 
within the approved building 
envelope. 
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4(b) Application history  
 
The following table outlines the relevant history of the subject application.  

Date Discussion / Letter/ Additional Information  
5 October 2016 Council requested the following additional information and amended 

plans: 
 

• Raised concern with the 5th storey element of the development 
as the proposed extent of the FSR and Height breach under 
MLEP 2011 is unsupportable; 

• Submit a Detailed Site Investigation (DSI) and Remedial Action 
Plan (RAP) if recommended in the DSI; 

• Submit a geotechnical study; 
• The RMS requires a raised, median driveway strip to direct left 

in/left out vehicular movements to and from New Canterbury 
Road; 

• Revise apartment layouts to address Apartment Design Guide 
(ADG) requirements including apartment widths, living area 
orientation and solar access; 

• Address Architectural Excellence Panel (AEP) comments to 
improve the design and amenity to the lobby, communal open 
space, commercial tenancies, modify external materials and 
finishes, fire stairs, bathroom layouts and clearly allocate areas 
of deep soil planting; 

• Address the development’s impact to the neighbouring tree on 
No. 829A New Canterbury Road; 

• Address waste management comments to improve waste 
storage volumes, location and layout for storage and rubbish 
collection; and 

• Address Engineering comments regarding stormwater drainage.  
1 February 2017 The applicant submitted amended plans to address Officer’s and AEP’s 

comments. 
15 February 
2017 

Council requested the applicant to increase the side setback of the fifth 
level to 3 metres to enable the fifth level to appear subordinate to the 
building and not read as an entire prominent  fifth storey from the street 
level. 

7 March 2017 The applicant submitted further amended plans to address Officer’s 
comments. This assessment report is based on the amended plans 
submitted to Council on 7 March 2017. 

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
79C of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
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• State Environmental Planning Policy No 55—Remediation of Land 
• State Environmental Planning Policy No 65—Design Quality of Residential Apartment 

Development 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Infrastructure) 2007 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i)  State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. LDCP 2013 provides controls and 
guidelines for remediation works. SEPP 55 requires that remediation works must be carried 
out in accordance with a Remediation Action Plan (RAP) as approved by the consent 
authority and any guidelines enforced under the Contaminated Land Management Act 1997. 
 
The site has been used in the past for activities including a car yard/workshop which could 
have potentially contaminated the site. It is considered that the site will require remediation 
in accordance with SEPP 55.  
 
A preliminary Site Investigation (PSI) was submitted with the application (completed by Ade 
Consulting Group, dated 17 May 2016). The following conclusions were made: 
 

• The structures present on the site provide possible localised contamination 
surrounding the building footprints; 

• Based on the presence of presumed asbestos debris on the soil surface there is the 
potential for asbestos contamination within fill material at the site; 

• There is potential for lead paint on and around the houses and should be managed 
appropriately. A hazardous materials survey should be undertaken prior to any 
demolition works; 

•  All hazardous materials are to be removed by a suitably qualified contractor prior to 
demolition of the structures; 

• During the site inspection, fuel bowsers were observed at the Taxi Centre, directly 
adjacent to the west of the site, and the 7/11 Service Station, opposite the site on 
New Canterbury Road, indicating the presence of underground petroleum storage 
systems (UPSS); 

• The proximity of UPSS to the site indicates the potential for groundwater 
contamination, especially considering the shallow groundwater; and 

• The site has undergone earthworks including potential cut and fill activities in the 
past. The presence and extent of contamination within the potential fill material 
should be investigated. 

 
A Detailed Site Investigation (DSI), completed by Ade Consulting Group (dated 23 
November 2016) concluded the following: 
 

• The presence of concentrations of Polycyclic aromatic hydrocarbobs (PAHs) within 
the fill material on the site; 

• A high level of vapour intrusion; 
• Asbestos materials and other building rubble observed in the soil; 
• Elevation concentration of zinc in the ground water samples; and (in conclusion) 
• The need for a Remediation Action Plan (RAP). 

 
A Remedial Action Plan (RAP), completed by Ade Consulting Group (dated 30 November 
2016) have been provided to address the management of contaminated groundwater onsite 
and the treatment and disposal of contaminated fill material and soils and contamination 
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issues and undertake a vapour intrusion ground water contamination studies to understand 
the potential migration pathway of Volatile Organic Compounds prior to determination.  
 
The contamination documents have been reviewed by Council’s Senior Environmental 
Officer and found that the site can be made suitable for the proposed use after the 
completion of the RAP. A condition is included in the recommendation that any new 
information comes to light during site works which has the potential to alter previous 
conclusions about site contamination must be immediately notified to the Council and the 
Principal Certifying Authority. If significant unexpected occurrences occur during site works, 
the site works should cease and a suitably qualified environmental consultant shall be 
engaged to assess the site and determine if further remediation is required in accordance 
with the Contaminated Land Management Act 1997. To ensure that these works are 
undertaken, conditions to such effect have been included in the recommendation. 
 
5(a)(ii) State Environmental Planning Policy No 65—Design Quality of 
Residential Apartment Development  
 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
nine design quality principles to guide the design of residential apartment development and 
to assist in assessing such developments. The principles relate to key design issues 
including context and neighbourhood character, built form and scale, density, sustainability, 
landscape, amenity, safety, housing diversity and social interaction and aesthetics.  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the 
development and demonstrates, in terms of the Apartment Design Guide (ADG), how the 
objectives in Parts 3 and 4 of the guide have been achieved. 
 
The development is acceptable having regard to the nine design quality principles. 
 
Apartment Design Guide 
 
The Apartment Design Guide (ADG) contains objectives, design criteria and design 
guidelines for residential apartment development. In accordance with Clause 6A of the 
SEPP certain requirements contained within LDCP2013 do not apply. In this regard the 
objectives, design criteria and design guidelines set out in Parts 3 and 4 of the ADG prevail.  
 
The following provides further discussion of the relevant issues: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
 

• Communal open space has a minimum area equal to 25% of the site. 
• Developments achieve a minimum of 50% direct sunlight to the principal usable part of 

the communal open space for a minimum of 2 hours between 9 am and 3 pm on 21 
June (mid-winter). 

 
The development is required to accommodate 241.93sqm of communal open space over the 
967.7sqm site. Approximately 286sqm of communal open space is proposed, which 
complies with the communal open space area standards prescribed under the ADG.  
 
Approximately 37% of the communal open space will receive more than 2 hours of direct 
solar access between 9:00am and 3:00pm on 21 June, which is a non-compliance. The non-
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compliance with the communal open space standards under the ADG is reasonable for the 
following reasons: 
 

• The majority of the communal open space is located at the centre of the development 
between the north and south buildings. A substantial portion of the communal open 
space is located south of the north building, which constrains solar access to the 
communal open space. However, this is a reasonable outcome in that the north 
building complies with the height development standard under Clause 4.3 MLEP 
2011. The above demonstrates that solar access is difficult to achieve even with a 
reasonable and compliant built form;  

• The development achieves the minimum solar access standards for private open 
space under the ADG (as discussed in more detail later in the report); 

• The geographical constraints of the site, being located within a relatively dense and 
built up mixed-use/commercial area and within a relatively narrow lot limits the 
locational options for the communal open space; and 

• The north and south buildings require building separation of at least 12 metres under 
the ADG (habitable rooms/balconies to habitable rooms/balconies) to enable 
adequate solar access, natural ventilation and privacy for the residents of the site. 
The provision of communal open space at the centre of the site (between the north 
and south building) is therefore a rational location for visual aesthetic outcomes 
(enabling a landscaped courtyard in the within view for the apartments located 
adjacent to the central core of the development), convenience of access for residents 
to utilize the common open space, storm water drainage and rainwater infiltration.   
 

In view of the above, the communal open space is considered acceptable having regard to 
the ADG. 
  
Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 

Site Area Minimum Dimensions Deep Soil Zone  
(% of site area) 

Less then 650m2 -  
 
7% 

650m2 - 1,500m2 3m 
Greater than 1,500m2 6m 
Greater than 1,500m2 with 
significant existing tree 
cover 

6m 

 
The application proposes 37% of deep soil zones within the communal open space of the 
site (adjacent to the site’s northern boundary). The development is acceptable regarding the 
deep soil zone provisions under the ADG.  
 
Visual Privacy/Building Separation 
 
Building separation between neighbouring sites 
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:  
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Building Height Habitable rooms and 

balconies 
Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 
Up to 25 metres (5-8 
storeys) 

9 metres 4.5 metres 

Over 25 metres (9+ storeys) 12 metres 6 metres 
 
The following section assesses the proposed building separation distances for the 
development in relation to existing and approved building structures surrounding the site: 
 
Buildings to the north of the site (existing and proposed) 
 

• There are 2 dwelling houses on 40-42 Cobar Street which are located approximately 
58 metres to the north of the development, which satisfies the ADG requirements; 

• Having regard to recently approved 3 part 4 storey residential flat building on the 
same site above (40-42 Cobar Street) under Determination No. 201200232 (dated 10 
October 2012), the southern building (comprising of 4 storeys) is located 
approximately 12 metres from the north building of the site, which complies with the 
building separation distances stipulated in the ADG. 

 
Buildings to the east and west of the site (existing and proposed) 
 
The north and south buildings are built to the zero lot lines of the eastern and western 
boundaries of the site. This will result in: 
 

•   A zero separation distance to the existing commercial building to the west of the site 
on 829A New Canterbury Road and a 4.4 metre separation distance to the existing 
single storey commercial building to the east of the site on No. 819 New Canterbury 
Road; and 

•  A zero separation distance to the approved shop 4 storey shop top development to 
on No. 819 New Canterbury Road as approved under Determination No. 201500632 
on 21 October 2016.  

 
Accordingly, the development does not comply with the building separation requirements 
between adjoining buildings to the approved shop top housing development on No. 819 New 
Canterbury Road. However, the non-compliance is reasonable for the following reasons: 
 

• New Canterbury Road is a commercial/mixed use precinct with a predominantly nil 
side setback character. The development is consistent with the predominant setback 
pattern of the streetscape; 

• In view of the above, the provision of any side setbacks would be detrimental to the 
urban design outcome of the streetscape; 

• The nil side setbacks will result in no adverse impacts to neighbouring development 
having regard to solar access, visual privacy and natural air ventilation, particularly 
as there are no windows on the side elevations of the approved shop top housing 
development on No. 819 New Canterbury Road; and 

• The provision of any significant side setbacks for the lot would constrain any form of 
residential development on the site given the minimum ADG requirements for internal 
amenity and layouts.  
 

In view of the above, the application is acceptable having regard to building separation 
between buildings on neighbouring sites under the ADG. 
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Building separation between buildings within the same site 
 
The ADG prescribes the following minimum required separation distances from buildings 
within the same site: 
 

Up to four storeys/12 metres 
 

Room Types Minimum Separation 
Habitable Rooms/Balconies to Habitable Rooms/Balconies 12 metres 
Habitable Rooms to Non-Habitable Rooms 9 metres 
Non-Habitable Rooms to Non-Habitable Rooms 6 metres 

 
Five to eight storeys/up to 25 metres 
 

Room Types Minimum Separation 
Habitable Rooms/Balconies to Habitable Rooms/Balconies 18 metres 
Habitable Rooms to Non-Habitable Rooms 12 metres 
Non-Habitable Rooms to Non-Habitable Rooms 9 metres 

 
The south building comprises of 5 storeys and the north building comprises of 4 storeys. The 
development complies with the building separation requirements in that the minimum 
separation distance between habitable rooms/balconies to habitable rooms/balconies 
between the first 4 storeys of the development are 12 metres. There is no apartment level 
directly opposite the fifth storey of the south building.  
 
In view of the above, the application is acceptable having regard to building separation 
between buildings on within the same site under the ADG. 
 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 

• Living rooms and private open spaces of at least 70% of apartments in a building 
receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-
winter. 

• A maximum of 15% of apartments in a building receive no direct sunlight between 
9.00am and 3.00pm at mid-winter. 

 
The living rooms and private open spaces of 16 out of 22 apartments (72%) in the 
development will receive a minimum of 2 hours of direct solar access between 9:00am and 
3:00pm on 21 June which complies with the ADG standard.  
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 

• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 
building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
At least 14 out of 22 apartments (64%) are naturally cross ventilated which complies with the 
ADG requirement.  
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Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 

Minimum Ceiling Height  
Habitable Rooms 2.7 metres 
Non-Habitable 2.4 metres 
For 2 storey apartments 2.7 metres for main living area floor 

2.4 metres for second floor, where its 
area does not exceed 50% of the 
apartment area 

Attic Spaces 1.8 metres edge of room with a 30 
degree minimum ceiling slope 

If located in mixed used area  3.3 for ground and first floor to promote 
future flexibility of use 

 
The minimum floor-to-ceiling heights of the development range from 2.7 metres to 3.6 
metres and therefore comply with the ADG requirements for ceiling heights. 
 
Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 35m2 

1 Bedroom apartments 50m2 

2 Bedroom apartments 70m2 

3 Bedroom apartments 90m2 

 
Note: The minimum internal areas include only one bathroom. Additional bathrooms 
increase the minimum internal area by 5m2 each. A fourth bedroom and further additional 
bedrooms increase the minimum internal area by 12m2 each. 
 
All of the dwellings meet the minimum internal area required under the ADG, with the 
exception of 2 x 2 bedroom apartments (B103 and B203). The ADG requires 75sqm for 2 
bedroom apartments with 2 bathrooms. Apartments B103 and B203 contain 2 bathrooms 
and accommodate 74sqm of total internal living areas for both apartments, a non-
compliance of 1sqm for each apartment.  
 
The non-compliance is considered minor. Each apartment contains 13sqm of private open 
space, which exceeds the minimum private open space requirement of 10sqm and thereby 
compensates the slight reduction in internal living areas required under the ADG with more 
generous outdoor private open spaces. It is considered that the internal amenity of each 
apartment is generally of high quality having consideration for solar access, internal layout 
and functionality, natural air ventilation, outlook and orientation.  
 
The development is considered acceptable having regard to the Apartment Size 
requirements specified in the ADG. 
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Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 

• Every habitable room must have a window in an external wall with a total minimum 
glass area of not less than 10% of the floor area of the room. Daylight and air may not 
be borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
• Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
• Living rooms or combined living/dining rooms have a minimum width of: 

§ 3.6 metres for studio and 1 bedroom apartments. 
§ 4 metres for 2 and 3 bedroom apartments. 

• The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 

 
The development meets the above minimum requirements regarding the provision of 
windows, minimum habitable room depths and minimum habitable room widths.  The 
development is acceptable with regard to the apartment layout requirements of the ADG. 
 
Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 

Studio apartments 4m2 - 
1 Bedroom apartments 8m2 2 metres 
2 Bedroom apartments 10m2 2 metres 
3+ Bedroom apartments 12m2 2.4 metres 

Note: The minimum balcony depth to be counted as contributing to the balcony area is 
1 metres. 
 

The ADG also prescribes for apartments at ground level or on a podium or similar structure, 
a private open space is provided instead of a balcony. It must have a minimum area of 15m2 
and a minimum depth of 3 metres. 
 
The plans provided with the application indicate that all apartments comply with the private 
open space standards contained in the ADG.   
 
Common Circulation and Spaces 
 
The ADG prescribes the following requirements for common circulation and spaces: 
 

• The maximum number of apartments off a circulation core on a single level is 8. 
• For buildings of 10 storeys and over, the maximum number of apartments sharing a 

single lift is 40. 
 
A maximum of 4 apartments share a circulation core being the central lift/stairs within the 
development. As such, the development is compliant with the ADG standards regarding 
common circulation and spaces. 
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Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 4m3 

1 Bedroom apartments 6m3 

2 Bedroom apartments 8m3 

3+ Bedroom apartments 10m3 

 
Note: At least 50% of the required storage is to be located within the apartment. 
 
The storage areas for the apartments are provided within the apartment living areas and 
basement storage area. The plans demonstrate that all apartments meet the storage space 
requirements under the ADG.   
 
5(a)(iii) State Environmental Planning Policy (Building Sustainability 
Index: BASIX) 2004  
 
A BASIX Certificate was submitted with the application indicating that the proposal achieves 
full compliance with the BASIX requirements.  
 
5(a)(iv) State Environmental Planning Policy (Infrastructure) 2007  
 
Development with frontage to classified road (Clause 101) 
 
The site has a frontage to New Canterbury Road, a classified road. Under Clause 101 (2) of 
State Environmental Planning Policy (Infrastructure) 2007 (SEPP Infrastructure) the consent 
authority must not grant consent to development on land that has a frontage to a classified 
road unless it is satisfied that the efficiency and operation of the classified road will not be 
adversely affected by the development. 
 
The application was referred to Roads and Maritime Services (RMS) for concurrence under 
Section 138 of the Roads Act 1993. With consideration to road safety and traffic efficiency 
grounds, the RMS does not support right turn movements to and from the development due 
to vehicular access to the site being in close proximity to Melford Street. The RMS requires 
that all vehicular ingress and egress to the site shall be by left in/left out movements only. 
 
The RMS requested a raised concrete median to be constructed within the vehicular access 
driveway (within the property) to channelize vehicular movements and restrict right turn 
movements into and out of the site. Amended plans to such effect were submitted to Council 
on 1 February 2017 and referred to RMS who raised no objections to the proposal. It was 
assessed that ingress and egress to the site remains adequate to support the intended 
vehicle movements by road.  
 
Accordingly, the RMS provided concurrence to the development on 20 February 2017 under 
Section 138 of the Roads Act 1993 subject to conditions of consent relating to the 
construction of the driveway and hydraulics within the site and vehicular movement and 
access, which are included in the recommendation. The application is acceptable with 
regard to Clause 101 of the SEPP Infrastructure.  
 
Impact of road noise or vibration on non-road development (Clause 102) 
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Clause 102 of SEPP Infrastructure relates to the impact of road noise or vibration on non-
road development on land in or adjacent to a road corridor or any other road with an annual 
average daily traffic volume of more than 40,000 vehicle. Under that clause, a development 
for the purpose of a building for residential use requires that appropriate measures are 
incorporated into such developments to ensure that certain noise levels are not exceeded.  
 
New Canterbury Road has an annual average daily traffic volume of less than 40,000 
vehicles. Notwithstanding the above, the applicant submitted a Noise Assessment Report 
with the application that demonstrates that the development will comply with the LAeq levels 
stipulated in Clause 102 of the SEPP. Conditions are included in the recommendation 
ensuring compliance with the recommendations in the Noise Assessment Report to reduce 
vehicular noise impacts within the internal living areas of the development.  
 
Accordingly, the application is acceptable under Clause 102 of SEPP Infrastructure. 
 
5(a)(v) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011 (MLEP 2011): 

• Clause 1.2 – Aims of the Plan 
• Clause 2.3 – Zone objectives and Land Use Table 
• Clause 4.3 – Height 
• Clause 4.4 – Floor Space Ratio 
• Clause 4.6 - Exceptions to development standards 
• Clause 5.9 - Preservation of trees or vegetation 
• Clause 6.2  - Earthworks 

 
The following table provides an assessment of the application against the development 
standards: 
 
Standard (maximum) Proposal % of non 

compliance 
Compliances 

Floor Space Ratio 
Required:  
 
1.75:1 
              
1693.48sqm GFA 

 
 
 
1.85:1 
 
1794.1sqm GFA 

5.9% No 

Height 
Required: 
 
14m 
 

 
 
 
17.3m 

24% No 

 
(i) Clause 1.2 – Aims of the Plan 
 
Clause 1.2 relates to the aims of the MLEP 2011. Aim 2(h) is to ‘promote a high standard of 
design in the private and public domain’. The Development Application was referred to 
Council’s Architectural Excellence Panel (AEP). The AEP were supportive of the proposal, 
however there were some elements in the application that needed further revising and 
consideration. The comments provided by the AEP are reproduced below: 
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• The ground floor commercial tenancies lack address, are generally difficult to locate 
and tend to isolate the communal open space at the rear of the block, rendering it 
less accessible. Both office entries should be visible from where the entry opens to 
the courtyard for legibility; 

• The entry from the street to the lift lobby should be at grade, rather than ramping 
down; 

• The transparent operable roof structure above the communal open space contributes 
to the space feeling relatively and proportionally tighter and should be omitted; 

• The fire stairs that exit to a driveway are unacceptable. The proposed configuration 
of the fire stairs needs to be supported by an alternative fire engineering solution; 

• The layout of the bathrooms of Units B101, B102, B103, A302, A303, B301 and B302 
is incomplete. This needs to be rectified; 

• Recycled brickwork should continue into the vehicle entry as far as can be seen from 
the street, even when the roller door is open. This should be clearly stated on the 
drawings; and 

• Areas of deep soil planting should be clearly stated on the drawings. 
 
The AEP’s comments have been incorporated into the design of the proposed development 
(amended plans) and given this, a high standard of design is achieved.  
 
The development supports the efficient use of land and promotes sustainable transport use 
by increasing residential accommodation within close proximity to services and public 
transport. The development meets BASIX requirements and is oriented to maximise natural 
solar access and air ventilation for the private open spaces and living areas of the 
development and therefore meets the principles of ecologically sustainable development. 
 
(ii) Land Use Table and Zone Objectives (Clause 2.3) 

The property is zoned B2 - Local Centre under the provisions of Marrickville Local 
Environmental Plan 2011 (MLEP 2011). Shop top housing is permissible with Council's 
consent under the zoning provisions applying to the land.  
 
The development is considered acceptable having regard to the objectives of the B2 - Local 
Centre zone. 
 
(iii) Height (Clause 4.3) 
 
A maximum building height of 14 metres applies to the property under MLEP 2011. The 
development has a maximum building height of 17.3 metres which does not comply with the 
height development standard by approximately 3.3 metres or 24%. 
 
(iv) Floor Space Ratio (Clause 4.4) 
 
A maximum floor space ratio (FSR) of 1.75:1 applies to the land under MLEP 2011. The 
development has a gross floor area (GFA) of approximately 1794.1sqm which equates to a 
FSR of 1.85:1 on the 967.7sqm site, a departure of approximately 100.62sqm or 5.9%.  
 
(v) Clause 4.6 Exceptions to Development Standards 
 
As detailed above, the proposed development exceeds the maximum Building Height 
development standard prescribed under Clause 4.3 of MLEP 2011 and maximum Floor 
Space Ratio (FSR) development standard prescribed under Clause 4.4 of MLEP 2011.  
 
Written requests in relation to the contraventions to the Building Height and the FSR 
development standards in accordance with Clause 4.6 (Exceptions to Development 
Standards) of MLEP 2011 were submitted with the application which is discussed below.  
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Maximum Building Height  
 
The original plans submitted with the application on 3 August 2016 proposed a maximum 
building height of approximately 17.8 metres. The height breach was associated with the 
proposed fifth storey on the south building (Level 4). Council requested the applicant to 
delete Level 4 to ensure compliance with the Building Height limit of 14 metres under MLEP 
2011.  
 
The applicant submitted amended plans on 1 February 2017 which reduced the height of the 
fifth storey by a minimum of 500 millimetres (with the highest point of the building being the 
lift overrun), resulting in a maximum building height of 17.3 metres for the north building. The 
floor-to-maximum ridge height of the fifth storey apartments (Units A401 and A402) were 
also reduced by approximately 1.1 metres. A revised Clause 4.6 objection accompanied the 
application regarding the reduced height breach.  
 
Further amended plans were submitted on 7 March 2017 to increase the side setbacks of 
the fifth storey to 3 metres to address Council’s concerns visual bulk/scale whilst maintaining 
the same building height of 17.3 metres. The following discussion is related to the amended 
Clause 4.6 statement submitted to Council on 1 February 2017  which seeks support for the 
proposed building height of 17.3 metres.  
 
The Clause 4.6 variation request submitted with the application on 1 February 2017 argues 
that compliance with the maximum building height development standard is unreasonable 
and unnecessary for the following reasons summarized below: 
 

• The additional floor space provided above the height of building control is positioned 
and designed on the site in a manner which will not result in unreasonable adverse 
impacts upon adjacent properties or the public realm by way of overshadowing, 
visual massing, view loss or visual and acoustic privacy impacts;  

• There is minimal material difference in the impacts between a building that strictly 
complies with height of building control in that the 5th storey will not be clearly visible 
from a standing street level opposite the site and from some positions diagonal the 
site; 

• The development will result in a better urban design outcome compared to a 
compliant development. The building will provide a better transition in scale and 
visual massing from higher buildings 5-7 storey building (under construction and 
from future developments) within the B2 Local Centre zoned land on the southern 
side of New Canterbury Road under Canterbury Council and the four storey scale 
residential buildings to the north of the site; 

• The level of non-compliance with the height of buildings control is consistent with the 
degree of variations contemplated and accepted by the consent authority with 
respect to approved development in the immediate surrounds and wider locality of 
the site which vary the applicable standard; 

• The amended development satisfies the objectives of the zone and the development 
standard; 

• It enables the concept of improving density in the appropriate areas along busy 
corridors and where there is access to infrastructure such as schools and bus/train 
stations whilst not increasing the impact or adverse effects upon others; 

• There are no environmental issues that affect the proposal insofar as effects upon 
neighbours or the public domain that apply and this is due to the particular 
disposition of the site being at once on a significant road and away from major 
intersections where its visibility may have been of greater issue; 

• The development is able to achieve a high degree of amenity with good cross 
ventilation in addition to high solar access, deep soil zones and substantial 
landscaped area; 
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•  There is a disconnect between the planning controls of the Inner West Council 
(height limit: 14 metres under MLEP 2011) and Bankstown-Canterbury Council side 
of New Canterbury Road (height limit: 18 metres under Canterbury Local 
Environmental Plan 2011 (CLEP 2011). There are 4 projects underway within the 
vicinity of the site including development at the following locations: 
 

§ 578 – 580 New Canterbury Road (5 / 6 storeys)  
§ 630 – 634 New Canterbury Road (5 / 6 storeys) 
§ 610 – 618 New Canterbury Road (5/ 6 storeys)  
§ 570 – 574 New Canterbury Road (7 storeys)  

 
A development compliant with the Height of Building standards would result in a 
building that is inconsistent with the bulk and scale of recently approved buildings in 
the immediate vicinity of the site. 
 

• Council’s Strategic Planning Section, within a report to Council (dated 5 June 2012) 
regarding the then Draft LEP, acknowledged at that time that there is merit in 
increasing the density and height for the locality. The June 2012 Council Report 
stated that an increase in FSR and height “has merit and is supported in general 
terms, particularly as lots along this section of New Canterbury Road are deep and 
are located on the northern side of the road, so increased heights can be managed 
so as not to adversely affect neighbouring or nearby properties through overlooking 
or overshadowing.”  
 

The justification provided in the applicant’s written submission is considered to be well 
founded and worthy of support.  It is considered that there are sufficient environmental 
planning grounds as to why the FSR development standard should be varied in this 
particular circumstance based on the outcomes of planning law precedents such as those 
contained in Wehbe v Pittwater Council [2007] NSWLEC827, Four2Five Pty Ltd v Ashfield 
Council [2015] NSWLEC90 and Moskovich v Waverley Council [2016], Micaul Holdings Pty 
Limited v Randwick City Council [2015] NSWLEC 1386.   
 
It is assessed that the proposal will be architecturally consistent with the future streetscape 
character of the area. As previously discussed, a 5 storey shop top housing development 
was approved on 801-807 New Canterbury Road on 23 May 2016, as a modification to 
Determination No. 201500081. The development was approved with a total building height of 
approximately 19.1 metres (5 storeys) and the fifth storey was set back approximately 5.4 
metres to 6.1 metres from its respective side boundaries and 4.8 metres from the street front 
portion of the building, reading as a recessive feature of the development when viewed from 
the surrounding streetscape. The height of the development is therefore consistent with 
future neighbouring development on the same side of New Canterbury Road.  
 
The development will not be out of character with the envisaged development on the 
southern side of New Canterbury Road under Canterbury Council (directly opposite the site). 
The land of the site adjoining New Canterbury Road is zoned B2 pursuant to Canterbury 
Local Environmental Plan 2012 (CLEP 2012). It has a maximum building height of 18 metres 
(up to 6 storeys in scale) under the CLEP 2012 and is not subject to an FSR control under 
the CLEP 2012. While it is acknowledged that the land to the south of the site pertains to a 
different Council, it is important to examine the urban design context on both sides of the 
road to ensure a consistent streetscape character with regard to density, building envelopes, 
building height and bulk/scale as the streetscape essentially reads as one single, continuous 
local centre. The 5 storeys will enable an appropriate transition in height, bulk and scale from 
the approved 6 - 7 storey developments on the southern side of New Canterbury Road 
under Canterbury Council and the approved 4 storey development to the north of the site on 
40-42 Cobar Street under Determination No. 201200232. 
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The building height breach (being Level 4) is a recessive element of the building, being set 
back 3 metres from the side boundaries of the site and 6 metres from the street front portion 
of the building and containing a tapered roof. In view of the above characteristics, Level 4 
will not be wholly visible from the street level directly opposite the site. The side and front 
setbacks of Level 4 will present this level as a subordinate addition the development as 
consistent with the approved shop top development on 801-807 New Canterbury Road.  
 
The proposal will not result in significant adverse impacts by way of overshadowing noting 
that the majority of overshadowing between 9:00am and 3:00pm on 21 June will be cast 
over New Canterbury Road. The proposal will not negatively impact the surrounding locality 
having regard to visual and acoustic privacy, view loss and visual massing to adjoining 
properties and the public domain. The apartments achieve a high level amenity with regard 
to solar access, internal layout, natural air ventilation, communal and private open space. 
The development is of a high standard of urban design and will complement the future 
character of the streetscape. 
 
It is considered that the contravention of the development standard does not raise any 
matter of significance for State and regional environmental planning, and that there is no 
public benefit in maintaining the development standard for the proposed development. 
 
In view of the above, it is considered that the variation to the Building Height development 
standard under MLEP 2011 is supportable pursuant to Clause 4.6 of MLEP 2011.  
 
Maximum Floor Space Ratio 
 
The original plans submitted with the application on 3 August 2016 proposed a maximum 
floor space ratio (FSR) of approximately 1.98:1, a departure of 13% or 220.74sqm to the 
FSR development standard of 1.75:1 under MLEP 2011. Council requested the applicant to 
delete Level 4 (fifth storey) to ensure a reduced level of non-compliance with the FSR 
Development Standard to 11.54sqm or 0.6%.  
 
The applicant submitted amended plans on 1 February 2017 retaining the 5th storey but with 
increased side setbacks for the fifth storey from nil to 950-1100 millimetres, resulting in a 
minor decrease in the FSR of the development to 1.89:1, a non-compliance with the FSR 
development standard of 137.02sqm or 8%. An amended Clause 4.6 request in relation to 
the reduced FSR variation accompanied the amended plans.  
 
Council considered the revised arguments in the Clause 4.6 request to be worthy of support 
(as discussed further in this section) subject to a further increase in the side setbacks of the 
fifth storey (to 3 metres) and an increased reduction in the floor plate of the fifth storey to 
reduce the bulk/scale and visibility of the fifth storey from the street. Amended plans to such 
effect were submitted to Council on 7 March 2017, resulting in a reduced FSR of 1.85:1 and 
reduced FSR departure of 5.9% or 100.62sqm.  
 
It is considered that the Clause 4.6 statement submitted with the application in relation to the 
reduced FSR of the development as submitted on 1 February 2017 can be applied 
holistically to the further reduced FSR as submitted with the amended plans on 7 March 
2017 given the further reduced amenity and streetscape impacts of the amended 
development.     
 
The Clause 4.6 variation request submitted with the application argued that compliance with 
the maximum floor space ratio development standard to be unreasonable and unnecessary 
for the following reasons: 
 

• The additional floor space provided above the FSR control is represented by the 5th 
storey on Building A. The fifth storey of Building A is positioned and designed on the 
site in a manner which will not result in unreasonable adverse impacts upon adjacent 
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properties or the public realm by way of overshadowing, visual massing, view loss or 
privacy impacts; 

• The level of non-compliance with the FSR control is consistent with the degree of 
variations contemplated and accepted by the consent authority with respect to 
approved development in the immediate surrounds and wider locality of the site 
which vary the applicable standard: 

 
Address Development Zone 

(MLEP 
2011) 

Determination 
No. 

Date Approved 
FSR 
Departure 

801-807 
New 
Canterbury 
Road 

Mixed Use B2 
Local 
Centre 

DA201500081.01 23 May 
2016 

31.4% 

727 New 
Canterbury 
Road 

Mixed Use B2 
Local 
Centre 

DA201400588 19 
August 
2016 

12.4% 

429-449 
New 
Canterbury 
Road 
Dulwich Hill 

Mixed Use B2 
Local 
Centre 

DA201400477 
 

12 June 
2013 

30% 

 
• Strict compliance with the built form controls on the northern side of New Canterbury 

Road will result in an inconsistent urban design outcome for the B2 Local Centre 
zone in the medium to long term, especially considering the planning controls of the 
southern side of New Canterbury Road under Canterbury Council with a Building 
Height Limit of 18 metres and no maximum FSR pursuant to CLEP 2012. The recent 
approvals of the 5-7 storey developments on 578-580 New Canterbury Road, 630- 
634 New Canterbury Road, 610-618 New Canterbury Road and 570-574 New 
Canterbury Road demonstrates the emerging urban form and disconnect of the 
planning controls on the opposite sides of the same road; 

• The development is able to provide appropriate deep soil zones and substantial 
landscaped area. 

• The amalgamated site is able to realise well-proportioned commercial premises 
component to accommodate different size retail and business tenants in the future; 

• It is understood that the west Dulwich Hill area did not undergo a detailed urban 
design, economic and strategic analysis when the provisions of the MLEP 2011 were 
being formulated. Instead a transferring of the previous controls, with some relatively 
minor amendments, was undertaken in formulating the MLEP 2011 with respect to 
the west Dulwich Hill area; 

• The site is within a 900 metre walk to Hurlstone Park Strain Station and 800 metre 
walk to Dulwich Grove and Arlington Light Rail Stations and 50 metres to bus stops 
servicing New Canterbury Road and can support increased densities; and 

• It is considered that the deletion of the fifth storey from Building A would result in an 
inferior planning and urban design outcome. The fifth storey provides a considered 
and superior built form and urban design response to the transition in scale between 
the emerging and allowable 6 storey development on the southern side of the New 
Canterbury Road and the 4 storey scale development to the north of the site in Cobar 
Street. It is noted that Building B maintains a 4 storey scale which provides the 
transition in scale through the site to the Cobar Street properties to the north; 

• The development meets the objectives of the B2 Local Centre zone in that three (3) 
new retail/business tenancies at ground level will be incorporated into the 
development which will activate the street frontage at the site and which will provide 
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opportunities for new business to establish themselves and to better service the 
needs of the local and wider community. The retail floor space has been designed so 
that will address the street and also a landscaped open space within the centre of the 
site; and 

• The proposed non-compliance with the height control in no way discourages the 
delivery of new retail and business floor space within the zone, rather it is likely to 
encourage additional interest in employment opportunities in the locality. 

 
The justification provided in the applicant’s written submission is considered to be well 
founded and worthy of support.  It is considered that there are sufficient environmental 
planning grounds as to why the FSR development standard should be varied in this 
particular circumstance based on the outcomes of planning law precedents such as those 
contained in Wehbe v Pittwater Council [2007] NSWLEC827, Four2Five Pty Ltd v Ashfield 
Council [2015] NSWLEC90 and Moskovich v Waverley Council [2016], Micaul Holdings Pty 
Limited v Randwick City Council [2015] NSWLEC 1386.   
 
The intensity and bulk and scale of the development are consistent with the scale of recently 
approved developments within the vicinity of the site, which have been completed or are 
under construction. This includes developments along both the northern and southern sides 
New Canterbury Road. Building A will be similar in scale with regard to height as the 
approved (and now under construction) 5 storey mixed use development at 801-807 New 
Canterbury Road (as approved under Determination No. 201500081.01 on 23 May 2016) 
and will be lower in scale to the future and emerging mixed-use development on the 
southern side of New Canterbury Road. The overall development will have a lower density 
than the approved 2.30:1 density at 801-807 New Canterbury Road. As discussed 
previously, the proposal will act as an appropriate transition in scale between the B2 zoned 
land to the south of the site with Canterbury Council and the R1 zoned land to the north of 
the site, which also has a 14m height standard. 
 
The proposal will not result in significant adverse impacts by way of overshadowing, visual 
and acoustic privacy, view loss and visual massing to adjoining properties and the public 
domain. The apartments achieve a high level amenity with regard to solar access, internal 
layout, natural air ventilation, communal and private open space. The development is of a 
high standard of urban design and will complement the future character of the streetscape. 
The development accommodates the parking requirements for the site as stipulated under 
Part 2.10 of MDCP 2011 and given the close proximity to public transport services being 
heavy/light rail and buses as discussed in the applicant’s Clause 4.6 statement, the site is 
capable of accommodating a minor increase in residential floor space above the current FSR 
controls under MLEP 2011 and cater for transport demands for future residents of the 
locality.  
 
It is considered that the contravention of the development standard does not raise any 
matter of significance for State and regional environmental planning, and that there is no 
public benefit in maintaining the development standard for the proposed development. 
 
In view of the above, it is considered that the variation to the Floor Space Ratio development 
standard under MLEP 2011 is supportable. 
 
(vi) Clause 5.9 Preservation of trees or vegetation 
 
Clause 5.9 of MLEP 2011 concerns the protection of prescribed trees and vegetation. The 
applicant submitted a letter from Horticultural Management Services (dated 17 May 2016) 
which lists one exempt tree species on the site under MLEP 2011, which is proposed for 
removal under this application 
 
The application was referred to Council’s Tree Management Officer (TMO) who noted that 
the arborist report did not detail the development’s impact on a prescribed tree, being a 
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Camphor Laurel, adjacent to the site’s western boundary on No. 829A New Canterbury 
Road. Council’s TMO requested that the applicant engage a project arborist to provide 
advice with respect to minimum acceptable setbacks for the development to ensure enough 
clearance from the Structural Root Zone (SRZ) of the Camphor Laurel. Alternatively owner’s 
consent could be sought from the owner of the neighbouring property for the removal of the 
Camphor Laurel.  Adequate and appropriate compensatory tree planting would need to be 
provided if the tree is removed 
 
During the assessment of this report, the applicant advised that the tree on No. 829A has 
been illegally removed. This matter was referred to Council’s Tree Management Section for 
investigation which confirmed that the tree no longer exists and was removed between 
approximately July and September 2016. This matter will be investigated as a separate 
issue to this application.  
 
Council’s TMO reviewed the amended landscape plan submitted on 2 March 2016 and 
assessed that 2 trees proposed within the northern communal open space are located within 
close proximity to the northern boundary of the site and contains insufficient space for larger 
tree species to grow and remain viable. A condition is included in the recommendation 
requiring that the 2 proposed trees are located at least 1.5 metres from the rear and side 
boundaries of the site to enable adequate growth and survival.  
 
Subject to compliance with the above condition, the development is satisfactory having 
regard to preservation of trees or vegetation under Clause 5.9 of MLEP 2011.  
 
(vii) Clause 6.2  - Earthworks 
 
Clause 6.2 of MLEP contains development standards to be considered for earth works.  
 
The applicant submitted a Geotechnical Report (completed by Ade Consulting Group, dated 
13 October 2016) which determined that the development can be structurally supported. 
Through the use of appropriate retaining walls/batter slopes and other development 
management techniques (including using appropriate excavation techniques and excavation 
equipment) and collection of ground water seepage, and use of appropriate fill material, 
there is unlikely to be adverse impacts to the structural foundations building and buildings on 
adjoining properties.  
 
The site is not located in an identified archaeological site under MLEP 2011 or MDCP 2011 
and the development is therefore unlikely to disturb any historical/cultural relics or artefacts. 
The development is not considered to be detrimental to the environmental functions and 
processes or neighbouring uses. 
 
The geotechnical report is referenced in the recommendation to ensure the adoption of the 
earthwork techniques prescribed within. Accordingly, the development satisfies Clause 6.2 of 
MLEP 2011. 
 
5(b) Draft Environmental Planning Instruments 
 
There are no relevant Draft Environmental Planning Instruments.  
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5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011 (MDCP 2011).  

Part of MDCP 2011 Compliance 

Part 2.5 - Equity of Access and Mobility Yes 

Part 2.6 - Acoustic and Visual Privacy Yes 

Part 2.7 - Solar Access and Overshadowing No but acceptable – 
see below 

Part 2.9 – Community Safety Yes 

Part 2.10 – Parking Yes 

Part 2.11 – Fencing Details to be 
submitted to the 
Principal Certifying 
Authority 

Part 2.16 – Energy Efficiency Yes 

Part 2.17 – Water Sensitive Urban Design Yes 

Part 2.21 – Site Facilities and Waste Management Yes 

Part 5 – Commercial and Mixed Use Development No but acceptable – 
see below 

Part 9 – Strategic Context Yes 

 
The following section provides discussion of the relevant issues: 
 
(xii) Equity of Access and Mobility (Part 2.5)  
 
Residential Component  
 
The development requires a minimum of 5 adaptable dwellings, 5 accessible resident 
parking spaces and 2 accessible visitor parking spaces (as a rate of 1 accessible visitor’s 
parking space for every four accessible parking spaces or part thereof).  In addition, all areas 
of the development need to be accessible by persons with a disability. 
 
The development proposes 5 adaptable dwellings, 5 accessible spaces and a continuous 
path of travel within the development which complies with the Equity of Access and Mobility 
requirements under MDCP 2011. However, only 1 accessible visitor parking space is 
accommodated within the development, which is a shortfall of 1 accessible visitor space.  
 
Notwithstanding the above, the car parking requirements under Table 1 of Part 2.10.5 only 
requires 0.25 disabled visitor parking spaces per adaptable dwelling (and not part thereof). 
In the event of any inconsistencies with the parking controls prescribe in Part 2.5.10 and Part 
2.10.5, Control C2, Part 2.10 of MDCP 2011 specifies that table 1 under Part 2.10.5 prevails 
over any parking requirement under Part 2.5.10 of MDCP 2011. Based on the provision of 5 
adaptable dwellings, only 1 disabled visitor parking space is therefore required. In view of 
the above, the development complies with Council’s accessible parking requirements for the 
residential component of the development under MDCP 2011.  
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Commercial Component 
 
The commercial component of the proposal satisfies the access and mobility controls 
contained in MDCP 2011 in that: 
 

• Appropriate access is provided for all persons through the principal entrance to 
the commercial component of the premises; 

• A Continuous Accessible Path of Travel (CAPT) to and within the subject 
premises is provided which allows a person with a disability to gain access to all 
areas within the commercial component of the premises; and 

• An accessible toilet is provided. 
 
A Statement of Compliance Access for People with Disability Report has been submitted 
with the application and has provided recommendations to provide access to the building for 
people with disabilities.  This report is referenced in the recommended conditions. Given the 
above the proposed development is considered reasonable having regard to the access 
controls contained in MDCP 2011. 
 
Despite the above, the requirements of MDCP 2011 are effectively superseded by the 
introduction of the new Premises Standards.  An assessment of whether or not these 
aspects of the proposal fully comply with the requirements of relevant Australian Standards 
and the new Premises Standards has not been undertaken as part of this assessment. That 
assessment would form part of the assessment under the Premises Standards at the 
Construction Certificate stage of the proposal. 
 
(xiii) Acoustic and Visual Privacy (Part 2.6)  
 
The development complies with the objectives and controls relating to acoustic and visual 
privacy as contained in Part 2.6 of MDCP 2011 for the following reasons: 
 

• The development complies with the minimum required 12 metre building separation 
distance for windows of habitable rooms/balconies to habitable rooms/balconies of 
buildings within the same site under the ADG, ameliorating overlooking impacts onto 
neighbouring apartments; 

• There are no windows on the side elevations of the first four stories of the 
development. The living area windows on the side elevations of the fifth storey of the 
south building are not be in direct view of any neighbouring living area windows to 
the east or west of the site; 

• The south building contains a building separation distance of 12 metres from the 
approved 4 storey apartment development on 40-42 Cobar Street and thereby 
complies with the ADG building separation requirements to address visual privacy for 
buildings on neighbouring sites; 

• With regard to existing development to the north of the site on 40-42 Cobar Street, 
the balconies also contain sliding timber privacy screens to address visual privacy 
impacts to the private open spaces of the northern neighbours; and 

• With regard to acoustic privacy, noise attenuation measures are to be incorporated 
into the development to protect the dwellings from aircraft and road noise. 

 
The proposal is acceptable with visual and acoustic privacy controls under MDCP 2011. 
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(xiv) Solar Access and Overshadowing (Part 2.7) 
 
Overshadowing 
 
The shadow diagrams submitted with the application illustrate the extent of overshadowing 
on adjacent residential properties. The overshadowing impacts from the development 
indicate that shadowing to neighbouring properties will not be adverse for the following 
reasons: 
 

• The majority of overshadowing from the south building of the development between 
9:00am and 3:00pm on 21 June will be cast over New Canterbury Road and the front 
yards of the commercial and church buildings and child care centre to the south of 
the site fronting New Canterbury Road and will therefore not impact on windows of 
living areas or private open spaces of neighbouring residential development; 

• The development will cast shadows over the existing 2 storey commercial building to 
the west of the site on 829A New Canterbury Road in the morning period between 
approximately 9:00am and 12:00pm on 21 June and is acceptable under Part 2.7 of 
MDCP 2011 as commercial buildings are not protected from overshadowing; 

• The development currently casts shadows over the existing single storey commercial 
building to the east of the site on 819 New Canterbury Road in the afternoon period 
between approximately 12:00pm and 3:00pm on 21 June and is acceptable under 
Part 2.7 of MDCP 2011 given its commercial use; 

• With regard to the approved 4 storey shop top development to the east of the site on 
No. 819 New Canterbury Road (as approved under Determination No. 201500632, 
dated 21 October 2016) the shadow diagrams indicate that the development will cast 
shadows to a portion of the approved north facing balconies and windows of the 
south building (or Building A) and communal open space of No. 819 New Canterbury 
Road between approximately 12:00pm and 3:00pm on 21 June. Notwithstanding this, 
the shadow diagrams submitted with Development Application No. 201500632 
indicate that a proportion of the communal open space and north facing balconies of 
the south building of the neighbouring development would still receive at least 2 
hours of solar access in the morning period between approximately 9:00am and 
11:00am on 21 June, thereby maintaining the 2 hour solar access requirement under 
the ADG; and 

• The shadow diagrams indicate that additional overshadowing cast from 5 storeys as 
opposed to 4 storeys on the south building of the development is minor and would 
impact on the streetscape of New Canterbury Road and front yards of 
commercial/special use buildings south of the site and not exacerbate any increase 
in shadowing to private open spaces or windows of living areas of any residential 
development in the surrounding vicinity of the site.  

 
In view of the above assessment, the development is acceptable having regard to 
overshadowing under Part 2.7 of MDCP 2011. 
 
(xv) Community Safety (Part 2.9) 
 
The development is reasonable having regard to community safety as the proposal provides 
clear visible residential and commercial entrances to the building on the ground floor from 
New Canterbury Road. The dwellings on the levels above front New Canterbury Road and 
are provided with living rooms and balconies facing the street allowing for passive and active 
surveillance of the street frontages and increasing safety in the surrounding street. 
 
The development is considered reasonable having regard to community safety for the 
following reasons: 
 

• The principal entrances to the development is visible from the street;  
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• The dwellings are designed to overlook the street; and 
• No solid roller shutters are proposed on the shop front 

 
Given the above, the development satisfies Part 2.9 of MDCP 2011. 
 
(xvi) Parking (Part 2.10) 
 
Car, Bicycle and Motorcycle Parking Spaces 
 
The property is located in Parking Area 2 under Part 2.10 of MDCP 2011. The following table 
(Table 1) summarises the car, bicycle and motorcycle parking requirements for the 
development: 
 

Component Control Required Proposed Complies? 
Car Parking 

Resident Car 
Parking 

0.4 car parking 
space per studio 

3 studio units 
= 1.2 spaces 

17 spaces 
(including 5 
accessible 

spaces) 

Yes 

0.5 car parking 
spaces per 1 
bedroom unit 

7 x 1 bed units 
= 3.5 spaces 

1 car parking spaces 
per 2 bedroom unit 

7 x 2 bed units 
= 7 spaces 

1 car parking space 
per 1 adaptable 
dwelling  

5 adaptable units= 
5 accessible 
spaces 

 TOTAL:  17 spaces 
(including 5 
accessible 
spaces) 

  

Visitor Car 
Parking 

0.1 car parking 
space per unit 

22 units 
= 2 spaces 3 spaces 

(including 1 
visitor 

accessible 
space) 

Yes 1 accessible visitor’s 
car parking space 
per 4 accessible car 
parking spaces 

1 accessible space 

Retail Car 
Parking 

1 space per 80sqm 
GFA for customers 
and staff 

71sqm GFA 
= 1 space 1 spaces Yes 

 

Office 
Premises 

1 space per 80sqm 
GFA for staff and 
visitors 

152sqm GFA 
= 2 spaces    2 Yes 

Bicycle Parking 
Resident 
Bicycle 
Parking 

1 bicycle parking 
space per 2 units 

22 units 
= 11 spaces 

16 spaces Yes Visitor Bicycle 
Parking 

1 bicycle parking 
space per 10 units 

22 units 
= 2 spaces 

Commercial 
Office Bicycle 
Parking - Staff 

1 bicycle parking 
space per 200sqm 
GFA 

152sqm GFA 
= 1 space 
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Component Control Required Proposed Complies? 
Motorcycle Parking 

Motorcycle 
Parking 

5% of the total car 
parking requirement 

22 car parking 
spaces required 
= 1 space 

1 space Yes 

 
As detailed in the table above, the proposal complies with the car, bicycle and motorcycle 
parking requirements under Part 2.10.5 of MDCP 2011. To ensure the allocation of car 
parking within the development is in accordance with Council’s controls, a condition is 
included in the recommendation requiring the following allocation of car parking: 
 

•   17 car spaces (including 5 accessible spaces) for residential units; 
•    3 car spaces (including 1 accessible space) for visitor parking; 
•    2 car spaces for the commercial office spaces; and 
•   1 car space for the retail space.  

 
In view of the above assessment, the proposal is satisfactory having regard to car, bicycle 
and motorcycle parking under Part 2.10 of MDCP 2011. 
 
(xvii) Fencing (Part 2.11) 
 
The details of the site/rear boundary fencing were not submitted with the application. A 
condition is included in the recommendation requiring amended plans being submitted to the 
satisfaction of the Principal Certifying Authority indicating the height and materials of the 
proposed fencing for the side and rear boundaries of the site complying with the objectives 
and controls of Part 2.11 of MDCP 2011. 
 
(xviii) Energy Efficiency (Part 2.16) 
 
Part 2.16 of MDCP 2011 contains the objectives and controls relating to energy efficiency. 
 
As stated earlier in this report, a BASIX Certificate was submitted for the development that 
indicates that the proposed new dwellings would comply with the minimum water, thermal 
comfort and energy efficient targets of the BASIX scheme. 
 
Council’s standard conditions are included in the recommendation relating to the provision of 
energy and water efficient fixtures and fittings for the commercial component of the 
development. 
 
Subject to compliance with the above requirements, the development is satisfactory under 
Part 2.16 of MDCP 2011. 
 
(xix) Water Sensitive Urban Design (Part 2.17) 
 
Part 2.17 of MDCP 2011 contains objectives and controls relating to Water Sensitive Urban 
Design (WSUD) including requirements for shop top developments. 
 
In relation to water conservation requirements the residential components of such 
developments are required to demonstrate compliance with State Environmental Planning 
Policy – Building Sustainability Index (BASIX). 
 
Conditions have been included in the recommendation requiring the provision of energy 
efficient fixtures and Water Sensitive Urban Design methods (for water quality treatment) in 
accordance with Council requirements. 
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(xx) Site Facilities and Waste Management (Part 2.21) 
 
2.21.2.1 Recycling and Waste Management Plan 
 
A Recycling and Waste Management Plan (RWMP) for the construction phase of the 
development should be prepared in accordance with Council’s requirements should be 
submitted to the Principal Certifying Authority prior to the commencement of works. A 
condition to such effect has been included in the schedule of conditions. 
 
2.21.3.1 Clothes drying facilities 
 
Details regarding the provision of outdoor clothes drying facilities were not submitted with the 
application. Given the omission of the above details, a condition is included in the 
recommendation requiring the submission of details indicating the provision of clothes drying 
facilities for all dwellings to the Certifying Authority’s satisfaction before the issue of a 
Construction Certificate. 
 
2.21.3.2 Public utilities 
 
The design and provision of public utilities will be required to conform with the requirements 
of the relevant servicing authority in accordance with the conditions included in the 
recommendation. 
 
 
2.21.3.3 Mail boxes 
 
Details regarding the location of mail boxes for the development were not submitted with the 
application. Given the omission of the above details, a condition is included in the 
recommendation requiring the submission of such details to the Certifying Authority’s 
satisfaction before the issue of a Construction Certificate. 
 
2.21.3.4 Building identification numbers 
 
A condition is included in the recommendation requiring appropriate numbering to be placed 
on the site and the application for street numbering be approved by Council before the issue 
of an Occupation Certificate. 
 
2.21.2.5  Residential Waste 
 
The original plans submitted with the application on 3 August 2016 were referred to 
Council’s Waste Management Section who provided the following comments: 
 

• Bulky goods storage is located in an inconvenient location and the location of the bins 
within the same room makes it difficult for storing larger, heavier items; 

• On site collection point is to be identified, current location is too difficult for Council to 
collect rubbish, a more suitable location is to be identified as kerbside storage is 
required; 

• Waste chutes are required for each floor. No compaction of waste or recycling 
permitted. 

 
Amended plans were submitted to Council on 1 February 2017 which satisfies the above 
requirements by Council’s Waste Management section, including the relocation of the bin 
storage area closer to the site’s frontage (behind the retail space) to enable more convenient 
access for Council to collect bins from the street. The bulky goods room has been separated 
from the residential bin room to enable more convenient storage of larger items. Under Part 
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2.21.2.5 of MDCP 2011, the development requires a minimum of 7 x 240 Litre general waste 
bins and 7 x 240 Litre recycling bins. The development satisfies this requirement. 
 
In view of the above, the development satisfies the residential waste objectives and controls 
under Part 2.21.11 of MDCP 2011. 
 
2.21.13 Commercial Waste 
 
The amended plans submitted with the application on 1 February 2017 propose the following 
waste storage for the retail and office component of the development: 
 

• 2 x 360 Litre waste bins and 2 x 360 Litre recycling bins within a dedicated 
retail/commercial waste storage area. Rubbish is to be collected on a weekly basis 
by a private waste contractor.  

 
The waste management plan submitted with the application indicates that the proposed 
waste and recycling bins are generally sufficient to meet the weekly volume of general and 
recycling waste to be produced from the retail and office component of the development. 
 
Accordingly, the development satisfies the commercial waste objectives and controls under 
Part 2.21.13 of MDCP 2011. 
 
PART 5 - COMMERCIAL AND MIXED USE DEVELOPMENT 
 
General Commercial and Mixed Use Development Controls 
 
Front Massing for infill development 
 
Control C7 requires the street front portion of the building mass to have a nil setback to the 
street up to a height of 12 metres and contain a maximum of 3 storeys. The proposal has a 
street wall height of 13 - 13.7 metres and contains 4 storeys fronting New Canterbury Road 
which is a non-compliance with the front massing control. 
 
The variation to the maximum number of storeys at the street frontage is considered 
reasonable. As discussed throughout the main body of the report, recently approved 
development on the same side of New Canterbury Road on No. 801-807 (Determination No. 
201500081) and No. 819 New Canterbury Road (Determination No. 201500632) contains a 
4 storey height for the street front portion of the buildings. The southern side of New 
Canterbury Road has a maximum building height limit of 18 metres (4-6 storeys) and the 
development will therefore be consistent with the envisaged future urban design character of 
the precinct. 
 
It is considered that the building’s façade design and materials will contribute positively to the 
existing streetscape character of the locality. The building reinforces the building frontage 
edge of the streetscape within the immediate visual catchment of the site along New 
Canterbury Road.  
 
Information provided by Council’s Strategic Planning section confirmed that the purpose of 
the front massing controls were to integrate infill development with existing 2 storey period 
commercial buildings within commercial streetscapes. Given the scarcity of this building 
typology in the immediate locality, the proposed built form will be architecturally consistent 
with the future urban streetscape.  
 
Control C8 requires a zero front setback to the street front boundary and Control C9 requires 
zero side setbacks in the front portion of the building to reinforce the street edge.  The 
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northern building provides a nil front setback and nil side setbacks which reinforces a 
continuous street frontage along New Canterbury Road. 
 
Upper level massing  
 
The front elevation of the fifth storey (Level 4) of the development contains a tapered wall 
with a setback in the range of approximately 5.2 metres to 6 metres from the street front of 
the building which satisfies the intent of the Control C11, Part 5.1.3.3 of MDCP 2011, which 
is to allow an upper level addition which is visually subservient to the street front portion of 
the building when viewed from the streetscape. The fifth storey will be a visually subordinate 
element of the building when viewed from the surrounding streetscape, including from 
directly opposite the site (from the south). 
 
Rear Massing  
 
The development complies with the rear building envelope controls contained in Control C14 
in that the rear building envelope is contained within the combination of the rear boundary 
plane and a 45 degree sloping plane from a point 5 metres vertically above the ground level 
of the property being developed, measured at the rear boundary. However, the rear most 
building plane contains 3 storeys, not 1 storey as prescribed under Control C14(i), which is a 
non-compliance with MDCP 2011.  
 
Notwithstanding the above, Control C14(ii) prescribes that building envelopes may exceed 
the above building envelope control where it can be demonstrated that any rear massing that 
penetrates above the envelope control will not cause significant visual bulk or amenity 
impacts on neighbouring properties to the rear. As discussed in the main body of the report, 
the rear (north building) will not cause significant visual bulk or amenity impacts on 
neighbouring properties to the north, east and west of the site having regard to 
overshadowing, visual/acoustic privacy and visual bulk. The north building is located 12 
metres from the approved 4 storey residential flat building on No. 40-42 Cobar Street to the 
north and the building which satisfies the minimum building separation requirements under 
the ADG as discussed earlier in the report.  
 
(i) Building Detail (Part 5.1.4) 
 
Building Frontages (Part 5.1.4.1) 
 
Part 5.1.4.1 of MDCP 2011 contains objectives and controls relating to building frontages.  
 
The development satisfies the building frontage objectives and controls in that the street front 
portion of the building mass reads as the continuous dominant element in the streetscape, 
with upper level (being the fifths storey or Level 4) above the street frontage being visually 
subservient. 
 
The street front portion of the development incorporates contemporary materials and finishes 
such as timber vertical cladding for the balconies, folded metal awnings, cement render and 
recycled brickwork which satisfies the Building Detail objectives and controls under MDCP 
2011.  
 
Active street frontage uses and shop front design (Part 5.1.4.2) 
 
Part 5.1.4.2 of MDCP 2011 specifies the controls for active street frontage uses and shop 
front design.  
 
The proposal generally satisfies the prescribed controls as the shop front design is 
consistent with the contemporary infill development design with adequate consideration 
given to access and the streetscape context. The shopfront provides visual transparency 
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and direct access between the footpath and the shop and contributes to the mixed use 
character of the streetscape.  
 
The proposal is acceptable regarding the objectives and controls for active frontage uses 
and shop front design under MDCP 2011.  
 
(ii) Building Use (Part 5.1.5) 

 
Mixed use development (Part 5.1.5.1) 
 
The proposal provides suitable opportunities for ground floor commercial uses at the site 
frontage with the provision of 1 retail tenancy and 2 commercial/office tenancies.  The design 
of the ground floor tenancies is sufficiently flexible to accommodate variety of potential future 
uses to achieve the desired future character of the area.  

 
Dwelling mix (Part 5.1.5.2)  
 
Part 5.1.5.2 of MDCP 2011 prescribes the following dwelling mix requirements for mixed use 
developments containing 6 or more dwellings: 
 

Unit Type Required Proposed Complies 
Studio 5 - 20% (4 – 16 

apartments) 
14% (3 apartments) Yes 

1 bedroom 10 - 40% (8 – 32 
apartments) 

32% (7 apartments) Yes 

2 bedroom  40 - 75% (32 - 60 
apartments) 

45% (10 apartments) Yes 

3 bedroom  10 – 45% (8 – 36 
apartments)  

9% (2 apartments) No 

 
The table above demonstrates that the development generally complies with the unit mix 
controls with exception to the minor variation of 1% for 3 bedroom apartments. The non-
compliance is acceptable being a minor variation. The development provides for a range of 
unit layouts and types that contribute to housing range and mix consistent with the intent of 
the control. 

 
PART 9 – STRATEGIC CONTEXT 
 
The property is located in the New Canterbury Road West Planning Precinct (Precinct 17) 
under Marrickville Development Control Plan 2011. 
 
The site is not located within a Heritage Conservation Area or within a Master Plan Site.  The 
development generally meets the desired future character of the planning precinct in that the 
development: 
 

• Protects and enhances the character of the streetscape and public domain 
elements of New Canterbury Road;  

• Provides strong definition to the street through retention of the existing nil 
building setbacks; 

• Complements the siting, scale, form, proportion, rhythm, pattern, detail, material, 
colour, texture, style and general character of the commercial streetscape; 

• Provides an active street front to New Canterbury Road; 
• Considers the amenity of residents from noise; 
• Demonstrates good urban design and environmental sustainability; 
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• Supports pedestrian and cyclist access; 
• Ensures that the design of higher density development protects the residential 

amenity of adjoining and surrounding properties; and 
• Ensures that the provision and design of parking and access for vehicles is 

appropriate for the location, efficient, minimises impact to streetscape 
appearance and maintains pedestrian safety and amenity. 

 
5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(e) The suitability of the site for the development 
 
The site is zoned B2- Local Centre under MLEP 2011. Provided that any adverse effects on 
adjoining properties are minimised, this site is considered suitable to accommodate the 
proposed development, and this has been demonstrated in the assessment of the 
application. 
 
5(f) Any submissions 
 
The application was advertised, an on-site notice displayed on the property and 
resident/property owners in the vicinity of the property were notified in accordance with 
Council’s Notification Policy. No submissions were received.   

 
5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

- Architectural Excellence Panel (AEP) 
- Development Engineer 
- GIS (street numbering) Officer 
- Senior Environment Officer 
- Tree Management Officer 
- Waste Management Officer 

 
6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals have been discussed in section 5 above. 
 

- Roads and Maritime Services 
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7. Section 94 Contributions  
 
Section 94 contributions are payable for the proposal. The carrying out of the development 
would result in an increased demand for public amenities and public services within the area. 
A contribution of $375,684.50 would be required for the development under Marrickville 
Section 94/94A Contributions Plan 2014. A condition requiring that contribution to be paid is 
included in the recommendation. 

 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 
2011. The development will not result in any significant impacts on the amenity of adjoining 
premises and the streetscape. The application is considered suitable for approval subject to 
the imposition of appropriate conditions. 
 
9. Recommendation 
 
That Council, as the consent authority pursuant to Section 80 of the Environmental Planning 
and Assessment Act 1979, grant consent to Development Application No: 201600388 to 
demolish the existing improvements and remove of 1 tree and construct a 5 storey building 
(South Building) and a 4 storey building (North Building) being mixed use buildings 
containing commercial premises on the ground floor with shop top housing containing 22 
units on the upper floors with a 3 level basement parking area and associated landscaping 
works subject to the conditions listed in Attachment A below. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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NOTES: 


