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ADDENDUM DEVELOPMENT ASSESSMENT REPORT 
Application No. 201600419 
Address 1-3 Charles Street, Petersham 
Proposal To demolish part of the premises and construct a 3 part 4 storey 

mixed use building comprising ground floor commercial 
tenancies and 17 residential apartments with basement car 
parking 

Date of Lodgement 19 August 2016 
Applicant Tony Owen Partners 
Owner Grow Build Pty Ltd 
Number of Submissions 5 
Value of works $6,400,000 
Reason for determination at 
Planning Panel 

Clause 4.6 variation to FSR development standard exceeds 
officers’ delegation. 

Main Issues Floor Space Ratio  
Recommendation Deferred Commencement Consent 
 

1. Background 
 
The Inner West Planning Panel first considered a report on the application to demolish part 
of the premises and construct a 3 part 4 storey mixed use building comprising ground floor 
commercial tenancies and 17 residential apartments with basement car parking on the 
above property at the April 2017 meeting of the Inner West Planning Panel on 11 April 2017.  
 
A copy of that Assessment Report is included as Attachment A and the Recommended 
Conditions of Consent are included as Attachment B. A copy of the original plans submitted 
with the application are included as Attachment C.  
 
The decision of the panel at the meeting is as follows;  
 
“The development application is deferred to enable clarification of the shadowing effect on 
the north facing living room windows of number 9 Charles St Petersham.” 
 
The applicant submitted amended plans and shadow diagrams to demonstrate the impact of 
the proposal on the north facing living room windows of 9 Charles Street, Petersham.  
 
A copy of those plans and diagrams is included as Attachment D. 
 
2.  Additional information submitted by the applicant 
 
The original shadow diagrams submitted with the Development Application illustrate that the 
existing north facing living room window and sliding door at 9 Charles Street currently do not 
receive the prescribed 2 hours of solar access to more than 50% of the openings required by 
Part 2.7 of Marrickville Development Control Plan 2011.  
 
Control C2 of Part 2.7.3 of the MDCP 2011 states:- 
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Direct solar access to windows of principal living areas and principal areas of open space of 
nearby residential accommodation must not be reduced to less than 2 hours between 
9:00am and 3:00pm on 21 June. 
 
It also prescribes the following where a proposal results in a further decrease in sunlight 
available:  
 

a. Development potential of a site;  
b.  The particular circumstances of the neighbouring site, for example, the 

proximity of residential accommodation on a neighbouring property to the 
boundary, the resultant proximity of windows to the boundary, and whether 
this makes compliance difficult;  

c.  Any exceptional circumstances of the subject site such as heritage, built 
form or topography; and  

d.  Whether the sunlight available in March and September is significantly 
reduced to impact the functioning of principal living areas and the principal 
areas of open space. To ensure compliance with this control, separate 
shadow diagrams for the March to September period must be submitted in 
accordance with the requirements of C1.  

 
The applicant has subsequently amended a portion of the roof plan proposing a chamfered 
roof along a large section of the southern boundary thereby reducing the wall height on the 
boundary. This portion of the roof serves a void and results in no net loss of yield for the 
proposal.  
 
Amended shadow diagrams based on providing a chamfered roof to the proposed 
development were submitted for equinox which are included at Attachment D. Those 
diagrams illustrate that solar access to the north facing openings serving the living area at 9 
Charles Street will be improved and not decease at equinox.   
 
Having regard to the above, should the panel be of a mind to support the amended proposal, 
condition 1 of the recommendation of the original assessment report would need to be 
modified to reflect the amended plans and would need to be amended accordingly; 
 
1.  The development must be carried out in accordance with plans and details listed 

below: 
 

Plan, Revision 
and Issue No. 

Plan Name Date 
Issued 

Prepared by Date 
Submitted 

Drw No. A005, 
Revision A 

Demolition Plan August 
2016 

Tony Owen & 
Partners 

19 August 
2016 

Drw No. A090, 
Revision A 

Basement Level 2 August 
2016 

Tony Owen & 
Partners 

19 August 
2016 

Drw No. A091, 
Revision A 

Basement Level 1 August 
2016 

Tony Owen & 
Partners 

19 August 
2016 

Drw No. A100, 
Revision A 

Ground Floor 
Level 

August 
2016 

Tony Owen & 
Partners 

19 August 
2016 

Drw No. A101, 
Revision A 

Upper Ground 
Floor Level 

August 
2016 

Tony Owen & 
Partners 

19 August 
2016 

Drw No. A102, 
Revision A 

Level 1 Floor 
Plan  

August 
2016 

Tony Owen & 
Partners 

19 August 
2016 

Drw No. A103, 
Revision A 

Level 2 Floor 
Plan  

August 
2016 

Tony Owen & 
Partners 

19 August 
2016 
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Drw No. A104, 
Revision C 

Level 3 Floor 
Plan 

April 2017 Tony Owen & 
Partners 

19 April 
2017 

Drw No. A110, 
Revision C 

Roof Plan April 2017 Tony Owen & 
Partners 

19 April 
2017 

Drw No. A130, 
Revision A 

Adaptable Units August 
2016 

Tony Owen & 
Partners 

19 August 
2016 

Drw No. A200, 
Revision B 

North Elevation March  
2017 

Tony Owen & 
Partners 

28 March 
2017 

Drw No. A201, 
Revision C 

West Elevation April 2017 Tony Owen & 
Partners 

19 April 
2017 

Drw No. A202, 
Revision C 

South Elevation  April 2017 Tony Owen & 
Partners 

19 April 
2017 

Drw No. A203, 
Revision B 

East Elevation  March  
2017 

Tony Owen & 
Partners 

28 March 
2017 

Drw No. A300, 
Revision A 

Section A August 
2016 

Tony Owen & 
Partners 

19 August 
2016 

Drw No. A301, 
Revision B 

Section B August 
2016 

Tony Owen & 
Partners 

15 March 
2017 

Drw No. A302, 
Revision C 

Section C April 2017 Tony Owen & 
Partners 

19 April 
2017 

Drw No. A350, 
Revision A 

Ramp Section August 
2016 

Tony Owen & 
Partners 

15 March 
2017 

Drw No. A700, 
Revision A 

External Material 
Finishes  

August 
2016 

Tony Owen & 
Partners 

15 March 
2017 

Reference No. 
SYD2016-1065-
R001C 

Acoustic Report  28/07/2016 Fu Siong Hie 19 August 
2016 

Certificate No. 
745632M 

BASIX 26 July 
2016 

BCA Energy Pty 
Ltd 

19 August 
2016 

- Access Report  09-08-2016 Howard Moutrie 19 August 
2016 

Report No. G178 Geotechnical 
Investigation 
Report 

March 2016 Benviron Group 19 August 
2016 

 
and details submitted to Council on 19 August 2016, 15 March 2017 and 19 April 2017 
with the application for development consent and as amended by the matters referred 
to in Part A of this Determination and the following conditions. 
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DEVELOPMENT ASSESSMENT REPORT 
Application No. 201600419 
Address 1-3 Charles Street, Petersham 
Proposal To demolish part of the premises and construct a 3 part 4 storey 

mixed use building comprising ground floor commercial 
tenancies and 17 residential apartments with basement car 
parking 

Date of Lodgement 19 August 2016 
Applicant Tony Owen Partners 
Owner Grow Build Pty Ltd 
Number of Submissions 5 
Value of works $6,400,000 
Reason for determination at 
Planning Panel 

Clause 4.6 variation to FSR development standard exceeds 
officers’ delegation 

Main Issues Floor Space Ratio  
Recommendation Deferred Commencement Consent 
 
 

 
 

Subject Site:  Objectors:                   
Notified Area:    
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1. Executive Summary 
 
This report concerns an application to demolish part of the premises and construct a 3 part 4 
storey mixed use building comprising ground floor commercial tenancies and 17 residential 
apartments with basement car parking.  
 
The application was notified in accordance with Council's Notification Policy and 5 
submissions were received, of which 1 was a letter with 5 signatories and 1 submission was 
in support of the proposal.   
 
The development results in a departure of 336.5m² (22.7%) from the FSR development 
standard as prescribed under Clause 4.4 of Marrickville Local Environmental Plan (MLEP) 
2011. The application was accompanied by a written request under Clause 4.6 of MLEP 
2011 in relation to the variation to FSR which is supported for the reasons outlined in this 
report.  
 
During assessment of the application, the applicant amended the design of the development 
and submitted a further shadow analysis to address overshadowing impacts to the adjoining 
residential property to the south of the site at 9 Charles Street. The amended proposal was 
not required to be notified in accordance with Council’s Notification Policy as the 
amendments were considered to have a reduced/lesser impact on neighbouring 
development than the original proposal.   
 
The application is considered suitable for the issue of deferred commencement consent 
subject to the imposition of appropriate conditions. 
 
2. Proposal 
 
Approval is sought to demolish part of the premises and construct a 3 part 4 storey mixed 
use building comprising 5 ground floor commercial tenancies and 17 residential apartments 
with basement car parking. 
 
The development is further summarised as follows:  
 
Basement Level 2 
 
• Vehicle ramp from basement level 1; 
• Lift core; 
• Fire stairs; 
• 10 residential car parking spaces (2 accessible); 
• 4 bicycle spaces; and 
• 12 Storage cages. 
 
Basement Level 2 
 
• Vehicle ramp accessed from ‘right of way’; 
• Lift core; 
• Fire stairs; 
• 4 retail/commercial car parking spaces (1 accessible); 
• 5 residential car parking spaces (2 accessible); 
• 1 residential visitors car parking space; 
• 6 bicycle spaces; 
• 2 storage cages; 
• Retail/commercial waste room; 
• Residential waste room and bulky goods holding area; 
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• Plant room; and 
• Commercial tenancy 2 (39.1sqm). 
 
Lower Ground Floor 
 
• Pedestrian entry lobby; 
• Commercial tenancy 2 (64.3sqm); 
• Commercial tenancy 1 (64.3sqm) 
• Retail tenancy 1 (48.5sqm); 
• Retail tenancy 2 (43.8sqm); and 
• Lift core & stair. 
 
Upper Ground Floor 
 
• Lift core, stair and lobby; 
• Unit UG01 – Adaptable 2 Bed (75.3sqm); and 
• Unit UG02 – Adaptable 2 Bed (75.3sqm); 
 
First Floor 
 
• Lift core, stair and lobby; 
• Unit 101 – 1 Bed (50sqm); 
• Unit 102 – 1 Bed (55.9sqm); 
• Unit 103 – 2 Bed (70sqm); 
• Unit 104 – 2 Bed (75sqm); 
• Unit 105 – 2 Bed (75sqm); 
• Unit 106 – 2 Bed (75sqm); and 
• Unit 107 – 3 Bed (95.5sqm). 
 
Second Floor 
 
• Lift core, stair and lobby; 
• Unit 201 - 1 Bed (50sqm); 
• Unit 202 - 1 Bed (56.7sqm); 
• Unit 203 - 2 Bed (70sqm); 
• Unit 204 - 2 Bed (75sqm); 
• Unit 205 - 2 Bed (75sqm);  
• Unit 206 - 2 Bed (75.3sqm); and  
• Unit 207 - 3 Bed (95sqm).  
 
Third Floor 
 
Unit 301 – 3 Bed (98sqm) 
 
The development includes a total of 17 residential units and 4 retail/commercial tenancies.  
 
The residential portion comprises a mix of 4 x 1 bedroom units, 10 x 2 bedroom units and 3 x 
3 bedroom units.  
 
3. Site Description 
 
The site is legally defined as Lot 1 in DP 838817 and is commonly known as 1-3 Charles 
Street, Petersham. The site has a 14.94 metre frontage to Charles Street, a rear boundary of 
20.01 metres and an average depth of 57.29 metres and yields an approximate area of 
987.4sqm. The site benefits from a ‘right of way’ that provides vehicle access to the 
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basement of the existing warehouse on site and vehicle and pedestrian egress to 416, 418, 
420 422 and 424 Parramatta Road (see Image 1 below). 
 

 
Image 1:  Right of Way (Source: Proposed Ground Floor Plan) 

 
The site currently is occupied by a two storey with mezzanine warehouse building and 
basement. The site does not accommodate any trees and is built to front, rear and side 
boundaries. 
 
The site is zoned B2 Local Centre under Marrickville LEP 2011. The site adjoins a heritage 
item to the rear, specifically Heritage Item ‘I209’ – ‘Petersham Inn Hotel’ at 386 and 396 
Parramatta Road and 1-5 Philip Street Petersham. The site adjoins Heritage Conservation 
Area (HCA) ‘C5’ - ‘Petersham Road Commercial Precinct HCA’. 
 
To the north, the site adjoins 416, 418, 420 422 and 424 Parramatta Road which form part of 
the ‘right of way’ and 386 - 414 Parramatta Road. The 5 sites at 416-424 Parramatta Road 
contain 2 storey buildings with commercial shops on the ground floor and residential 
dwellings on first floor. 386 - 414 Parramatta Road contains a 6 storey shop top housing 
development which starts at 386 - 414 Parramatta Road and wraps around to the east to 1-5 
Phillip Street. To the east, the site adjoins 1-5 Phillip Street which contains the Petersham 
Inn with residential dwellings contained above up to a height of 6 storeys. To the south, the 
site adjoins 9 Charles Street which contains a single storey residential dwelling. 
 
Further to the north of the site is Parramatta Road which contains a mix of commercial and 
residential development. Further to the east and west of the site, development generally 
consists of low to medium density residential development and commercial development. 
Further to the south of the site on Charles Street, development consists predominantly of 
single storey residential dwellings.  
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4. Background 
 
4(a) Site history  
 
The following application outlines the relevant development history of the subject site and 
any relevant development application determinations on surrounding properties.  
 
Subject Site 

Application Proposal Decision & Date 
Pre-DA 
201500137 

To demolish part of the premises and 
carry out alterations and additions to the 
existing premises for an adaptive reuse 
into a 3 part 4 storey mixed-use building 
containing ground floor commercial 
tenancies and 17 residential dwellings 
on the upper floors with basement 
parking. 

Advice provided 12 May 
2016 

Determination 
No. 200500603 

To demolish an existing mezzanine 
storage area, carry out internal 
alterations and additions to the premises 
to create additional office space and 
amenities, conversion of warehouse 
space to car parking and to continue the 
use of the premises for an administration 
office and warehouse for a wine 
distribution company 

Approved 29 November 
2005 

 
Surrounding properties 
 
Application Proposal Decision & Date 
Determination 
No. 200400670 – 
386 Parramatta 
Road, Petersham 

To carry out alterations involving the fit 
out of part of the premises for use as a 
tavern with restaurant/bistro, gambling 
facilities and provide entertainment 
within the hotel and application for a 
Place of Public Entertainment licence. 

Approved 6 October 2005 
 
 
 

Order No. 10326 
of 1997 (LEC 
NSW) 

To demolish part of the Petersham Inn 
Hotel and the adjoining nine shops, 
convert the former State Bank into a 
tavern, carry out alterations to nine 
ground floor shops, and erect 92 
dwellings, with off street parking.   

Approved 12 November 
1997 
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4(b) Application history  
 
The following table outlines the relevant history of the subject application.  

Date Discussion / Letter/ Additional Information  
2 February 2017 Request for additional information  
15 February 
2017 

Additional information lodged (incomplete) 

17 February 
2017 

Further request for additional information (regarding incomplete 
information) 

7 March 2017 Additional information lodged 
9 March 2017 Council request to withdraw 
13 March 2017 Applicant request for meeting and discussion with Council staff 
13 March 2017 Council email sent to applicant granting 48 hours to lodge amended 

plans and additional information 
15 March 2017 Amended plans and additional information lodged which are subject of 

this report 
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
79C of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 
• State Environmental Planning Policy No. 55 – Remediation of Land; 
• State Environmental Planning Policy No. 65 - Design Quality of Residential Apartment 

Development (Amendment 3); 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004; and 
• Marrickville Local Environmental Plan 2011. 
 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. Marrickville Development Control 
Plan 2011 (MDCP 2011) provides controls and guidelines for remediation works. SEPP 55 
requires that remediation works must be carried out in accordance with a Remediation 
Action Plan (RAP) as approved by the consent authority and any guidelines enforced under 
the Contaminated Land Management Act 1997. 
 
The site has been used in the past for activities which could have potentially contaminated 
the site. A Detailed Site Investigation was submitted with the application. The site 
investigation concluded the following: 
 
• The site has been used for commercial purposes since prior to 1943 with no 

information of uses prior to 1936. Since the 1950s, the site was used for 
bottling wine and spirits, and in approximately 1972 was used for warehousing 
and distribution of wine and spirit products; 
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• The site and surrounding areas were free of statutory notices issued by the 
EPA under the Contaminated Land Management Act 1997 and the Protection 
of the Environment Operations Act 1997;  

• Potential underground storage tank infrastructure was identified within the 
underlying soil that needs to be identified; 

• Asbestos may be present in existing structures that should be managed during 
demolition; 

• Soil samples were taken from five bore locations across the site. Six is the 
minimum required number of samples for the site size (943m2).  Soils were 
assessed against ‘HIL B – Residential with minimal access to soil’, and ‘HSL D’ 
due to the site carpark and commercial activities on the ground floor. Soils 
sampled were found to be within the HIL B guidelines with the exception of a 
minor exceedance of carcinogenic PAH identified in a hotspot at BH1. 

• Groundwater was not assessed due to existing site structures and needs to be 
assessed after demolition.  

• The detailed site investigation concludes that the site can be made suitable for 
the proposed development, subject to the preparation of a remedial action plan 
which is required to address the hotspot contamination, underground storage 
tank and groundwater assessment; 

• Prior to demolition of current buildings, a hazardous materials survey 
(HAZMAT) is required to determine whether the building at the site contains 
asbestos, lead paint and or any other hazardous material. 

 
A Deferred Commencement condition is included in the recommendation requiring a 
Remedial Action Plan (RAP) to be submitted to Council’s satisfaction. It is likely that 
the site can be made suitable for the proposed development provided that 
investigations and remediation are undertaken prior to construction. 
 
In addition, a deferred commencement condition requiring a Hazardous Materials 
Survey is included in the recommendation as a precautionary measure.  
Given the conclusions drawn in the applicant’s Detailed Site Investigation and the level of 
certainty around the ability to remediate the site, the application is considered to be 
acceptable subject to compliance with the conditions recommended by Council’s 
Environmental Services Section. Council is satisfied “that the land will be remediated before 
the land is used” in accordance with Clause 7(1)(v) of SEPP 55.  
 
5(a)(ii) State Environmental Planning Policy No. 65 - Design Quality of 

Residential Apartment Development (Amendment 3) 
 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
9 design quality principles to guide the design of residential apartment development and to 
assist in assessing such developments. The principles relate to key design issues including 
context and neighbourhood character, built form and scale, density, sustainability, 
landscape, amenity, safety, housing diversity and social interaction and aesthetics.  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the 
development and demonstrates, in terms of the Apartment Design Guide (ADG), how the 
objectives in Parts 3 and 4 of the guide have been achieved. 
 
The development is generally acceptable having regard to the 9 design quality principles as:- 
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• The development is a site specific response within the context of the B2 – Local 

Centre zone; 
• Resource, energy and water efficiency has been addressed through lodgement of a 

BASIX certificate; 
• The development provides good amenity for the dwellings; 
• The development improves the safety and security of the street and is acceptable 

when considered against CPTED principles; and 
 
Apartment Design Guide 
 
The ADG contains objectives, design criteria and design guidelines for residential apartment 
development. In accordance with Clause 6A of the SEPP the requirements contained within 
MDCP 2011 in relation to visual privacy, solar and daylight access, common circulation and 
spaces, apartment sizes and layout, ceiling heights, private open space and balconies, 
natural ventilation and storage have no effect. In this regard objectives design criteria and 
design guidelines set out in Parts 3 and 4 of the ADG prevail.    
 
The development has been assessed against the relevant design criteria within Part 3 and 4 
of the ADG as follows: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
 
• Communal open space has a minimum area equal to 25% of the site.  
• Developments achieve a minimum of 50% direct sunlight to the principal usable 

part of the communal open space for a minimum of 2 hours between 9am and 
3pm on 21 June (mid-winter). 

 
No communal open space has been provided due to the reliance on the location of 
existing perimeter walls. However, each residential unit is provided with adequate 
usable private open space accessed from a living area.  
Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 

Site Area Minimum Dimensions 

650m2 - 1,500m2 3m 
 
The development does not provide deep soil zones. However, due to the retention of 
the existing footprint of the building and location of the existing basement, there is 
limited opportunity for deep soil planting. This is considered to be acceptable within 
an urbanised mixed use centre. 
Visual Privacy/Building Separation 
 



Inner West Planning Panel ITEM 5 
 

PAGE 196 

The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:  
 

Building Height Habitable rooms and 
balconies 

Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 
Up to 25 metres (5-8 
storeys) 

9 metres 4.5 metres 

Over 25 metres (9+ storeys) 12 metres 6 metres 
 
The reliance on the positon of the perimeter walls of the existing building on site and the 
upward continuation of new levels on the perimeter renders the development non-compliant 
with the building separation distances required by the ADG to side and rear boundaries.  
 
Despite the non-compliance, the development is considered to maintain an acceptable level 
of visual privacy for the following reasons:- 
 
• Habitable rooms and balconies have been positioned to face the north (side) and 

west (front) where the greatest building separation from adjoining development is 
situated; 
 

• The majority of the northern elevation is setback at a minimum distance of 4.8 metres 
from the northern boundary of the right of way; 

 
• Balconies on the north elevation facing the ‘right of way’ are setback between 9 

metres and 14 metres from habitable rooms and balconies of development opposing 
the site and are situated behind louvered privacy screening incorporated into the 
design across the north elevation. To this extent the built form by virtue of the 
balconies to the northern boundary are setback from the boundary;  

 
• The south (side) and east (rear) elevation of the development is void of openings;  

 
• The adjoining residential dwelling at 9 Charles Street is setback a minimum 1 metre 

from the blank wall proposed on the south elevation; and 
 

• The mixed use development to rear of the site is setback 3 metres from the rear 
facing wall of the development which is void of openings. 

 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 
• Living rooms and private open spaces of at least 70% of apartments in a 

building receive a minimum of 2 hours direct sunlight between 9.00am and 
3.00pm at mid-winter. 

• A maximum of 15% of apartments in a building receive no direct sunlight 
between 9.00am and 3.00pm at mid-winter. 

 
The proportion of units which comply with the minimum solar access requirements of the 
ADG is 12 of 17, being 70.58%, with 2 of 17 (12%) units receiving no direct sunlight in mid-
winter. The proposal therefore complies with the solar access requirements prescribed by 
the ADG. 
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Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 
• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of 

the building.  
• Overall depth of a cross-over or cross-through apartment does not exceed 18 

metres, measured glass line to glass line. 
 
The plans provided suggest that 16 of the 17 units, being 94%, will provide for natural cross 
ventilation. No apartments exceed 18 metres in depth. However, an assessment of the 
proposal by Council’s Heritage and Urban Design Advisor indicates that cross ventilation, as 
shown on the diagrams, can only be achieved if windows are provided to 
bathrooms/kitchens facing the gallery and/or operable transom windows/louvres are 
provided above the entry doors. A condition of consent is included in the recommendation 
requiring the provision of amended plans before the issue of a Construction Certificate 
addressing the above.  
 
Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 

Minimum Ceiling Height  
Habitable Rooms 2.7 metres 
Non-Habitable 2.4 metres 

 
The ceiling height of each storey will be a minimum 2.7 metres throughout each apartment.  
 
Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 35m2 

1 Bedroom apartments 50m2 

2 Bedroom apartments 70m2 

 
All the proposed units comply with the minimum area as stipulated under the ADG.  
 
Apartment Layout 
 
The ADG prescribes the following recommendations for apartment layouts: 
 
• Every habitable room must have a window in an external wall with a total 

minimum glass area of not less than 10% of the floor area of the room. Daylight 
and air may not be borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining and kitchen are combined) the 

maximum habitable room depth is 8 metres from a window. 
• Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 

(excluding wardrobe space). 
• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
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• Living rooms or combined living/dining rooms have a minimum width of: 
§ 3.6 metres for studio and 1 bedroom apartments. 
§ 4 metres for 2 and 3 bedroom apartments. 

• The width of cross-over or cross-through apartments are at least 4 metres 
internally to avoid deep narrow apartment layouts. 

 
Room depths, bedroom, living and combined living/dining room sizes and dimensions and 
window sizes for each unit of the 17 units proposed complies with the criteria prescribed 
above.  
 
Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 
Studio apartments 4m2 - 
1 Bedroom apartments 8m2 2 metres 
2 Bedroom apartments 10m2 2 metres 

Note: The minimum balcony depth to be counted as contributing to the balcony area is 1 
metres. 
 

The ADG also prescribes that for apartments at ground level or on a podium or similar 
structure, a private open space area is provided instead of a balcony. It must have a 
minimum area of 15m2 and a minimum depth of 3 metres. 
 
All units provide a balcony of the required size and dimension as recommended by the ADG. 
Units UG01 and UG02 on the upper ground floor provide a terrace area of 22.5sqm and 
18.5sqm respectively. 
 
Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 4m3 

1 Bedroom apartments 6m3 

2 Bedroom apartments 8m3 

Note: At least 50% of the required storage is to be located within the apartment. 
 
In addition to storage within units, storage cages have been provided on the basement level. 
All units are provided with an area of storage equal to or greater than the minimum area 
recommended by the ADG. 
 
5(a)(iii)  State Environmental Planning Policy (Building Sustainability Index: BASIX) 

2004 
 
A BASIX Certificate was submitted with the application indicating the proposal achieves full 
compliance with the BASIX requirements. Appropriate conditions are included in the 
recommendation to ensure the BASIX Certificate commitments are implemented into the 
development. 
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5(a)(iv) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011: 
 
• Clause 2.3 – Land Use Table and Zone Objectives;  
• Clause 2.7 – Demolition; 
• Clause 4.3 – Building Height; 
• Clause 4.4 – Floor Space Ratio; 
• Clause 4.6 – Exceptions to Development Standards; 
• Clause 5.10 – Heritage Conservation;  
• Clause 6.2 – Earthworks; and 
• Clause 6.5 – Development in Areas Subject to Aircraft Noise 

The following table provides an assessment of the application against the development 
standards: 
 
Standard (maximum) Proposal % of non-

compliance 
Compliance 

Floor Space Ratio 
Maximum:  1.5:1 
(1,481.4m2) 

1,817.9m2   22.7% No 

Height of Building 
Maximum:     14 metres 

 
14 metres 

 
- 

 
Yes 

 
The following provides further discussion of the relevant issues: 
 
(i) Land Use Table and Zone Objectives (Clause 2.3) 
 
The site is zoned B2 – Local Centre under the provisions of MLEP 2011. The development is 
permissible with Council's consent under the zoning provisions applying to the land. 
 
The development is acceptable having regard to the objectives of the B2 – Local Centre 
zone. 
 
(ii) Demolition (Clause 2.7) 
 
Clause 2.7 of MLEP 2011 states that the demolition of a building or work may be carried out 
only with development consent. The application seeks consent for demolition works. 
Council’s standard conditions relating to demolition works are included in the 
recommendation. 
 
(iii) Height (Clause 4.3) 
 
A maximum building height of 14 metres applies to the land under MLEP 2011. The 
development has a maximum building height of 11.5 metres which complies with the 
development standard. 
 
(iv) Floor Space Ratio (Clause 4.4) 
 
A maximum floor space ratio (FSR) of 1.5:1 applies to the development under MLEP 2011. 
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The development has a gross floor area (GFA) of 1,817.9sqm which equates to a FSR of 
1.84:1 on the 987.4sqm site which does not comply with the development standard. 
 
A written request, in relation to the development’s non-compliance with the FSR 
development standard in accordance with Clause 4.6 (Exception to Development Standards) 
of MLEP 2011, was submitted with the application. That request is discussed below under 
the heading “Exceptions to Development Standards (Clause 4.6)”. 
 
(v) Exceptions to Development Standards (Clause 4.6)  
 
Clause 4.6 contains provisions that provide a degree of flexibility in applying certain 
development standards to particular development.  Under Clause 4.6(2), Development 
consent may be granted for development even though the development would contravene a 
development standard imposed by this or any other environmental planning instrument. 
 
The development exceeds the maximum floor space ratio development standard prescribed 
under Clause 4.4 of MLEP 2011.  
 
A written request in relation to the contravention to the FSR development standard in 
accordance with Clause 4.6 (Exceptions to Develo pment Standards) of MLEP 2011 was 
submitted with the application. The applicant considers compliance with the development 
standard to be unreasonable and unnecessary and that there are sufficient environmental 
planning grounds for the contravention to the FSR standard as follows: 
 
• The site is zoned B2 Local Centre, with an FSR of 1.5:1 and a height of 14 metres. 

Based upon this land use, FSR and height, it is reasonable to establish that the 
desired future built form and character for the site is a medium density built form. In 
that context, the proposed FSR of 1.84:1 provides a better relationship with the 14 
metre height standard. Furthermore, the majority of the proposed building is well within 
the 14 metre height. In this circumstance, it is appropriate to vary the FSR to achieve 
the desired height and provide a better rationalisation between the FSR and height 
standards; 

 
• The proposal provides a contextually appropriate height transition between the six 

storey building to the north and the low density residential development to the south; 
 
• The proposed bulk of the proposal is considered to be consistent with adjoining 

existing development and the desired future character of the area; 
 
• The shadow diagrams demonstrate that the shadow cast by the development is to the 

south, where the existing building already shadows these properties to a similar extent. 
The proposal results in a minor increase to the shadow, however, it is considered a 
reasonable increase given the applicable planning controls and efforts to minimise 
shadowing to north facing living rooms and private open space where possible; 

 
• The proposal does not result in significant adverse environmental impacts in terms of 

shadow, holistic amenity, privacy, traffic, view loss or streetscape presentation; 
 
• The proposal is consistent with the objectives of the FSR standard; and 
 
• The proposal is consistent with the objectives for the B2 – Local Centre zone. 
 
The justification provided in the applicant’s written submission is considered to be well 
founded and worthy of support.  It is considered that there are sufficient environmental 
planning grounds as to why the FSR development standard should be varied in this 
particular circumstance based on the outcomes of planning law precedents such as those 
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contained in Wehbe v Pittwater Council [2007] NSWLEC827, Four2Five Pty Ltd v Ashfield 
Council [2015] NSWLEC90 and Moskovich v Waverley Council [2016].   
 
As demonstrated in the assessment provided in this report, the additional FSR does not 
result in adverse amenity impacts for residents of adjoining properties, results in improved 
amenity for future occupants and the architectural form proposed responds appropriately to 
the adjoining site context and future character of the area.  
 
(vi) Heritage Conservation (Clause 5.10) 
 
The site adjoins the Parramatta Road Commercial Precinct Heritage Conservation Area 
(HCA5) and adjoins a Heritage Item – Petersham Inn Hotel (i209). 
 
The application was referred to Council’s Urban Design and Heritage Advisor who raised no 
objection to the proposed development subject to minor amendments relating to ventilation 
for units. These issues are not based on issues of heritage.  
 
In summary, the development would have minimal impact on the adjoining HCA and 
adjoining heritage item given the development sits behind both the HCA and heritage item 
and is not visible from the primary street frontages of sites within the adjoining HCA or the 
street frontage of the heritage item.  
 
The development satisfies Clause 5.10 of MLEP 2011 and Part 8 of MDCP 2011. 
 
(vii) Earthworks (Clause 6.2)  
 
Clause 6.2 of MLEP 2011 requires the consent authority to have regard to certain matters 
where earthworks that require development consent are proposed. The development 
includes excavation for a basement level, which subject to conditions which have been 
included in the recommendation, is unlikely to have a detrimental impact on environmental 
functions or processes, neighbouring sites, cultural or heritage items or features of the 
surrounding land.  
 
(viii) Development in areas subject to Aircraft Noise (Clause 6.5) 
 
Clause 6.5 applies to development that is in an ANEF contour of 20 or greater, and the 
consent authority considers is likely to be adversely affected by aircraft noise. 
 
The site is located within the 25-30 Australian Noise Exposure Forecast (2033) Contour. 
 
The development is likely to be affected by aircraft noise and the carrying out of 
development would result in an increase in the number of people affected by aircraft noise. 
 
The development would need to be noise attenuated in accordance with AS2021:2000. An 
acoustic report was submitted with the documentation regarding noise attenuation for the 
development. The report states that the development can be noise attenuated from aircraft 
noise to meet the indoor design sound levels shown in Table 3.3 (Indoor Design Sound 
Levels for Determination of Aircraft Noise Reduction) in AS 2021:2000. Conditions are 
included in the recommendation to ensure that noise attenuation measures are incorporated 
into the development complying with Australian Standard 2021:2000. 
 
5(b) Draft Environmental Planning Instruments 
 
There are no relevant Draft Environmental Planning Instruments.  
 



Inner West Planning Panel ITEM 5 
 

PAGE 202 

5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions Marrickville Development Control Plan 2011.  
 
Part Compliance/ 
Part 2 – GENERIC PROVISIONS 
Part 2.1 – Urban Design Yes – refer to discussion 
Part 2.3 – Site and Context Analysis Yes  
Part 2.5 – Equity of Access and Mobility Yes – refer to discussion 
Part 2.6 – Visual and Acoustic Privacy Yes – refer to discussion  
Part 2.7 – Solar Access and Overshadowing No – refer to discussion 
Part 2.9 – Community Safety Yes – refer to discussion 
Part 2.10 – Parking Yes – (subject to conditions) 

refer to discussion 
Part 2.17 – Water Sensitive Design Yes – refer to discussion 
Part 2.18 – Landscaping and Open Space Yes – refer to discussion 
Part 2.21 – Site Facilities and Waste Management No – refer to discussion 
Part 5  – Mixed Use Development 
Part 5.1.3.1 – FSR No – refer to discussion 
Part 5.1.3.2 – Height  Yes 
Part 5.1.3.3 – Massing and Setbacks  No – refer to discussion 
Part 5.1.3.4 - Building Depth  No – refer to discussion 
Part 5.1.3.5 - Building Separation  No – refer to discussion 
Part 5.1.4 – Building Detail Yes 
Part 5.1.4.2 – Active Street Frontage Uses and 
Shopfront Design 

Yes 

Part 5.1.5 - Building Use  Yes  
Part 5.1.5.2 – Dwelling Mix No – refer to discussion  
Part 9 – STRATEGIC CONTEXT 
Part 9.3 – Parramatta Road Precinct (Precinct 9.35) Yes – Refer to discussion  
 
The following provides discussion of the relevant issues: 
 
PART 2 – GENERIC PROVISIONS 
 
(i) Urban Design (Part 2.1) 
 
It is assessed that the development is acceptable having regard to the relevant aspects of 
the 12 urban design principles. 
 
The application was also referred to Council’s Urban Design and Heritage Advisor who 
supports the proposal subject to the imposition of conditions which are included in the 
recommendation of this report. It is also noted that the applicant has responded adequately 
to the recommendations of Council’s Urban Design and Heritage Advisor at Pre –DA stage 
and DA stage in: 
 
• Altering the design to ensure that the streetscape presentation is improved with 

increased articulation to the western elevation fronting Charles Street; and  
• Relocating the residential entry lobby to provide access near to the street entry 

point. 
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(ii) Equity of Access and Mobility (Part 2.5) 
 
The development requires a minimum of 4 adaptable dwellings and 4 accessible resident 
parking spaces. In addition, all areas of the development are required to be accessible by 
persons with a disability. 
 
The development provides 4 adaptable dwellings, 4 accessible resident parking spaces and 
accessible entry and continuous path of travel within the development including the 
commercial tenancies in accordance with the requirements of MDCP 2011. An Access 
Report was submitted with the application and demonstrates compliance with relevant 
access requirements.  
 
The matter of accessible car spaces is further discussed below in this section of the report 
under the heading ‘Parking (Part 2.10)’.  
 
Further assessment of the application under the Premises Standards will occur at 
Construction Certificate stage. Appropriate conditions are included in the recommendation to 
ensure compliance.  
 
(iii) Acoustic and Visual Privacy (Part 2.6) 
 
The development maintains a high level of acoustic and visual privacy for adjoining 
residential dwellings to the north, east and south and ensures a high level of acoustic and 
visual privacy for future occupants of the development itself. The following points are noted: 
 
• Balconies and upper ground floor terraces facing the ‘right of way’ are to be 

constructed behind privacy treatment consisting of louvered screening which 
has been incorporated into the design feature across the northern elevation to 
protect the privacy of opposing development to the north and the privacy of 
future occupants of the development itself;  

• Balconies and terraces facing the north on the ‘right of way’ are separated at a 
minimum distance of 9 metres from habitable rooms and balconies opposing 
the site to the north; 

• Balconies facing the street are separated at a minimum of 14 metres from 
development opposing the site across Charles Street; 

• The rear (east) and side (south) walls of the development are to be of solid 
construction, void of any glazing or door openings;  

• Balcony and terrace areas are not likely to generate unreasonable levels of 
noise which would be out of character with what is expected of a residential 
use; and 

• A condition of consent has been included requiring any noise from plant and 
equipment (i.e. – air conditioning units) to not exceed 5dBa above background 
noise. 

 
(iv) Solar Access and Overshadowing (Part 2.7) 
 
Overshadowing 
 
The site is an east-west orientated site and extends along the full length of residential 
properties that adjoin it to the south. Due to this orientation, the development will 
overshadow residential dwelling houses to the south of the site at 9, 11, 13 and 15 Charles 
Street and their respective rear open space areas. 
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It is noted that the existing building on the site generates overshadowing of a similar extent 
to that of the proposed development; however, the additional bulk of the development will 
result in increased shadow. 
 
The following analysis addresses the overall overshadowing impact of the development 
upon the abovementioned residential properties, and their respective living areas and 
principal areas of private open space on June 21. 
 
Control C2 of Part 2.7.3 of the MDCP 2011 states:- 
 

Direct solar access to windows of principal living areas and principal areas of open 
space of nearby residential accommodation must not be reduced to less than 2 hours 
between 9:00am and 3:00pm on 21 June. 

 
Comment: 
 
Plan and elevation shadow diagrams and written shadow analysis were submitted by the 
applicant showing existing and proposed shadows for June 21 and September 21. 
 
The shadow diagrams indicate that on June 21: 
 

• 9 Charles Street currently receives no direct solar access to its principal area of open 
space or north facing kitchen window with no change proposed; 

• 11 Charles Street currently receives less than 2 hours of direct solar access to an 
average of 5% of its principal area of open space and will be further reduced to 
receive an average of 2.5% of its rear open space; and 

• 13 and 15 Charles Street currently receive a minimum of 2 hours direct solar access 
to their respective principal area of open space and will continue to receive a 
minimum of 2 hours. 

 
With respect to 11 Charles Street and the further reduction of solar access to its principal 
area of open space, Control C2(ii) of Part 2.7.3 of MDCP 2011 states: 
 

If the development proposal results in a further decrease in sunlight available on 21 
June, Council will consider:  

a.   The development potential of the site;  

Comment: 
The development potential of the site is represented primarily by the applicable maximum 14 
metre height and maximum 1.5:1 FSR development standards.  
 
In this instance, the portion of the development which further reduces solar access to 11 
Charles Street is proposed at a height of 11.55 metres. As discussed above, the FSR of the 
development is subject to a request vary Council’s maximum FSR controls under Clause 4.6 
of MLEP 2011 and has been discussed above in Section 5(a)(iv) of this report. It is 
considered that the height of the development has more potential in this instance to impact 
on the shadowing of adjoining development. As the height of the development which causes 
the solar access reduction to 11 Charles Street is significantly lower than the allowable 14 
metre height applicable to the site, the development is considered acceptable with respect to 
the further 2.5% loss of solar access.   
 

b.   The particular circumstances of the neighbouring site(s), for example, the proximity    
of any residential accommodation to the boundary, the resultant proximity of 
windows to the boundary, and whether this makes compliance difficult;  

Comment: 
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The principal area of open space of 11 Charles Street is located a minimum 7.7 metres from 
the boundary of the site. It is considered that compliance is made difficult In light of the 
proximity of the site to 11 Charles Street and the orientation of the site.  
 

c.    Any exceptional circumstances of the subject site such as heritage, built form or 
topography; and  

Comment: 
There are no apparent exceptional circumstances applicable to the site. 
 

d.   Whether the sunlight available in March to September is significantly reduced, 
such that it impacts upon the functioning of principal living areas and the principal 
areas of open space. To ensure compliance with this control, separate shadow 
diagrams for the March/September period must be submitted. 

 
Comment: 
Separate shadow diagrams for 21 September were provided and show that there will be a 
minimal reduction of direct solar access to the principal area of open space of 11 Charles 
Street between 9:00am and 11:00am over an average of 14.5% of its surface area. This is 
considered minimal given there is no impact after 11:00am where the principal area of open 
space remains almost entirely in sun after this time.  
 
9 Charles Street 
 
A submission was received from the property owner of 9 Charles Street which included an 
objection to the proposed shadow impact to the principal area of open space and an east 
facing kitchen window at the property. 
 
Given that the shadow diagrams submitted with the application show that both the private 
open space and east facing window do not currently receive any direct solar access on June 
21, upon Council’s request the applicant submitted plan and elevation diagrams for 21 
September to allow for a merit assessment of the shadow impacts to 9 Charles Street on 
September 21 to be undertaken.  
 
Principal area of open space  
The shadow diagrams illustrate that the principal area of open space for 9 Charles Street 
currently receives 2 hours of direct solar access over an average of 30.57% of rear yard 
between 9:00am and 3:00pm on September 21 and this would be reduced to an average of 
27.14%; representing a loss of 3.43%. 
 
East Facing Kitchen Window 
The elevational shadow diagrams illustrate that the east facing kitchen window currently 
receives direct sun to an average of approximately 65% of its glazed area between 9:00am 
and 12:00pm after which time it is in self shadow.  
 
The original development resulted in a reduction of direct sun to an average of 
approximately 35% of its glazed area between 9:00am and 12:00pm. 
 
Council raised concern with the applicant with respect to the loss of direct sunlight to the rear 
open space and east facing kitchen window of 9 Charles Street on September 21 given that 
9 Charles Street does not currently receive any direct solar access on June 21. 
 
In response to Council’s concern, the applicant amended the proposal by deleting a portion 
of roof over void space on the upper level and providing a chamfered roof to this section of 
the building and submitted additional elevational shadow diagrams. The elevational shadow 
diagrams show that the amended design will have no additional impact to the east facing 
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kitchen window. The modification of the roof will likely increase the available direct solar 
access to the rear open space of 9 Charles Street to similar to its current level. 
 
The development does result in a reasonable level of additional shadow to the rear open 
space of 11 Charles Street on June 21, however for the reasons discussed above in 
response to Control C2(ii) in Part 2.7.3 of MDCP 2011, the reduction is considered 
acceptable in this instance. Further, the applicant has amended the development to ensure 
that direct solar access currently provided to the rear open space and east facing kitchen 
window of 9 Charles Street on September 21 is protected. 
 
(v) Community Safety (Part 2.9) 
 
Part 2.9 of MDCP 2011 contains objectives relating to community safety. The proposal 
provides clear visible entrances to the building from Charles Street, secure parking, 
habitable rooms overlooking Charles Street and the ‘right of way’ and design features which 
would allow for casual surveillance of the street. Appropriate conditions are included in the 
recommendation regarding lighting and anti-graffiti treatment to the development.    
 
(vi) Parking (Part 2.10) 
 
Car, Bicycle and Motorcycle Parking Spaces 
 
The site is located in Parking Area 2 under Part 2.10 of MDCP 2011. The following table 
summarises the car, bicycle and motorcycle parking requirements for the development: 
 

Component Control Required Proposed Complies? 
Car Parking 

Resident Car 
Parking 

0.5 car parking 
spaces per 1 
bedroom unit (non 
adaptable) 

4 x 1 bed units 
 
= 2 spaces 

 
11 Non 

accessible 
spaces 

 
4 accessible 

spaces 

No shortfall 
in 1 non-

accessible 
space 

 
Yes 

(accessible 
spaces) 

1 car parking spaces  
per 2 bedroom unit 
(non adaptable) 

6 x 2 bed unit 
 
= 6 spaces 

1.2 car parking 
spaces per 3 
bedroom unit (non 
adaptable) 

3 x 3 bed unit 
 
= 4 spaces 

1 car parking space 
per 1 adaptable 
dwelling  

4 x adaptable 
dwellings 
 
= 4 accessible 
spaces 

 
Commercial/ 
Retail Parking 
 
 

 
1 car parking space 
per 80sqm GFA  

 
260sqm 
 
= 3 spaces  

  3 spaces 
(non-
accessible) 

Yes 

 
 
 
 

 
1 accessible space 
per 10 spaces  

 
4 spaces  
 
= 0 accessible 

 
 
 

1 accessible 

 
 

No 
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Component Control Required Proposed Complies? 
spaces required space 

 TOTAL:  19 spaces 19 Spaces Yes* 
Visitor Car 
Parking 

0.1 car parking 
space per unit (non 
adaptable) 

13 units 
= 1 space 

 
1 standard 

visitor space 
 

1 Accessible 
visitor space 

 
 

 
       Yes 
 
 
       Yes 
 

1 accessible visitor’s 
car parking space 
per 4 accessible car 
parking spaces 

1 accessible space 

 TOTAL: 2 Spaces 2 Spaces  
Bicycle Parking 

Resident 
Bicycle 
Parking 

1 bicycle parking 
space per 2 units 

17 units 
= 9 spaces 

8 spaces No 
Visitor Bicycle 
Parking 

1 bicycle parking 
space per 10 units 

17 units 
= 2 spaces 

Motorcycle Parking 
Motorcycle 
Parking 

5% of the total car 
parking requirement 

21 car parking 
spaces required 
= 1 space 

1 space Yes 

 
Table1: Car, Bicycle and Motorcycle Parking Control Compliance Table 

 
As detailed above, whilst the total number of car parking spaces required is provided, the 
allocation of spaces is not in accordance with the car parking requirements prescribed. This 
is illustrated in Table 1 where there is a shortfall of 1 residential (non-accessible) parking 
space and the provision of 1 additional accessible commercial car parking space (which is 
not required).  
 
It is considered appropriate in this instance that the accessible commercial car parking 
space be reallocated to a residential parking space to address the non-compliance. A 
condition is included in the recommendation requiring the retail/commercial accessible 
parking space to be re-allocated to resident parking.  
 
In addition, the proposed provision of bicycle parking spaces is deficient by 3 spaces. A 
condition is included in the recommendation requiring that 3 additional bicycle spaces be 
provided in basement levels.  
 
Subject to the conditions discussed above, the development is acceptable pursuant to Part 
2.10 of MDCP 2011.   
 
(vii) Water Sensitive Urban Design (Part 2.17) 
 
Part 2.17 of MDCP 2011 contains objectives and controls relating to Water Sensitive Urban 
Design (WSUD) including requirements for shop top developments. 
 
In relation to water conservation requirements the residential components of such 
developments are required to demonstrate compliance with State Environmental Planning 
Policy – Building Sustainability Index (BASIX). 
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Conditions have been included in the recommendation requiring the provision of energy 
efficient fixtures in accordance with Council requirements. 
 
(viii) Landscaping and Open Spaces (Part 2.18) 
 
Landscaped Area 
 
In accordance with Part 2.18 of MDCP 2011, landscaped/open space areas for mixed use 
developments is determined on merit and depends on the overall streetscape and the 
desired future character of the area/precinct.  
 
The site currently has 100% site coverage and accommodates no deep soil zone and 
minimal planting on the roof top. The development retains the existing site coverage and 
provides some planting by way of a green wall running up the internal face of the southern 
boundary wall adjacent to the vertical void space.  
 
Given the development does not allow for new open landscaping or deep soil areas, the 
minimal planting proposed is considered an acceptable response in this instance.  
 
A landscape plan and maintenance schedule was not submitted with the application with 
respect to the internal green wall. A condition is included in the recommendation requiring 
the submission of a landscape plan and maintenance schedule and a plan showing full 
details of the green wall design. 
 
Private Open Space 
 
The development provides balconies for each dwelling in accordance with SEPP 65 
requirements, which prevail over the requirements prescribed by MDCP 2011 and this 
matter has been discussed in greater detail under Part 5a(ii) of this report.  
 
(ix) Site Facilities and Waste Management (Part 2.21) 
 
2.21.2.1 Recycling and Waste Management 
 
A Recycling and Waste Management Plan (RWMP) was submitted with the application and 
is considered to be adequate. In accordance with Part 2.21 of MDCP 2011, development 
with 4 or more storeys requires a garbage chute or waste storage room for waste disposal on 
each floor. The development does not provide a chute or waste storage room on each floor.  
 
This is acceptable in this case as the top floor (4th storey) contains 1 residential unit and to 
require a garbage chute on each floor would require either the relocation of the garbage 
holding area towards the front of the site adjoining the lift core, or the relocation of entry 
lobbies to the north side of the site and reconfiguration of units on all levels. Both scenarios 
would significantly alter the design leading to a poor streetscape and amenity outcome for 
the development.   
 
2.21.2.5   Residential Waste 
 
Separate residential waste facilities have been provided on the ground floor level. The 
garbage room has an area of 21.1sqm which is considered a sufficient size to accommodate 
the required 17 x 240 litre bins for waste and recycling.   
 
A bulky goods area of 15sqm is provided adjoining the residential waste area in accordance 
with Council’s requirements. 
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A condition of consent is included in the recommendation requiring adequate bin 
management for collection periods so as to minimise the impact of bins left out on the street 
on collection days.  
 
2.21.2.6    Commercial Waste 
 
Separate commercial waste facilities have been provided on the ground floor level. The 
garbage room has an area of 11.6sqm which is considered a sufficient size to accommodate 
the required 7 x 240 litre bins for waste and recycling.   
  
2.21.3.1 Clothes drying facilities 
 
Under the provisions of Part 2.21.2 of MDCP 2011, external clothes drying areas are 
required at a rate of 3.75m² per dwelling, with a minimum 6 metres of clothes line for each 
dwelling. 
 
The balconies proposed for each dwelling are considered to be capable of accommodating 
suitable clothes drying areas for future occupants.  
 
PART 5 - COMMERCIAL AND MIXED USE DEVELOPMENT 
 
Part 5 of MDCP 2011 contains controls for commercial and mixed use developments. The 
following assessment has been provided in areas of the development which are not 
consistent with the design parameters set out in Part 5 of MDCP 2011. 
 
(i) FSR (Part 5.1.3.1) 

 
Control C1 in Part 5.1.3.1 requires that the FSR for a development must be consistent with 
the FSR standards prescribed within MLEP 2011. 
 
FSR has been discussed in Section 5(a)(iv) above in this report. 
 
(ii) Massing and Setbacks (Part 5.1.3.3) 
 
Rear massing  
 
The development includes protrusions outside of the required rear building envelope which 
is attributed to unit 207 on Level 2 and 301 on Level 3 and is shown in image 2 below.  
 

 
Image 2: Building Envelope (Protrusion Marked in Red). 

 
Notwithstanding the above, control C13 in MDCP 2011 states that building envelopes may 
exceed the building envelope control where the rear massing that penetrates above the 
envelope will not cause significant visual bulk or amenity impacts to neighbouring properties 
at the rear.  
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In this case, window openings of the adjoining development to the rear that face the area of 
protrusion service common corridors for entry to residential units. In addition, the top most 
floor of the adjoining residential flat building to the rear contains a rear balcony, however, the 
roof of the proposed development will sit lower than the floor level of the neighbouring 
balcony and an outlook over the roof of the proposed development will be maintained. 
 
In light of the above, the area of proposed development which exceeds the building 
envelope will not result in visual bulk or overshadowing impact to habitable living areas of 
the adjoining residential flat building to the rear and is acceptable in this regard. 
 
Roof-top level massing    
 
The development includes dwellings within the top 3 metres of the maximum height control 
and is therefore contrary to control C15 within Part 5.1.3.3 of MDCP 2011. However, this 
height restriction conflicts with the maximum 14 metre height control applicable to the site, 
which the development complies with. In addition, the area within the top 3 metres is 
attributed to 1 residential unit which is situated to the rear of the site and will not be visible 
from the street.  
 
In light of the above, the development is considered acceptable pursuant to part 5.1.3.3 of 
MDCP 2011. 
 
(iii) Building Depth (Part 5.1.3.4) 
 
Control C16 requires that residential development above a first floor has a maximum 
envelope depth of 22 metres. 
 
The development does not comply with the above control due to the narrow site width and 
the length (depth) of the development continuing from front to rear. The intent of the 
envelope depth control is to maintain amenity to adjoining properties. In this instance, the 
depth does not result in unreasonable amenity impacts to adjoining development to the south 
east given that additional overshadowing impacts have been minimised through 
amendments to the design. 
 
In view of the above, the development is considered acceptable pursuant to Part 5.1.3.4 of 
MDCP 2011.  
 
(iv) Building Separation (Part 5.1.3.5) 
 
Building separation controls contained within Part 5.1.3.5 are effectively superseded by 
Parts 3 and 4 of the ADG which has been discussed in Part 5a(ii) of this report. 
 
(v) Dwelling Mix (Part 5.1.5.2) 
 
Part 5.1.5.2 of MDCP 2011 prescribes the following dwelling mix requirements for mixed use 
developments containing 6 or more dwellings: 
 

“C54 New developments with six or more dwellings must provide the following mix of 
dwelling types: 
i. Studio   5% - 20% 
ii. 1 bedroom   10% - 40% 
iii. 2 bedroom   40% - 75%; and 
iv. 3 bedroom or bigger 10% - 45%.” 

 
The residential component of the development includes nil x studio apartments (0%), 4 x 1 
bedroom units (23.53%), 10 x 2 bedroom units (58.82%) and 3x 3 bedroom units (17.65%).  
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The development does not provide studio dwellings and therefore does not comply with the 
unit mix requirements above. 
 
Having regard to the local area and the availability of different dwelling mixes, the 
development is considered to provide a suitable dwelling mix to meet the demand for the 
local demographics. The variation to the dwelling mix control is considered minimal and 
justified in this instance.   
 
PART 9 – STRATEGIC CONTEXT 
 
The property is located in Parramatta Road Precinct (Precinct 35) under MDCP 2011, 
however the site is not within a Masterplan area and is not subject to scenario based 
controls for building envelope, height or FSR.  
 
Part 9.35.2 of MDCP 2011 contains desired future character objectives. The development is 
acceptable with the stated desired future character objectives in that it retains a nil setback 
front setback and provides strong definition to the street, provides an active commercial 
frontage and provides good urban design and suitable amenity for occupants. 
 
5(d) The Likely Impacts 
 
The assessment of the development application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact on the locality. 
 
5(e) The suitability of the site for the development 
 
The site is zoned B2 – Local Centre. Provided that any adverse effects on adjoining 
properties are minimised, this site is considered suitable to accommodate the proposed 
development, and this has been demonstrated in the assessment of the application. 
 
5(f) Any submissions 
 
The application was advertised, an on-site notice displayed on the property and 
residents/property owners in the vicinity of the property were notified of the development in 
accordance with Council's policy.  A total of 5 submissions were received of which 1 was a 
letter with 4 signatories and 1 was in support.   
 
The following issues raised in submissions have been discussed in this report: 
 
(i) Height; 
(ii) FSR;  
(iii) Zone Objectives; 
(iv) Compliance with Part 5 of MDCP 2011; 
(v) Overshadowing; 
(vi) Privacy; 
(vii) Traffic; 
(viii) Parking; 
 
In addition to the above, the submissions raised the following concerns which are discussed 
under the respective headings below: 
 
(i) The use of the ‘right of way’ should not be allowed for vehicular access into the 

basement as currently it is only used for vehicle owners residing at 416, 418, 420, 422 
and 424 Parramatta Road. The existing entrance off Charles Street should be used as 
an alternative. 
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Comment:  
 
The site currently benefits from 2 vehicle access points, one from Charles Street and one 
from the ‘right of way’. Maintaining the use of the Charles Street vehicular access point 
would compromise the provision of an active commercial frontage to the street as required 
by Council’s controls. The continued and increased reliance across the ‘right of way’ for 
vehicles to access the proposed basement entrance point is considered result in a better 
planning outcome.  
 
(ii) Details on the plans show temporary construction activities required and a sediment 

control fence during construction that will mean that during construction vehicle access 
to 416, 418, 420, 422 and 424 Parramatta Road will not be possible. 

 
Comment:  
Conditions of consent are included in the recommendation which address access during 
construction. 
 
(iii) The Statement of Environmental Effects (SEE) submitted with the application contains 

a number of errors in the description of the site, extent of the building retained, 
demolished or re-used and reference to Council DCP controls. 

 
Comment:  
Council notes the discrepancies in the SEE; however, the assessment of the proposal and 
its impacts has not been impacted by the discrepancies and further information has been 
provided upon Council’s request to enable full and proper assessment against relevant 
controls and policies.  Additional information was submitted during the assessment process 
which identifies a reasonable portion of the existing walls are to be retained.  
 
(iv) The development should include a quota of affordable housing units. 
 
Comment:  
There is no requirement in under Council’s planning controls to support this request. 
 
(v) Excavation may damage adjoining properties.  

 
Comment:  
A condition of consent is included in the recommendation requiring the person acting on the 
consent to prepare a dilapidation report for adjoining properties.  
 
(vi) There was no DA notice on site to notify passers-by of the development. 

 
Comment:  
Council records indicate that a notice was provided on site. The notice is provided in addition 
to notification letters sent to nearby and adjoining property owners and occupiers, and an 
advertisement in the local newspaper. All submissions received have been considered 
during assessment of the development and the development has been assessed against all 
applicable planning controls.  
 
5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
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6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

- Development Engineer 
- Environmental Services (Contamination) 
- Urban Design and Heritage 
- Resource Management  

 
7. Section 94 Contributions  
 
Section 94 contributions are payable for the proposal. The carrying out of the development 
would result in an increased demand for public amenities and public services within the area. 
A contribution of $234,831.90 would be required for the development under Marrickville 
Section 94/94A Contributions Plan 2014.  A condition requiring that contribution to be paid is 
included in the recommendation. 
 
8. Conclusion 
 
The application seeks consent to demolish part of the premises and construct a 3 part 4 
storey mixed use building comprising ground floor commercial tenancies and 17 residential 
apartments with basement car parking.  
 
The heads of consideration under Section 79C of the Environmental Planning and 
Assessment Act, 1979, as are of relevance to the application, have been taken into 
consideration in the assessment of this application. The proposal results in departures with 
overshadowing, waste management, massing and setbacks, building depth, building 
separation and unit mix controls contained in MDCP 2011 and the FSR development 
standard in MLEP 2011. Notwithstanding this, the extent of the proposed non-compliances is 
not considered to result in adverse impacts on the amenity of the adjoining development or 
the future character of the Parramatta Road Planning Precinct.  
 
The application is considered suitable for the issue of deferred commencement consent 
subject to the imposition of appropriate terms and conditions. 
 
9. Recommendation 
 
That Council, as the consent authority pursuant to s80 of the Environmental Planning and 
Assessment Act 1979, grant deferred commencement consent to Development Application 
No: DA201600419 to demolish part of the premises and construct a 3 part 4 storey mixed 
use building comprising ground floor commercial tenancies and 17 residential apartments 
with basement car parking at 1-3 Charles Street, Petersham subject to the conditions listed 
in Attachment A below. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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NOTES:  
 


