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DEVELOPMENT ASSESSMENT REPORT 
Application No. DA201600564 
Address 843 New Canterbury Road, Dulwich hill 
Proposal To demolish the existing improvements and construct a mixed 

use development containing 1 x 5 storey building fronting New 
Canterbury Road and 1 x 4 storey building towards the rear of 
the site comprising a total of 1 commercial tenancy and 20 
dwellings with basement car parking. 

Date of Lodgement 4 November 2016 
Applicant BKA Architecture  
Owner Mr S Strbac 

Mrs J Strbac 
Number of Submissions Nil 
Value of works $7,711,288 
Reason for determination at 
Planning Panel 

The extent of the departure from the Height of Building and Floor 
Space Ratio development standards exceeds staff delegation 

Main Issues Clause 4.6 variations for Height of Building and Floor Space 
Ratio 

Recommendation Deferred commencement approval subject to conditions 
 

 
 

 

 

Subject Site:  Objectors:                  

Notified Area:   
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1. Executive Summary 
 
This report relates to an application to demolish the existing improvements and construct a 
mixed use development containing 1 x 5 storey building fronting New Canterbury Road and 
1 x 4 storey building towards the rear of the site comprising a total of 1 commercial tenancy 
and 20 dwellings with basement car parking. The application was notified to surrounding 
properties and no submissions were received. 
 
The main issues that have arisen from the application include: 
 

 The development exceeds the maximum building height by approximately 2.4 metres 
under Clause 4.3 of MLEP 2011; 

 The development proposes a FSR departure of approximately 192m² under Clause 
4.4 of MLEP 2011; 

 Written submissions under Clause 4.6 of MLEP 2011 in relation to the Height 
of Buildings and FSR departures accompanied the application are considered 
to be well founded and are supported; 

 During the assessment of the application, amended documentation was 
submitted to address comments raised by Council officers and Council’s 
Architectural Excellence Panel (AEP). The amended plans did not require re-
notification in accordance with Council’s notification policy. 

Despite the non-compliances, the proposal generally complies with the aims, objectives and 
design parameters contained in the relevant State Environmental Planning Policies (SEPPs), 
Marrickville Local Environmental Plan 2011 (MLEP 2011) and Marrickville Development 
Control Plan 2011 (MDCP 2011). 
 
The potential impacts to the surrounding environment have been considered as part of the 
assessment process. Any potential impacts from the amended development are considered 
to be acceptable given the context of the site and the desired future character of the 
precinct. The application is suitable for deferred commencement approval subject to the 
imposition of appropriate terms and conditions. 
 

2. Proposal 
 
Approval is sought to demolish the existing improvements and construct a mixed use 
development containing 1 x 5 storey building fronting New Canterbury Road and 1 x 4 storey 
building towards the rear of the site comprising a total of 1 commercial tenancy and 20 
dwellings with basement car parking.  
 
Building A is at the southern end of the site addressing New Canterbury Road. This building 
contains a commercial tenancy on the ground floor with 12 dwellings on the floors above. 
The building comprises 5 storeys. 
 
Building B is at the rear of the site, separated by a communal open space area from building 
A. This building contains 8 dwellings across 4 storeys. 
 

3. Site Description 
 
The site is located on the northern side of New Canterbury Road and has a frontage of 
13.545 metres and an overall site area of 835.6m². The site has a slight fall towards the rear 
boundary. There is an existing single storey building on the site and there are trees growing 
at the rear. 
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The wider local area context comprises of varying built forms predominantly ranging from 1 
and 2 storey contemporary and period commercial buildings to multi-storey shop top housing 
development ranging from 4 to 7 storeys and a number of single storey dwelling houses on 
the southern side of New Canterbury Road. The surrounding locality is currently transitioning 
from a lower density commercial centre to a medium density, mixed-use precinct. On the 
southern side of New Canterbury Road directly opposite the site is land located within 
Canterbury-Bankstown Council LGA containing commercial, mixed-use and special use 
buildings ranging from 1 to 7 storeys. 
 
4. Background 
 
4(a) Site history  
 
The following section outlines the relevant development history of the site and any relevant 
applications on surrounding properties.  
 
Subject Site 

Application Proposal Decision & Date 
DA201400229 To demolish existing improvements and 

construct a mixed use development with 
one retail shop, 18 dwellings and 20 car 
spaces 

Refused on 25 August 2014. 
A subsequent s82A 
application was submitted 
but eventually withdrawn.  

 

Surrounding properties 

Application Proposal Decision & Date 
DA201600388 
 
825 – 829 New 
Canterbury Road 

To demolish the existing improvements 
and remove 1 tree and construct a 5 
storey building (South Building) and a 4 
storey building (North Building) being 
mixed use buildings containing 
commercial premises on the ground floor 
with shop top housing containing 22 
units on the upper floors with a 3 level 
basement parking area and associated 
landscaping works. 

Approved by Inner West 
Panel Meeting, consent 
dated 11 May 2017.  

DA201500081 
 
801 - 807 New 
Canterbury Road 

To demolish the existing improvements 
and construct a 4 storey development 
consisting of a residential flat building 
(Building A) containing 37 dwellings and 
a mixed use building (Building B) 
containing 3 retail tenancies and 30 
dwellings with 2 levels of basement car 
parking accommodating 108 car parking 
spaces. 

Approved (as a Deferred 
Commencement Consent) by 
the former Sydney East Joint 
Regional Planning Panel on 
28 October 2015. The 
consent became active on 29 
October 2015. 
 
The consent was 
subsequently modified on 23 
May 2016 and 21 December 
2016. The modifications 
include the provision of an 
additional storey (a total of 5 
storeys) to Building A 
(fronting New Canterbury 
Road) and Building B (at the 
rear of the site).  
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DA201500632 
 
819 New 
Canterbury Road 

To demolish existing improvements and 
construct a 4 storey mixed use building 
(Building A) containing 1 commercial 
tenancy and 8 dwellings and a 
residential flat building (Building B) 
containing 12 dwellings with 2 levels of 
basement car parking. 

Approved (as a Deferred 
Commencement Consent) by 
Council on 21 October 2016. 
 

DA201200232 
 
40 - 42 Cobar 
Street & 829 New 
Canterbury Road 

To demolish the existing improvements 
on the properties 40 and 42 Cobar 
Street, consolidate the existing 
allotments, subdivide the land into two 
allotments, one fronting New Canterbury 
Road and one fronting Cobar Street and 
erect a 3 storey and 4 storey residential 
flat building over basement car parking 
level on the allotment fronting Cobar 
Street, containing 19 dwellings with off 
street car parking for 20 vehicles 

Approved by Council on 10 
October 2012. The consent 
was modified on 30 January 
2015. 
 

DA200700066 
 
793 - 799 New 
Canterbury Road 

To demolish the existing improvements 
and erect a part two, part three and part 
four storey mixed commercial residential 
development over two levels of 
basement car park containing 3 ground 
floor commercial suites/shops and 2 x 
one bedroom, 18 x two bedroom and 4 x 
three bedroom dwellings with 40 off 
street car parking spaces and strata 
subdivide the premises into 27 lots 

Approved (as a Deferred 
Commencement Consent) by 
Council on 6 December 
2007. The consent became 
active on 11 February 2008. 
 
The consent was modified on 
23 March 2011 and 11 July 
2013. The modifications 
included the increase in the 
number of dwellings in the 
mixed use development from 
24 dwellings to 32 dwellings 
within the approved building 
envelope. 

 

4(b) Application history 
 
The following table outlines the relevant history of the subject application.  

Date Discussion / Letter/ Additional Information  
27 February 
2017 

Council requested the following additional information and amended 
plans: 

 Changes to the driveway design to satisfy Road and 
Maritime Services (RMS) requirements 

 Reduction in the size of the 5th storey at the front of the site 
 Creation of a 4 storey street-front form to ensure 

consistency with other surrounding approved development 
 Increased landscaping within the communal open space 
 Confirmation that the proposal is compliant with Building 

Code of Australia (BCA) fire requirements 
 Submission of a detailed site investigation in respect of land 

contamination 

17 March 2017 The applicant submitted amended plans and additional information to 
address Council Officer and AEP comments. 

9 June 2017 Following various discussions with Council, the applicant submitted 
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further amended plans reducing the building footprint of the 5th storey at 
the front of the site. These are the plans relied upon for assessment in 
this report.  

 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
79C of the Environmental Planning and Assessment Act 1979.  
 

5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 
 State Environmental Planning Policy No 55 - Remediation of Land 
 State Environmental Planning Policy No 65 - Design Quality of Residential Apartment 

Development 
 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
 State Environmental Planning Policy (Infrastructure) 2007 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy No 55 - Remediation of Land 

 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. MDCP 2011 provides controls and 
guidelines for remediation works. SEPP 55 requires that remediation works must be carried 
out in accordance with a Remediation Action Plan (RAP) as approved by the consent 
authority and any guidelines enforced under the Contaminated Land Management Act 1997. 
 
The applicant submitted a Detailed Site Investigation (DSI) which states that some land 
contamination is evident and the site can be made suitable for the development, subject to 
the preparation and implementation of a Remedial Action Plan. A deferred commencement 
condition is recommended to address this matter.  
 
5(a)(ii) State Environmental Planning Policy No 65 - Design Quality of Residential 

Apartment Development  
 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
9 design quality principles to guide the design of residential apartment development and to 
assist in assessing such developments. The principles relate to key design issues including 
context and neighbourhood character, built form and scale, density, sustainability, 
landscape, amenity, safety, housing diversity and social interaction and aesthetics.  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the 
development and demonstrates, in terms of the Apartment Design Guide (ADG), how the 
objectives in Parts 3 and 4 of the guide have been achieved. 
 
The development is acceptable having regard to the 9 design quality principles. 
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Apartment Design Guide 
 
The ADG contains objectives, design criteria and design guidelines for residential apartment 
development. In accordance with Clause 6A of the SEPP certain requirements contained 
within MDCP 2011 do not apply. In this regard the objectives, design criteria and design 
guidelines set out in Parts 3 and 4 of the ADG prevail. 
 
The following provides further discussion of the relevant issues: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
 
 Communal open space has a minimum area equal to 25% of the site. 
 Developments achieve a minimum of 50% direct sunlight to the principal usable part of 

the communal open space for a minimum of 2 hours between 9.00am and 3.00pm on 
21 June (mid-winter). 

 
The development is required to provide 208.9m² of communal open space. Approximately 
193.62m² of communal open space is proposed, which is approximately 23% of the site 
area. The communal open space does not receive sunlight on 21 June, contrary to the ADG 
requirements.   
 
The non-compliance with the communal open space standards under the ADG is reasonable 
for the following reasons: 
 

 The majority of the communal open space is located at the centre of the development 
between the north and south buildings, therefore making compliance difficult;  

 The development achieves the minimum solar access standards for private open 
space under the ADG; 

 The geographical constraints of the site, being located within a relatively dense and 
built up mixed-use/commercial area and within a relatively narrow lot limits the 
locational options for the communal open space; and 

 The north and south buildings require building separation of at least 12 metres under 
the ADG (habitable rooms/balconies to habitable rooms/balconies) to enable 
adequate solar access, natural ventilation and privacy for the residents of the site. 
The provision of communal open space at the centre of the site (between the north 
and south building) is therefore a rational location for visual aesthetic outcomes 
(enabling a landscaped courtyard within view for the apartments located adjacent to 
the central core of the development), convenience of access for residents to utilise 
the common open space, stormwater drainage and rainwater infiltration. 
 

In view of the above, the communal open space is considered acceptable having regard to 
the ADG. 
  
Deep Soil Zones 
 
The proposal provides in excess of 7% of the site area as deep soil landscaping, compliant 
with ADG requirements. 
 
Visual Privacy/Building Separation 
 
The proposal provides a 12 metre separation in the centre of the site between the buildings. 
This complies with the ADG requirements and is considered to be acceptable.  
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The development contains rear balconies that are setback 6.1 – 6.3 metres from the rear 
boundary, however they would not achieve the required 12 metres building separation from 
the windows on the adjacent residential building at the rear at No. 351 Old Canterbury Road, 
Dulwich Hill. This non-compliance is supported on the basis that: 
 

 The proposal is, for the most part, compliant with Council’s rear building envelope 
controls; 

 There are no adverse amenity impacts in terms of overshadowing, given the 
northerly orientation towards the rear boundary;  

 Operable louvres for sun control and privacy are proposed on the rear balconies 
facing 351 Old Canterbury Road. 

 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 
 Living rooms and private open spaces of at least 70% of apartments in a building 

receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-
winter. 

 A maximum of 15% of apartments in a building receive no direct sunlight between 
9.00am and 3.00pm at mid-winter. 

 
The living rooms and private open spaces of 14 out of 20 apartments (70%) in the 
development will receive a minimum of 2 hours of direct solar access between 9:00am and 
3:00pm on 21 June which complies with the ADG standard. 
 
The other 6 units are south facing dwellings that front New Canterbury Road, 4 of which 
(20%) will not receive direct sunlight between 9.00am and 3.00pm at mid-winter.  This non-
compliance is considered reasonable given the aspect of the site; the highly urbanised 
environment; the form of development (shop top housing); and the need to provide an active 
street front with dwellings facing New Canterbury Road. 
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 
 At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 

building. 
 Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 

measured glass line to glass line. 
 
At least 12 out of 20 apartments (60%) are naturally cross ventilated in accordance with 
ADG requirements. 
 
Ceiling Heights 
 
The development provides suitable floor to floor heights for the dwellings as well as the 
commercial tenancy to ensure that compliant ceiling heights can be achieved in accordance 
with the ADG requirements.  
 
Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
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Apartment Type Minimum 

Internal Area 
Studio apartments 35m2

1 Bedroom apartments 50m2

2 Bedroom apartments 70m2

3 Bedroom apartments 90m2

 
Note: The minimum internal areas include only one bathroom. Additional bathrooms 
increase the minimum internal area by 5m2 each. A fourth bedroom and further additional 
bedrooms increase the minimum internal area by 12m2 each. 
 
The development complies with the minimum internal area requirements set out above.  
 
Apartment Layout 
 
The development meets the minimum requirements regarding the provision of windows, 
minimum habitable room depths and minimum habitable room widths. The development is 
acceptable with regard to the apartment layout requirements of the ADG. 
 
Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 

Studio apartments 4m2 - 
1 Bedroom apartments 8m2 2 metres 
2 Bedroom apartments 10m2 2 metres 
3+ Bedroom apartments 12m2 2.4 metres 

Note: The minimum balcony depth to be counted as contributing to the balcony area is 
1 metres. 
 

The plans provided with the application indicate that all apartments comply with the private 
open space standards contained in the ADG. 
 
Common Circulation and Spaces 
 
The ADG prescribes the following requirements for common circulation and spaces: 
 
 The maximum number of apartments off a circulation core on a single level is 8. 
 For buildings of 10 storeys and over, the maximum number of apartments sharing a 

single lift is 40. 
 
A maximum of 4 apartments share a circulation core being the central lift/stairs within the 
development. As such, the development is compliant with the ADG standards regarding 
common circulation and spaces. 
 
Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
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Apartment Type Minimum 

Internal Area 
Studio apartments 4m3

1 Bedroom apartments 6m3

2 Bedroom apartments 8m3

3+ Bedroom apartments 10m3

Note: At least 50% of the required storage is to be located within the apartment. 
 
Storage in accordance with the above requirements is provided for all apartments.  
 
5(a)(iii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application indicating that the proposal achieves 
full compliance with the BASIX requirements. Appropriate conditions are included in the 
recommendation to ensure compliance with the BASIX requirements.   
 
5(a)(iv) State Environmental Planning Policy (Infrastructure) 2007  
 
Development with frontage to classified road (Clause 101) 
 
The site has a frontage to New Canterbury Road, a classified road. Under Clause 101 (2) of 
State Environmental Planning Policy (Infrastructure) 2007 (SEPP Infrastructure) the consent 
authority must not grant consent to development on land that has a frontage to a classified 
road unless it is satisfied that the efficiency and operation of the classified road will not be 
adversely affected by the development. 
 
The application was referred to the Roads and Maritime Services (RMS) for concurrence 
under Section 138 of the Roads Act 1993. This was provided by RMS on 18 April 2017 and 
is subject to conditions of consent. Those conditions have been incorporated into the 
recommendation. 
 
Impact of road noise or vibration on non-road development (Clause 102) 
 
Clause 102 of SEPP Infrastructure relates to the impact of road noise or vibration on non-
road development on land in or adjacent to a road corridor or any other road with an annual 
average daily traffic volume of more than 40,000 vehicle. Under that clause, a development 
for the purpose of a building for residential use requires that appropriate measures are 
incorporated into such developments to ensure that certain noise levels are not exceeded.  
 
New Canterbury Road has an annual average daily traffic volume of less than 40,000 
vehicles. Notwithstanding the above, the applicant submitted a Noise Assessment Report 
with the application that demonstrates that the development will comply with the LAeq levels 
stipulated in Clause 102 of the SEPP.  
 
5(a)(v) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of MLEP 2011: 

 Clause 2.3 – Zone objectives and Land Use Table 
 Clause 4.3 – Height of buildings 
 Clause 4.4 – Floor Space Ratio 
 Clause 4.6 - Exceptions to development standards 
 Clause 5.3 – Development near zone boundaries  
 Clause 5.9 - Preservation of trees or vegetation 
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 Clause 6.2 - Earthworks 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard (maximum) Proposal % of non 

compliance 
Compliance 

Floor Space Ratio 
1.75:1 
1,462m² GFA 

 
1.98:1 
1,654m² GFA 

 
 
13.1% 

 
 
No 

Height 
14m 

 
16.4m 

 
17.1% 

 
No 

 
(i) Land Use Table and Zone Objectives (Clause 2.3) 

The property is zoned B2 Local Centre under the provisions of MLEP 2011. Shop top 
housing is permissible with Council's consent under the zoning provisions applying to 
the land. 
 
Building A within the development constitutes shop top housing development and is 
permissible with Council's consent under the zoning provisions applying to the land. 
 
Building B is classified as a residential flat building which is prohibited in the zone. 
However, the site adjoins the R1 General Residential Zone to the north of the site, 
within which residential flat buildings are permissible. As noted below, Clause 5.3 
allows flexibility in the zoning provisions applying to the land and the proposed use of 
Building A is supported. 
 
The proposed mixed use development is consistent with the identified objectives of 
the B2 Local Centre zone providing for a range of unit sizes and layouts to meet the 
needs of future community while providing a well located and planned commercial 
space that will meet needs of residents and commuters. 
 
(ii) Demolition (Clause 2.7) 
 
Clause 2.7 of MLEP 2011 states that the demolition of a building or work may be carried out 
only with development consent. The application seeks consent for demolition works. 
Council’s standard conditions relating to demolition works are included in the 
recommendation. 
 
(iii) Height (Clause 4.3) 
 
A maximum building height of 14 metres applies to the property under MLEP 2011. The 
development has a maximum building height of approximately 16.4 metres which does not 
comply with the height development standard. 
 
A written request, in relation to the development’s non-compliance with the building height 
development standard in accordance with Clause 4.6 (Exception to Development Standards) 
of MLEP 2011, was submitted with the application.  
 
The Clause 4.6 variation request is supported for reasons summarised below:  
 

 The height and number of storeys in the building would be consistent with the 
development approved by the Inner West Planning Panel at No.825 - 829 New 
Canterbury Road, Dulwich Hill; 
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 The additional floor space provided above the height of building control is positioned 
and designed on the site in a manner which will not result in unreasonable adverse 
impacts upon adjacent properties or the public realm by way of overshadowing, 
visual massing, view loss or visual and acoustic privacy impacts;  

 There is minimal material difference in the impacts between a building that strictly 
complies with height of building control in that the 5th storey will not be highly visible 
from a standing street level opposite the site given the 6 metre front setback and 3 
metre side setbacks; 

 The amended development satisfies the objectives of the height development 
standard for reasons discussed throughout this analysis. These objectives are re-
produced below: 
 

 (a) to establish the maximum height of buildings, 
 (b) to ensure building height is consistent with the desired future character of an 
  area, 
 (c) to ensure buildings and public areas continue to receive satisfactory exposure 
  to the sky and sunlight, 
 (d) to nominate heights that will provide an appropriate transition in built form and 
  land use intensity. 
 

 There is a disconnect between the planning controls of the Inner West Council 
(height limit: 14 metres under MLEP 2011) and Bankstown-Canterbury Council side 
of New Canterbury Road (height limit: 18 metres under Canterbury Local 
Environmental Plan 2011 (CLEP 2011)). There are 4 projects underway within the 
vicinity of the site on the Bankstown-Canterbury Council side including development 
at the following locations: 
 
 578 – 580 New Canterbury Road (5 / 6 storeys)  
 630 – 634 New Canterbury Road (5 / 6 storeys) 
 610 – 618 New Canterbury Road (5/ 6 storeys)  
 570 – 574 New Canterbury Road (7 storeys)  

 
 Council’s Strategic Planning Section, within a report to Council (dated 5 June 2012) 

regarding the then Draft LEP, acknowledged at that time that there is merit in 
increasing the density and height for the locality. The June 2012 Council Report 
stated that an increase in FSR and height “has merit and is supported in general 
terms, particularly as lots along this section of New Canterbury Road are deep and 
are located on the northern side of the road, so increased heights can be managed 
so as not to adversely affect neighbouring or nearby properties through overlooking 
or overshadowing.”  
 

The justification provided in the applicant’s written submission is considered to be well 
founded and worthy of support.  It is considered that there are sufficient environmental 
planning grounds as to why the FSR development standard should be varied in this 
particular circumstance based on the outcomes of planning law precedents such as those 
contained in Wehbe v Pittwater Council [2007] NSWLEC827, Four2Five Pty Ltd v Ashfield 
Council [2015] NSWLEC90 and Moskovich v Waverley Council [2016], Micaul Holdings Pty 
Limited v Randwick City Council [2015] NSWLEC 1386. 
 
The proposal will be architecturally consistent with the future streetscape character of the 
area. As previously discussed, a 5 storey shop top housing development was approved at 
825 – 829 New Canterbury Road by the Inner West Planning Panel. The proposed 5th floor 
design is similar to that approved on this site. In addition to this, a development was 
approved at 801-807 New Canterbury Road on 23 May 2016, as a modification to 
Determination No. 201500081. The development was approved with a total building height of 
approximately 19.1 metres (5 storeys) and the fifth storey was set back approximately 5.4 



Inner West Planning Panel ITEM 1 
 

PAGE 16 

metres to 6.1 metres from its respective side boundaries and 4.8 metres from the street front 
portion of the building, reading as a recessive feature of the development when viewed from 
the surrounding streetscape. The height of the development is therefore consistent with 
neighbouring developments on the same side of New Canterbury Road.  
 
The building height breach (being Level 4 in Building A) is a recessive element of the 
building, being set back 3 metres from the side boundaries of the site and 6 metres from the 
front boundary alignment. In view of the above characteristics, Level 4 will not be wholly 
visible from the street level directly opposite the site. The side and front setbacks of Level 4 
will present this level as a subordinate addition to the development as consistent with other 
approved developments. 
 
It is considered that the contravention of the development standard does not raise any 
matter of significance for State and regional environmental planning, and that there is no 
public benefit in maintaining the development standard for the proposed development. 
 
(iv) Floor Space Ratio (Clause 4.4) 
 
A maximum floor space ratio (FSR) of 1.75:1 applies to the land under MLEP 2011. 
 
The development has a gross floor area (GFA) of 1,654m² which equates to a FSR of 1.98:1 
which does not comply with the FSR development standard. 
 
It is noted that there are 3 car parking spaces within the basement that are provided above 
the requirement of the consent authority resulting in 39sqm of additional GFA. If these 
spaces are excluded from GFA calculations the FSR is reduced to 1.92:1. 
 
A written request, in relation to the development’s non-compliance with the FSR 
development standard in accordance with Clause 4.6 (Exception to Development Standards) 
of MLEP 2011, was submitted with the application.  
 
The Clause 4.6 variation request is supported for reasons summarised below: 
 

 The additional floor space provided above the FSR control is contributed to by the 
5th storey on Building A. The fifth storey of Building A is positioned and designed on 
the site in a manner which will not result in unreasonable adverse impacts upon 
adjacent properties or the public realm by way of overshadowing, visual massing, 
view loss or privacy impacts; 

 The level of non-compliance with the FSR control is consistent with the degree of 
variations contemplated and accepted by the consent authority with respect to 
approved development in the immediate surrounds and wider locality of the site 
which vary the applicable standard: 

 
Address Development Zone 

(MLEP 
2011) 

Determination 
No. 

Date Approved 
FSR 
Departure 

825-829 
New 
Canterbury 
Road 

Mixed Use B2 
Local  
Centre 

DA201600388 11 May 
2017 

5.9% 

801-807 
New 
Canterbury 
Road 

Mixed Use B2 
Local 
Centre 

DA201500081.01 23 May 
2016 

31.4% 

727 New 
Canterbury 

Mixed Use B2 
Local 

DA201400588 19 
August 

12.4% 
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Road Centre 2016 
429-449 
New 
Canterbury 
Road 
Dulwich Hill 

Mixed Use B2 
Local 
Centre 

DA201400477 
 

12 June 
2013 

30% 

 
 Strict compliance with the built form controls on the northern side of New Canterbury 

Road will result in an inconsistent urban design outcome for the B2 Local Centre 
zone in the medium to long term, especially considering the planning controls of the 
southern side of New Canterbury Road under Canterbury Council with a Building 
Height Limit of 18 metres and no maximum FSR pursuant to CLEP 2012. The recent 
approvals of the 5-7 storey developments on 578-580 New Canterbury Road, 630- 
634 New Canterbury Road, 610-618 New Canterbury Road and 570-574 New 
Canterbury Road demonstrates the emerging urban form and disconnect of the 
planning controls on the opposite sides of the same road; 

 It is considered that the deletion of the fifth storey from Building A would result in an 
inferior planning and urban design outcome. The fifth storey provides a considered 
and superior built form and urban design response to the transition in scale between 
the emerging and allowable 6 storey development on the southern side of the New 
Canterbury Road and the 4 storey scale development to the north of the site in Cobar 
Street. It is noted that Building B maintains a 4 storey scale which provides the 
transition in scale through to the properties to the north;  

 The development meets the objectives of the B2 Local Centre zone and the 
R1 General Residential zone; 

 The amended development satisfies the objectives of the FSR development 
standard for reasons discussed throughout this analysis. These objectives are 
re-produced below: 

 (a)   to establish the maximum floor space ratio, 
 (b)   to control building density and bulk in relation to the site area in order to  
  achieve the desired future character for different areas, 
 (c)   to minimise adverse environmental impacts on adjoining properties and the 
  public domain. 
 

 The additional car parking spaces provided, which technically increase the 
proposed FSR, are located within the basement and therefore have no impact 
upon the apparent bulk and scale of the building.  

The justification provided in the applicant’s written submission is considered to be well 
founded and worthy of support.  It is considered that there are sufficient environmental 
planning grounds as to why the FSR development standard should be varied in this 
particular circumstance based on the outcomes of planning law precedents such as those 
contained in Wehbe v Pittwater Council [2007] NSWLEC827, Four2Five Pty Ltd v Ashfield 
Council [2015] NSWLEC90 and Moskovich v Waverley Council [2016], Micaul Holdings Pty 
Limited v Randwick City Council [2015] NSWLEC 1386.   
 
It is considered that the contravention of the development standard does not raise any 
matter of significance for State and regional environmental planning, and that there is no 
public benefit in maintaining the development standard for the proposed development. 
 
In view of the above, it is considered that the variation to the FSR development standard 
under MLEP 2011 is supportable. 
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(v) Development Near Zone Boundaries (Clause 5.3)  
 
The property is zoned B2 Local Centre under the provisions of the MLEP 2011 and Building 
B within the development is classified as a residential flat building. Residential flat buildings 
are not permissible with Council’s consent under the zoning provisions applying to the land. 
However, the site adjoins the R1 General Residential Zone to the north of the site, within 
which residential flat buildings are permissible.  
 
Clause 5.3 provides a zone of flexibility within 25 metres of the zone. The building located at 
the rear of the site and the ground floor residential components within it are proposed to be 
located within 25 metres of the R1 Residential zone in accordance with Clause 5.3(2). 
 
Clause 5.3 (4) lists matters to be considered by the consent authority. The consent authority 
must be satisfied that: 
 
 The development is not inconsistent with the objectives for development in both zones; 

and 
 The carrying out of the development is desirable due to compatible land use planning, 

infrastructure capacity and other planning principles relating to the efficient and timely 
development of land. 

 
The following comments are made: 
 
 The allotments facing New Canterbury Road are relatively deep blocks. It is 

economically prohibitive to provide retail or commercial uses at the ground floor for the 
full extent of the site given the lot depth;  

 Smaller retail uses are better suited to activate and revitalise New Canterbury Roads 
rather than large deep tenancies occupying the entire allotment depth; 

 The site was previously zoned 3(a) General Business under the previous Marrickville 
Local Environmental Plan 2001. The General Business zone allowed residential uses 
such as dwellings, multi-unit housing, residential flat buildings, serviced apartments 
where they were attached to a permissible use such a commercial or business 
premise. 

 
It is considered that the proposal is consistent with the objectives of the B2 Local Centre 
zone given that: 
 
 The development proposes commercial and residential opportunities which will provide 

local services as well as housing stock to the community; 
 The provision of commercial space on the ground floor encourages employment 

opportunities in accessible locations; 
 The development will maximise public transport patronage and encourage walking and 

cycling by being located within close proximity to Hurlstone Park Railway Station and 
Dulwich Grove light railway station; 

 The type and scale of the permissible non-residential uses is considered to be 
appropriate given the site’s layout and location; 

 The proposed parking is generally in accordance with Council’s controls. The site is 
located near rail and bus transport links facilitating public transport use. 

 
It is considered that the proposal is consistent with the objectives of the R1 General 
Residential zone given that: 
 
 The development responds to housing demand by proposing 20 residential apartments 

onsite; 
 The development provides a variety of housing types ranging from 1 to 3 bedroom 

apartments; and 
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 The provision of commercial space on the ground floor of the building facing New 
Canterbury Road will still encourage other development for day to day needs of 
residents. 

 
It is considered that the development has demonstrated that it is able to meet the objectives 
of both the B2 Local Centre zone and the R1 General Residential zone. The use of the rear 
building as a residential flat building provides a natural transition between the business and 
residential zones at the rear of the site. The development has demonstrated compatible land 
use planning and it is considered to be appropriate to utilise the provisions contained within 
Clause 5.3 of MLEP 2011. 
 
(vi) Preservation of Trees or Vegetation (Clause 5.9)  
 
Clause 5.9 of MLEP 2011 concerns the protection of trees identified under MDCP 2011.  
 
The application was referred to Council’s Tree Management Officer who stated: 
 

“Only trees along the rear boundary could realistically be retained.  Two of the three 
trees on the rear boundary are exempt but the central tree is a jacaranda in good 
health and vigour.  Tree retention values are not included in the arborist report 
despite this being a requirement in the DCP. 
 
The arborist report states that the jacaranda will only be subject to minor 
encroachment and is not considered a constraint to the proposal.  It recommends 
removal of the jacaranda on the basis of advice that the tree is growing over the top 
of a sewage pipe in which it has caused blockage previously. 
 
This would not justify the removal of a tree under most circumstances.  Tree roots will 
infiltrate pipes that have failed, and will proliferate eventually causing a blockage.  
However, it is the serviceability of the pipe that is the cause of the problem and the 
pipe will need to be replaced.  Removing the existing tree and planting new trees 
without addressing the root cause will not solve the problem. 
 
Removal of the jacaranda is not supported. 
 
Three Tristaniopsis laurina (water gum) do not provide adequate compensation for 
the prescribed trees proposed to be removed.  With the jacaranda being retained, 
two new advanced trees can be planted in the rear setback, one each on either side 
of the jacaranda.  One larger species tree can be planted on the eastern side of the 
rear setback and a medium size tree on the western side.” 

 
The conditions reflecting Council’s Tree Management Officer’s comments have been 
incorporated into the recommendation.  
 
(vii) Earthworks (Clause 6.2)  
 
The development involves excavation works for the proposed basement car parking. A 
Geotechnical report was submitted with the application which satisfactorily addresses the 
requirements under Clause 6.2 of MLEP 2011. 
 
5(b) Draft Environmental Planning Instruments 
 
There are no relevant Draft Environmental Planning Instruments.  
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5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of MDCP 2011. 
 

Part of MDCP 2011 Compliance 

Part 2.1 – Urban Design Yes 

Part 2.3 - Site and Context Analysis Yes 

Part 2.5 – Equity of Access and Mobility Yes 

Part 2.6 - Acoustic and Visual Privacy Yes 

Part 2.7 - Solar Access and Overshadowing Yes 

Part 2.9 – Community Safety Yes 

Part 2.10 – Parking No but acceptable – 
see below 

Part 2.16 – Energy Efficiency Yes 

Part 2.17 – Water Sensitive Urban Design Yes 

Part 2.18 – Landscaping and Open Spaces Yes 

Part 2.20 – Tree Management  Yes 

Part 2.21 – Site Facilities and Waste Management Yes 

Part 2.24 – Contaminated Land Yes 

Part 2.25 – Stormwater Management Yes 

Part 5 – Commercial and Mixed Use Development No but acceptable – 
see below 

Part 9 – Strategic Context Yes 

 
The following section provides discussion of the relevant issues: 
 
(i) Parking (Part 2.10) 
 
The subject site is located within Car Parking Area 2. The development provides an 
additional 3 car parking spaces above the requirements set out in Part 2.10 of MDCP 2011. 
No concerns are raised with this additional car parking provided on the basis that: 
 

 The car parking rates set out in MDCP 2011 are not set out as maximums; 
 The development provides some 3 bedroom apartments which can 

reasonably be allocated 2 car parking spaces for each dwelling; and 
 The additional car parking spaces are located within a basement location and 

therefore do not add any additional bulk and scale to the building, despite 
technically adding to the FSR breach in accordance with the definition of 
gross floor area within MLEP 2011.  

 
  



Inner West Planning Panel ITEM 1 
 

PAGE 21 

PART 5 - COMMERCIAL AND MIXED USE DEVELOPMENT 
 
General Commercial and Mixed Use Development Controls 
 
Front Massing for infill development 
 
Control C7 requires the street front portion of the building mass to have a nil setback to the 
street up to a height of 12 metres and contain a maximum of 3 storeys. The proposal has a 
street wall height of 13 - 13.7 metres and contains 4 storeys fronting New Canterbury Road 
which is a non-compliance with the front massing control. 
 
The variation to the maximum number of storeys at the street frontage is considered 
reasonable. As discussed throughout the main body of the report, recently approved 
development on the same side of New Canterbury Road on No. 801 - 807 (Determination 
No. 201500081), No. 819 New Canterbury Road (Determination No. 201500632) and No. 
825 New Canterbury Road (Determination No. 201600388) contains a 4 storey height for the 
street front portion of the buildings. The southern side of New Canterbury Road has a 
maximum building height limit of 18 metres (4-6 storeys) and the development will therefore 
be consistent with the envisaged future urban design character of the precinct. 
 
It is considered that the building’s façade design and materials will contribute positively to the 
existing streetscape character of the locality. The building reinforces the building frontage 
edge of the streetscape within the immediate visual catchment of the site along New 
Canterbury Road. 
 
Control C8 requires a zero front setback to the street front boundary and Control C9 requires 
zero side setbacks in the front portion of the building to reinforce the street edge.  The 
northern building provides a nil front setback and nil side setbacks which reinforces a 
continuous street frontage along New Canterbury Road. 
 
Upper level massing  
 
The front elevation of the fifth storey (Level 4) of the development contains a 6 metre building 
setback from the street front of the building which satisfies the intent of the Control C11, Part 
5.1.3.3 of MDCP 2011, which is to allow an upper level addition which is visually subservient 
to the street front portion of the building when viewed from the streetscape. The fifth storey 
will be a visually subordinate element of the building when viewed from the surrounding 
streetscape. 
 
Rear Massing 
 
The development does not comply with the rear building envelope controls contained in 
Control C14 in that the rear building envelope is not contained within the combination of the 
rear boundary plane and a 45 degree sloping plane from a point 5 metres vertically above 
the ground level of the property being developed, measured at the rear boundary.  
 
Notwithstanding the above, Control C14(ii) prescribes that building envelopes may exceed 
the above building envelope control where it can be demonstrated that any rear massing that 
penetrates above the envelope control will not cause significant visual bulk or amenity 
impacts on neighbouring properties to the rear. As discussed in the main body of the report, 
the rear (north building) will not cause significant visual bulk or amenity impacts on 
neighbouring properties to the north, east and west of the site having regard to 
overshadowing, visual/acoustic privacy and visual bulk. The extent of the non-compliance is 
generally considered to be minor as it is limited to a small portion of the side walls of the rear 
balcony on the upper most level, see below: 
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(i) Building Use (Part 5.1.5) 
 
Dwelling mix (Part 5.1.5.2)  
 
Part 5.1.5.2 of MDCP 2011 prescribes the following dwelling mix requirements for mixed use 
developments containing 6 or more dwellings: 
 

Unit Type Required Proposed Complies 
Studio 5 - 20%  Nil No 
1 bedroom 10 - 40%  12 apartments (60%) No 
2 bedroom  40 - 75%  6 apartments (30%) No 
3 bedroom  10 – 45%  2 apartments (10%) Yes 
 
The table above demonstrates that the development does not comply with the dwelling mix 
controls in that there are no studios provided, a surplus of 1 bedroom apartments and an 
insufficient amount of 2 bedroom apartments. Notwithstanding this, the development 
provides for a range of unit layouts and types that contribute to housing range and mix 
consistent with the intent of the control. This non-compliance does not justify further plan 
amendment or outright refusal of the application. 
 
PART 9 – STRATEGIC CONTEXT 
 
The property is located in the New Canterbury Road West Planning Precinct (Precinct 17) 
under Marrickville Development Control Plan 2011. 
 
The site is not located within a Heritage Conservation Area or within a Master Plan Site.  The 
development generally meets the desired future character of the planning precinct in that the 
development: 
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 Protects and enhances the character of the streetscape and public domain 
elements of New Canterbury Road; 

 Provides strong definition to the street through retention of the existing nil 
building setbacks; 

 Complements the siting, scale, form, proportion, rhythm, pattern, detail, material, 
colour, texture, style and general character of the commercial streetscape; 

 Provides an active street front to New Canterbury Road; 
 Considers the amenity of residents from noise; 
 Demonstrates good urban design and environmental sustainability; 
 Ensures that the design of higher density development protects the residential 

amenity of adjoining and surrounding properties; and 
 Ensures that the provision and design of parking and access for vehicles is 

appropriate for the location, efficient, minimises impact to streetscape 
appearance and maintains pedestrian safety and amenity. 

 
5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(e) The suitability of the site for the development 
 
The site is zoned B2 - Local Centre under MLEP 2011. Provided that any adverse effects on 
adjoining properties are minimised, this site is considered suitable to accommodate the 
proposed development, and this has been demonstrated in the assessment of the 
application. 
 
5(f) Any submissions 
 
The application was advertised, an on-site notice displayed on the property and 
resident/property owners in the vicinity of the property were notified in accordance with 
Council’s Notification Policy. No submissions were received. 
 
5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 

6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
‐ Architectural Excellence Panel (AEP) 
‐ Development Engineer 
‐ Tree Management Officer 
‐ Waste Management Officer 
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6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals have been discussed in section 5 above. 
 
‐ Roads and Maritime Services 

 

7. Section 94 Contributions  
 
Section 94 contributions are payable for the proposal. The carrying out of the development 
would result in an increased demand for public amenities and public services within the area. 
A contribution of $314,955.63 would be required for the development under Marrickville 
Section 94/94A Contributions Plan 2014. A condition requiring that contribution to be paid is 
included in the recommendation. 
 

8. Conclusion 
 
Despite the non-compliances to the development standards relating to height of building and 
FSR, the proposal generally complies with the aims, objectives and design parameters 
contained in the relevant State Environmental Planning Policies (SEPPs), Marrickville Local 
Environmental Plan 2011 (MLEP 2011) and Marrickville Development Control Plan 2011 
(MDCP 2011). The development will not result in any significant impacts on the amenity of 
adjoining premises and the streetscape. The application is considered suitable for the issue 
of a deferred commencement consent subject to the imposition of appropriate terms 
conditions. 
 

9. Recommendation 
 
That Council, as the consent authority pursuant to Section 80 of the Environmental Planning 
and Assessment Act 1979, grant deferred commencement consent to Development 
Application No: 201600564 to demolish the existing improvements and construct a mixed 
use development containing 1 x 5 storey building fronting New Canterbury Road and 1 x 4 
storey building towards the rear of the site comprising a total of 1 commercial tenancy and 
20 dwellings with basement car parking subject to the conditions listed in Attachment A 
below. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C – Clause 4.6 Exception: Height 
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Attachment D – Clause 4.6 Exception: FSR 
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