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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA201600565.01 

Address 595 King Street, Newtown 

Proposal Section 82A review of Determination No. 201600565, dated 
8 May 2017, to retain the front façade and ground floor 
shop and construct a 4 storey development comprising 1 
commercial tenancy and 5 residential units 

Date of Lodgement 12 July 2017 

Applicant JRU Partnership 

Owners JLV Properties Pty Ltd & Romeli Property Group Pty Ltd & 
Unicorn Projects Pty Ltd 

Number of Submissions 46 submissions including a petition containing 3,871 
signatures. 

Value of works $1,495,000 

Reason for determination 
at Planning Panel 

Clause 4.6 variation to maximum floor space ratio 
development standard; number of submission received; 
and exceeds officer delegation as there is no substantial 
change to the recommendation of the review 

Main Issues Excessive floor space ratio 
Recommendation Refusal 

 
Subject Site:  Objectors:                   
Notified Area:  Note: Some submissions were received 

from properties outside of the map area.
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1. Executive Summary 
 
This report concerns a review request under Section 82A of the Environmental 
Planning and Assessment Act to review Determination No. 201600565, dated 8 May 
2017, being a refusal of a development application to retain the front façade and 
ground floor shop and construct a 4 storey development comprising 1 commercial 
tenancy and 5 residential units. 
 
The review request was notified in accordance with Council's Notification Policy and 
46 submissions including a petition containing 3,871 signatures were received. 
 
The proposal exceeds the maximum floor space ratio development standard 
contained in Marrickville Local Environmental Plan 2011 (MLEP 2011) by 104.3sqm 
or 30%.  A written request under Clause 4.6 of MLEP 2011 has been submitted for 
the non-compliance however the justification provided is not considered to be well 
founded and worthy of support. 
 
The proposal does not comply with the provisions of Marrickville Development 
Control Plan 2011 (MDCP 2011) in regards to the provision of car parking, rear 
building envelope and solar access. 
 
The potential impacts to the surrounding environment have been considered as part 
of the assessment process. It is considered that the proposal represents an 
overdevelopment of the site due to the excessive visual bulk at the rear resulting 
from the FSR departure. 
 
Furthermore, the Roads and Maritime Services (RMS) has not granted concurrence 
for the balcony overhanging the King Street road reserve. 
 
The application is considered unsupportable and in view of the circumstances, 
refusal of the application is recommended. 
 
2. Review Request 
 
The applicant has requested that Council review Determination No. 201600565, 
dated 8 May 2017, being a refusal of a development application to retain the front 
façade and ground floor shop and construct a 4 storey development comprising 1 
commercial tenancy and 5 residential units. 
 
The works include the following: 
 

 Partial demolition the King Street façade and reconstruction of verandah 
balcony to original detail; 

 Ground floor containing 1 commercial tenancy, 1 accessible car parking 
space, loading/unloading area, toilets, 4 bicycle spaces and waste rooms; 

 First floor level containing 1 x 1 bedroom dwelling and 1 x 2 bedroom 
dwelling; 

 Second floor level containing 1 x 1 bedroom dwelling and 1 x 2 bedroom 
dwelling; and 
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 Third floor level containing 1 x 1 bedroom dwelling and communal open 
space. 

 
3. Site Description 
 
The site is located on the south western side of King Street, between Darley Lane 
and Darley Street, Newtown. The site is legally described as Lot B in Deposited Plan 
443127, having a frontage of 7.24 metres to King Street, a depth of 30.095 metres 
and is approximately 229.5sqm in area. 
 
The site contains a 2 storey shop top housing development. Vehicular access to the 
site is obtained from Maria Lane to the rear. 
 
The surrounding streetscape contains predominantly mixed-use developments. The 
site is adjoined by No. 597 King Street to the south which contains a 2 storey pub 
and No. 593 King Street to the north which contains a 2 storey shop top housing 
development. To the south west (rear) of the site at No. 1-13 Darley Street is a single 
storey community centre. 
 
4. Background 
 
4(a) Site history 
 
Development Application No. 201600565 sought consent to retain the front façade 
and ground floor shop and construct a 4 storey development comprising 1 
commercial tenancy and 5 residential units. 
 
It was assessed that the proposal did not comply with the aims, objectives and 
design parameters contained in Marrickville Local Environmental Plan 2011 (MLEP 
2011) and Marrickville Development Control Plan 2011 (MDCP 2011).   
 
It was further assessed that the Clause 4.6 request for the FSR non-compliance did 
not provide sufficient environmental planning grounds to justify the non-compliance 
and insufficient information was provided with the application to enable a complete 
and proper assessment of the application in accordance with Section 79C of the 
Environmental Planning and Assessment Act 1979.  
 
The application was refused under delegated authority by Determination No. 
201600565, dated 8 May 2017, for the following reasons: 
 
1. Inadequate information was submitted with the application to undertake a 

complete and proper assessment of the application in accordance with Section 
79C of the Environmental Planning and Assessment Act 1979, particularly in 
relation to the specific materials, colours and finishes for the restoration of the 
street front period building façade. 

 
2. The development exceeds the Floor Space Ratio permitted on the land 

pursuant to Clause 4.4 of Marrickville Local Environmental Plan 2011. The 
Floor Space Ratio variation is not considered to be well founded and worthy of 
support pursuant to Clause 4.6 of Marrickville Environmental Plan 2011 in that 
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it results in a number of apartments with poor solar amenity and internal 
layouts. 

 
3. The development is contrary to the Design Quality Principles prescribed under 

State Environmental Planning Policy 65 – Design Quality of Residential 
Apartment Development particularly, Principle 6: Amenity, in that a number of 
the apartments have constrained  living area widths and poor solar amenity. 

 
4. The development fails to comply with the Solar Access objectives and 

standards for internal living areas and balconies prescribed under the 
Apartment Design Guide, pursuant to State Environmental Policy No. 65 - 
Design Quality of Residential Apartment Development. 

 
5. The development accommodates constrained living area widths and is contrary 

to the Apartment Layout objectives and standards prescribed under the 
Apartment Design Guide, pursuant to State Environmental Policy No. 65 - 
Design Quality of Residential Apartment Development. 

 
6. Inadequate information has been submitted regarding the conservation and 

restoration of the period building street front façade. Accordingly, the 
application is contrary to the Heritage Conservation development objectives 
and standards contained in Clause 5.10 of Marrickville Local Environmental 
Plan 2011 and the objectives and controls for Active street Frontage Uses and 
Shop Front Design pursuant to Part 5.1.4.2 of Marrickville Development Control 
Plan 2011.  

 
7. The development is contrary to the desired future character of the King Street 

and Enmore Road Commercial Planning Precinct (Precinct 37) pursuant to Part 
9.37 of Marrickville Development Control Plan 2011 in that the development 
does not demonstrate suitable amenity for the occupants of the development 
and does not adequately detail the restoration of the contributory building street 
front façade. 

 
8. In view of the above, and given the substantiated issues raised in the resident 

submission, approval of the application would not be in the public interest. 
 
4(b) Application history 
 
The following table outlines the relevant history of the subject Section 82A review 
request. 
 
Date Discussion / Letter/ Additional Information  
7 July 2017 Subject application submitted to Council 
7 September 
2017 

Additional information submitted to Council including additional 
solar access diagrams.  
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5. Assessment 
 
The applicant has requested that Council review the determination under Section 
82A of the Environmental Planning and Assessment Act, 1979. The following 
information has been submitted with the review request in support of the proposed 
development attempting to address the reasons for refusal: 
 

 Amended Plans; 
 Statement of Environmental Effects addressing the reasons for refusal of 

Determination No. 201600565, dated 8 May 2017; 
 Written request in accordance with Clause 4.6 of MLEP 2011; 
 Other associated documentation. 

 
Below is an assessment of the additional information provided by the applicant in the 
Section 82A review request having regard to the grounds of refusal of the original 
development application: 
 
1. Inadequate information was submitted with the application to undertake a 

complete and proper assessment of the application in accordance with 
Section 79C of the Environmental Planning and Assessment Act 1979, 
particularly in relation to the specific materials, colours and finishes for 
the restoration of the street front period building façade. 

 
Comment: 
 
The site is located within a Heritage Conservation Area under MLEP 2011 (Heritage 
Conservation Area C2 – King Street/Enmore Road). The site is also located adjacent 
to a Local Heritage Item at No. 597 King Street, being the Botany View Hotel (Item 
No. I158). 
 
The original development application was referred to Council’s Heritage and Urban 
Design Advisor who advised that a more detailed palette of materials, finishes and 
colours was required to undertake a complete and proper assessment of the 
restoration of the period façade of the building fronting King Street. The information 
was not provided to Council and the application was subsequently refused. 
 
Additional information was submitted to Council as part of the subject review 
request. The review request was referred to Council’s Heritage and Urban design 
Advisor who advised that the drawings provide sufficient detail to assess the 
heritage/architectural/urban design merits of the proposal. The applicant has 
incorporated the advice provided by Council which was absent from the original 
application, including: 
 

 Heritage conservation and preservation to the front façade, heritage signage 
and trusses; 

 Internal layout particularly of the units facing King Street; 
 Contemporary interpretation of traditional shopfront; and 
 The architectural quality of the new structure – side and rear elevations and 

finishes – these are positive outcomes. 
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Concurrence from the Roads and Maritime Services (RMS) was sought under 
Section 138 of the Roads Act for the reconstruction of the balcony overhanging the 
King Street road reserve. On 14 September 2017 RMS provided the following 
comments: 
 

“Roads and Maritime has reviewed the submitted application and notes that the 
proposed verandah and balcony extend beyond the freehold property 
boundary. Any improvements beyond the freehold boundary, other than 
standard pedestrian awnings, for private benefit are not supported by Roads 
and Maritime. As such, Roads and Maritime cannot provide concurrence with 
the proposed development's current design. 

 
The reconstruction of the balcony is a significant component of the proposal and 
given concurrence has not been provided the presentation of the development to 
King Street would need to be reconsidered. 
 
The application is considered unsupportable and in view of the circumstances, 
refusal of the review request is recommended. 
 
2. The development exceeds the Floor Space Ratio permitted on the land 

pursuant to Clause 4.4 of Marrickville Local Environmental Plan 2011. The 
Floor Space Ratio variation is not considered to be well founded and 
worthy of support pursuant to Clause 4.6 of Marrickville Environmental 
Plan 2011 in that it results in a number of apartments with poor solar 
amenity and internal layouts. 

 
Comment: 
 
A maximum floor space ratio (FSR) of 1.5:1 applies to the land under MLEP 2011. 
The development proposed as part of the original development application and 
subsequently refused as part of Determination No. 201600565 had a gross floor area 
(GFA) of 448.57sqm which equated to a FSR of 1.95:1 on the 229.5sqm site, a 
departure of 103.32sqm or 30%.  
 
The proposal the subject of this review request seeks consent for the same 
departure from the maximum FSR development standard. A written request, in 
relation to the development’s non-compliance with the FSR development standard in 
accordance with Clause 4.6 (Exception to Development Standards) of MLEP 2011, 
was submitted with the review request. 
 
The applicant considers compliance with the maximum FSR development standard 
to be unreasonable and unnecessary because the objectives of the development 
standard are achieved notwithstanding non-compliance with the standard. The 
applicant makes additional comments which have been paraphrased and 
reproduced below: 
 

 The proposal represents a scale appropriate to the desired future character of 
the area as identified by MLEP 2011 and MDCP 2011 by maintaining the 
majority of the external envelope of the existing building; 
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 The proposal complies with the maximum height of building development 
standard set at 14 metres; 

 The building has been well articulated in its design, minimising the perceived 
bulk of the development when viewed from the public domain; 

 Attention to detail has been given to the design as the building sits beside a 
heritage item and is located within a heritage conservation area; 

 A high level of internal amenity is proposed acknowledging that each of these 
units meet adaptable unit requirements and are capable of providing for 
sufficient internal circulation to suit the needs of future residents; 

 The design of the units achieves natural cross ventilation and solar access; 
 The size of the 1 bedroom units and balconies exceed the requirements of the 

ADG; and 
 The size of the living spaces exceeds the requirements of the ADG providing 

a high quality and functional living space. 
 
The applicant considers that there are sufficient environmental planning grounds to 
justify contravening the development standard for the following reasons: 
 

 The revised proposal will provide a better planning outcome on the site 
reflecting both the desired future character sought by the B2 Local Centre 
zoning and the heritage conservation principles driven by Part 9.37 of 
MDCP 2011; 

 The design of the 1 bedroom dwellings and the private open space exceed 
the requirements of the ADG and the proposed area of communal open 
space will ensure excellent solar access for future occupants; and 

 The applicant considers that the variation is in the public interest. 
 
The justification provided in the applicant’s written submission is not considered to 
be well founded and worthy of support. It is considered that insufficient justification 
has been provided to demonstrate that compliance with the development standard is 
unreasonable or and unnecessary in this particular circumstance based on the 
outcomes of planning law precedents such as those contained in Wehbe v Pittwater 
Council [2007] NSWLEC827, Four2Five Pty Ltd v Ashfield Council [2015] 
NSWLEC90, Moskovich v Waverley Council [2016], Micaul Holdings Pty Limited v 
Randwick City Council [2015] NSWLEC 1386 and Zhang and anor v Council of the 
City of Ryde [2016] NSWLEC 1179.  
 
The application has not proven that the development achieves a better outcome 
pursuant to Clause 4.6(b) with the FSR non-compliance as the development: 

 
 Fails to achieve compliance with the solar access controls prescribed by 

Objective 4A-1 of the ADG; 
 Does not achieve compliance with the rear building envelope and number of 

storeys prescribed by Control C13 in Part 5.1.3.3 of MDCP 2011 which 
results in significant visual bulk at the rear of the site; 

 The 4 storey rear building form results in significant visual bulk when viewed 
from the public domain and would result in an undesirable precedent for 
the locality; 
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 Given the non-compliances with the abovementioned controls and the 
significant number of submissions received raising objection to the 
proposal, it is considered that contravention of the development standard 
would not be in the public interest. 

 
In view of the above circumstances, it is considered that the non-compliance with the 
FSR development standard is not warranted. Insufficient justification has been 
provided to demonstrate that there are sufficient environmental planning grounds to 
justify contravening the development standard. 
 
Accordingly, the variation to the FSR development Standard contained in MLEP 
2011 is not supported as the development has not demonstrated that a better 
planning outcome is achieved as a result of the FSR variation pursuant to Clause 
4.6(1)(b) of MLEP 2011 and it has not demonstrated that the proposed bulk and 
density achieves the future desired character of the area under Clause 4.4(1)(b) of 
MLEP 2011. 
 
It is also noted that the RMS has not granted concurrence to the reconstruction of 
the front balcony that projects over the King Street road reserve.  This is a significant 
component of the proposal and given concurrence has not been provided the 
presentation of the development to King Street would need to be reconsidered. 
 
The application is considered unsupportable and in view of the circumstances, 
refusal of the review request is recommended. 
 
3. The development is contrary to the Design Quality Principles prescribed 

under State Environmental Planning Policy 65 – Design Quality of 
Residential Apartment Development particularly, Principle 6: Amenity, in 
that a number of the apartments have constrained  living area widths and 
poor solar amenity. 

 
Comment: 
 
The development is subject to the requirements of State Environmental Planning 
Policy No. 65 – Design Quality of Residential Apartment Development (SEPP 65). 
SEPP 65 prescribes 9 design quality principles to guide the design of residential 
apartment development and to assist in assessing such developments. The 
principles relate to key design issues including context and neighbourhood 
character, built form and scale, density, sustainability, landscape, amenity, safety, 
housing diversity and social interaction and aesthetics.  
 
The development refused as part of Determination No. 201600565, dated 8 May 
2017, failed to provide dwellings with satisfactory amenity and thus failed to 
demonstrate consistency with Principle 6: Amenity of the 9 design quality principles 
for the following reasons: 
 

 The rear facing dwellings had poor solar amenity due to the depth and 
location of the balconies and rear facing bedrooms. 
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 The rear facing dwellings (Apartments 01, 03 and 05) had constrained 
combined living/dining areas that did not conform to the ADG guidelines 
for living/dining area widths. 

 
Solar amenity 
 
Objective 4A-1 of the ADG prescribes the following for solar and daylight access: 
 

“1. Living rooms and private open spaces of at least 70% of apartments in a building 
receive a minimum of 2 hours direct sunlight between 9 am and 3 pm at mid-
winter in the Sydney Metropolitan Area  

3. A maximum of 15% of apartments in a building receive no direct sunlight 
between 9 am and 3 pm at mid-winter” 

 
The development as originally proposed included 3 x 2 bedroom dwellings located at 
the rear portion of the building. Those dwellings were provided with bedrooms and 
balconies located along the western elevation of the building. Due to the location of 
the living spaces of those dwellings, those units were unlikely to receive adequate 
solar access. Consequently only 2 of the 5 dwellings in the development, being 
those located on the eastern side of the building, were likely to receive a minimum 2 
hours of direct solar access between 9:00am and 3:00pm at mid-winter. This 
resulted in only 40% of apartments in the development receiving adequate solar 
access and the application was therefore refused. 
 
Amended plans were submitted with the subject review request modifying those 
dwellings to be 3 x 1 bedroom dwellings. The dwellings have fluid living/dining 
spaces and a balcony accessible off the dining and living spaces orientated west.  
Additional documentation was provided to Council indicating that the west facing 
dwellings receive direct solar access between 1:16pm and 3:00pm in mid-winter. 
Whilst it is acknowledged that the proposal only falls marginally short of the required 
2 hours of direct solar access prescribed by Objective 4A-1 of the ADG, it is 
considered that the excessive GFA proposed contributes that the inability of the 
development to achieve the required level of solar access. The deletion of Unit 5 for 
example could provide Unit 3 with sufficient solar access by way of skylights or 
relocation of the balcony, thus providing 75% of dwellings with the required solar 
access. This arrangement would result in the proposed development complying with 
the ADG objectives in relation to solar amenity. 
 
Apartment layouts 
 
Objective 4D-3 of the ADG prescribes the following for apartment layouts: 
 

“3. Living rooms or combined living/dining rooms have a minimum width of:  
 3.6m for studio and 1 bedroom apartments  
 4m for 2 and 3 bedroom apartments” 

 
The development as originally proposed included 3 x 2 bedroom dwellings located at 
the rear portion of the building. Those dwellings contained minimum living area 
widths of approximately 2.5 metres which did not comply with the minimum 4 metres 
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for 2 bedroom apartments prescribed by the ADG. The application was therefore 
refused. 
 
Amended plans were submitted with the subject review request modifying those 
dwellings to be 3 x 1 bedroom dwellings. The dwellings now have separated living 
and dining spaces, with the living spaces now complying with the minimum widths 
prescribed by the ADG. 
 
4. The development fails to comply with the Solar Access objectives and 

standards for internal living areas and balconies prescribed under the 
Apartment Design Guide, pursuant to State Environmental Policy No. 65 - 
Design Quality of Residential Apartment Development. 

 
Comment: 
 
This matter is discussed under reason 3 above. The matter of solar access has not 
been satisfactorily addressed as part of the subject review request. The application 
is considered unsupportable and in view of the circumstances, refusal of the review 
request is recommended. 
 
5. The development accommodates constrained living area widths and is 

contrary to the Apartment Layout objectives and standards prescribed 
under the Apartment Design Guide, pursuant to State Environmental 
Policy No. 65 - Design Quality of Residential Apartment Development. 

 
Comment: 
 
This matter is discussed under reason 3 above and the subject application is 
considered acceptable in this regard. 
 
6. Inadequate information has been submitted regarding the conservation 

and restoration of the period building street front façade. Accordingly, the 
application is contrary to the Heritage Conservation development 
objectives and standards contained in Clause 5.10 of Marrickville Local 
Environmental Plan 2011 and the objectives and controls for Active street 
Frontage Uses and Shop Front Design pursuant to Part 5.1.4.2 of 
Marrickville Development Control Plan 2011.  

 
Comment: 
 
This matter is discussed under reason 1 above and the subject application is 
considered acceptable in relation to the documentation provided. 
 
Notwithstanding, as pointed out above the RMS did not grant concurrence to the 
reconstruction of the front balcony that projects over the King Street road reserve.  
This is a significant component of the proposal and given concurrence has not been 
provided the presentation of the development to King Street would need to be 
reconsidered. 
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7. The development is contrary to the desired future character of the King 
Street and Enmore Road Commercial Planning Precinct (Precinct 37) 
pursuant to Part 9.37 of Marrickville Development Control Plan 2011 in 
that the development does not demonstrate suitable amenity for the 
occupants of the development and does not adequately detail the 
restoration of the contributory building street front façade. 

 
In assessing the original development application, the proposal was found to be 
contrary to the desired future character of the King Street and Enmore Road 
Commercial Planning Precinct (Precinct 37) pursuant to Part 9.37 of MDCP 2011 in 
that: 

 Inadequate information had been provided to demonstrate that the 
contributory building façade fronting King Street would be adequately 
restored to complement the King Street/Enmore Road Heritage 
Conservation Area; and  

 The development did not demonstrate suitable amenity for the occupants 
of the development, accommodating apartments with poor solar amenity 
within living areas and balconies and constrained living area widths. 

 
Sufficient documentation has been provided as part of the review request to indicate 
that the contributory building façade fronting King Street could be adequately 
restored to complement the King Street/Enmore Road Heritage Conservation Area. 
Notwithstanding, as discussed earlier in this report, concurrence from RMS under 
Section 138 of the Roads Act has not been provided and thus reconstruction of the 
original balcony to King Street cannot be undertaken. 
 
No site specific planning controls relate to the site under Part 9.37 of MDCP 2011 
and thus the development is to be assessed against the provisions of Part 5 – 
Commercial and Mixed-Use Development of MDCP 2011. Control C13 of Part 
5.1.3.3 prescribes the following: 
 

“C13 Where the rear boundary adjoins a lane:  
I. The rear building envelope must be contained within the combination of the 

rear boundary plane and a 45 degree sloping plane from a point 7.5 metres 
vertically above the lane ground level, measured at the rear boundary, and 
contain a maximum of two storeys on the rear most building plane; 

II. Notwithstanding point i., building envelopes may exceed the above building 
envelope control where it can be demonstrated that any rear massing that 
penetrates above the envelope control will not cause significant visual bulk 
or amenity impacts on neighbouring properties to the rear; 

III. The rear building envelope must contribute positively to the visual amenity of 
the laneway, and encourage rear laneway activation through measures 
such as providing appropriate lighting and opportunities for passive 
surveillance.” 

 
As indicated in the image below, the development has a maximum height at the rear 
boundary of 12.2 metres and four storeys. This is a significant breach of the rear 
building envelope controls. Whilst it is acknowledged that there are examples of rear 
building envelopes in the locality that do exceed the 2 storey limit, the 4 storeys 
proposed is considered to be excessive and out of character with the locality and 
results in significant visual bulk to the low density streetscape to the west. The four 
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storey form does not contribute positively to the visual amenity of the laneway and 
will be highly visible from the public domain along Darley Street to the south west.  

 
Image 1: Rear building envelope 

 
As discussed in more detail earlier in this report, the applicant seeks a significant 
departure from the maximum FSR development standard contained in MLEP 2011 
and the proposal fails to demonstrate suitable amenity for the occupants of the 
development accommodating apartments with poor solar amenity that does not meet 
the standards prescribed by the ADG. In addition, the RMS has not granted 
concurrence for the proposed balcony on the King Street façade which forms a 
significant component of the restoration of the contributory building street front 
façade. 
 
Considering the matters raised above, the application is considered unsupportable 
and in view of the circumstances, refusal of the review request is recommended. 

 
8. In view of the above, and given the substantiated issues raised in the 

resident submission, approval of the application would not be in the 
public interest. 

 
The original development application was advertised in accordance with Council's 
Notification Policy and a total of 3 submissions were received. The matters raised in 
those submissions were addressed as part of the assessment of that application, 
and a number of those issues were considered to be unresolved including building 
height, bulk and scale, restoration of the contributory building façade and urban 
design/streetscape considerations.  
 
The Section 82A review request was advertised, an on-site notice displayed on the 
property and residents/property owners in the vicinity of the property were notified of 
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the development in accordance with Council's Notification Policy. A total of 46 
submissions including a petition containing 3,871 signatures were received. 
 
The petition contains 3,871 signatures and generally raises concern over the impact 
that the development may have on the ongoing operations of the Botany View Hotel 
which is located directly to the south of the site at 597 King Street. The ground floor 
level of the premises hosts live music and the first floor level has a bistro and 
outdoor dining area. Concern is raised that the noise generated by the operation of 
the hotel may lead to complaints from the new occupants of the development which 
could subsequently impact on the operations of the hotel.  
 
Section 79C of the Environmental Planning and Assessment Act requires Council to 
consider the likely impacts of that development, including environmental impacts on 
both the natural and built environments, and social and economic impacts in the 
locality. Whilst the site does permit residential development, it would be prudent that 
appropriate measures are introduced to the development to ensure the acoustic 
privacy of future occupants is maintained as well as to the extent that it is possible, 
not compromise the social and economic impacts to the locality generally. 
 
Control C2 of Part 2.6.3 of MDCP 2011 prescribes the following in relation to 
acoustic privacy: 
 

“C2 General acoustic privacy  
I. New dwellings close to high noise sources such as busy roads, rail lines and 

industry must be designed to locate habitable rooms and private open 
spaces away from noise sources or protect those areas with appropriate 
noise shielding devices.” 

 
An Aircraft and Road Traffic Noise Intrusion report was submitted with the review 
request to demonstrate that the proposal could be noise attenuated from traffic and 
aircraft noise. However, the applicant has failed to consider that there is a potential 
high noise source located directly to the south of the subject site that could impact on 
the acoustic privacy of future occupants. As such, in the absence of any noise 
mitigation measures or design considerations, it is considered that approval of the 
development would not be in the public interest. 
 
Considering the matters raised above, the application is considered unsupportable 
and in view of the circumstances, refusal of the review request is recommended. 
 
6. Community Consultation 
 
The Section 82A review request was advertised, an on-site notice displayed on the 
property and residents/property owners in the vicinity of the property were notified of 
the development in accordance with Council's Notification Policy. A total of 46 
submissions including a petition containing 3,871 signatures was received were 
received. 
 
The following issues raised in submissions have been discussed in this report: 
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 Excessive departure from FSR development standard - See discussions in 
relation to reason for refusal 2; 

 Heritage considerations - See discussions in relation to reason for refusal 1, 6 
and 7; 

 Amenity for proposed dwellings in relation to solar access and room sizes - 
See discussions in relation to reason for refusal 3; 

 Impact of the development on the ongoing operations of the Botany View 
Hotel at No. 597 King Street – See discussions in relation to reason for 
refusal 8. 

 
In addition to the above issues, the submissions raised the following concerns which 
are discussed under the respective headings below: 
 
Issue: Development is of a poor quality and design and is out of character with 

the locality. 
 
Comment: A number of submissions raise concern over the architectural quality of 

the building. The development was referred to Council’s Heritage and 
Urban design Advisor who raised no concern over the development from 
an urban design and heritage perspective.  Notwithstanding, as 
highlighted in the above assessment report, the FSR departure is not 
supported nor is the breach to the rear building envelope.  Furthermore, 
the RMS has not granted concurrence to the proposed balcony on the 
King Street façade which forms a significant component of the restoration 
of the contributory building street front façade. 

 
Issue: Inconsistency of documentation 
 
Comment: Concern has been raised over inconsistency of some of the specialist 

reports accompanying the application. Particular concern is raised over 
the BASIX Certificate, Access Report, Noise Impact Assessment and 
Statement of Environmental Effects which describe the proposal as a 
development containing 6 dwellings. The original application containing 6 
dwellings was refused as part of Determination No. 2201600565, dated 8 
May 2017. It is apparent that some of the documentation has not been 
updated since that application was lodged. 

 
Issue: Potential contamination of the site 
 
Comment: Concern is raised that the application has not been accompanied by a 

Stage 1 Preliminary Site Assessment demonstrating that the site is 
suitable for the proposed use.  

 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 
55) provides planning guidelines for remediation of contaminated land. 
Marrickville Development Control Plan 2011 (MDCP 2011) provides 
controls and guidelines for remediation works. Under the provisions of the 
SEPP, Council must not consent to the carrying out of any development 
on land unless it has considered whether the land is contaminated. There 



Inner West Planning Panel ITEM 5 
 

PAGE 216 

is no evidence to suggest that any previous use of the land would result in 
contamination and therefore no further investigation is required. 

 
Issue: Access to Maria Lane 
 
Comment: Concern is raised regarding access to Maria Lane, particularly during 

construction. The application is recommended for refusal however 
appropriate conditions would be placed on any consent to ensure a 
construction management plan be submitted to the Council’s satisfaction 
to ensure any construction impacts are minimised. 

 
Issue: Inadequate parking – vehicular and bicycle  
 
Comment: The application does not comply with the car parking rates in accordance 

with Part 2.10 of MDCP 2011 however it does comply with the bicycle 
rates. Given that the location of the site is within the King Street 
commercial precinct and is located within close proximity to services, 
shops, bus stops servicing King Street and a 230 metre walk to St Peters 
Station, the shortfall in 3 car parking spaces is considered reasonable. In 
view of the above, the variation to the car parking controls under MDCP 
2011 can be supported in principle. However, in view of the outstanding 
planning issues discussed throughout the main body of this report, refusal 
of the review request is recommended. 

 
All relevant matters raised in the submissions able to be considered under the 
provisions of Section 79C of the Environmental Planning and Assessment Act have 
been discussed in the report. 
 
7. Referrals 
 
7(a) Internal 
 
The review request was referred to the following internal sections/officers and issues 
raised in those referrals have been discussed in Section 5 above. 
 

 Development Engineer; 
 Heritage and Urban Design Advisor; and 
 Waste Management. 

 
7(b) External 
 
The application was referred to the Roads and Maritime Services (RMS) for 
concurrence under Section 138 of the Roads Act. As discussed throughout the main 
body of this report, concurrence has not been provided by RMS. 
 
8. Conclusion 
 
The proposal exceeds the maximum FSR development standard contained in 
Marrickville Local Environmental Plan 2011 (MLEP 2011) by 104.3sqm or 30%.  A 
written request under Clause 4.6 of MLEP 2011 has been submitted for the non-
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compliance however the justification provided is not considered well founded and 
worthy of support. 
 
The proposal does not comply with the provisions of Marrickville Development 
Control Plan 2011 (MDCP 2011) in regards to the provision of car parking, rear 
building envelope and solar access. 
 
It is considered that the proposal represents an overdevelopment of the site due to 
the excessive visual bulk at the rear resulting from the FSR departure. 
 
Furthermore, concurrence from the Roads and Maritime Service for the balcony 
overhanging King Street road reserve has not been provided. 
 
The application is considered unsupportable and in view of the circumstances, 
refusal of the application is recommended. 
 
9. Recommendation 
 
That Council as the consent authority pursuant to Section 82A of the Environmental 
Planning and Assessment Act, 1979 confirm the original determination of refusal for 
Development Application No. 201600565 for the following reasons: 
 
1. The development exceeds the maximum Floor Space Ratio permitted on the 

land under Clause 4.4 of Marrickville Local Environmental Plan 2011 and the 
written request under Clause 4.6 of Marrickville Local Environmental Plan 2011 
is not considered to be well founded and worthy of support. 

2. The Roads and Maritime Services has not granted concurrence for the balcony 
proposed to overhang the King Street road reserve which forms a significant 
component of the restoration of the contributory building street front façade. 

 
3. The development fails to comply with the Solar Access objectives prescribed 

under the Apartment Design Guide, pursuant to State Environmental Policy No. 
65 - Design Quality of Residential Apartment Development. 

 
4. The development is contrary to the desired future character of the King Street 

and Enmore Road Commercial Planning Precinct (Precinct 37) pursuant to Part 
9.37 of Marrickville Development Control Plan 2011 in that the development 
does not demonstrate suitable amenity for the occupants of the development 
and the Roads and Maritime Services has not granted concurrence for the 
balcony overhanging the King Street road reserve which forms a significant 
component of the restoration of the contributory building street front façade. 

 
5. The development is contrary to the rear building envelope control (C13) as 

contained in Part 5.1.3.3 of Marrickville Development Control Plan 2011. 
 
6. In view of the above, and in the absence of any noise mitigation measures or 

design considerations to address the substantiated issues raised in the resident 
submissions regarding the operations of the hotel at No. 597 King Street, 
approval of the application would not be in the public interest. 
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Attachment A - Conditions in the circumstance the application is 
approved
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Attachment B – Plans of Proposed Development 
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