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DEVELOPMENT ASSESSMENT REPORT 

Application No. 201700488 
Address 44-46 Princes Highway, St Peters 
Proposal To adaptively reuse the existing warehouse building at No. 

3 Barwon Park Road, demolish the remainder of the 
buildings on the site and construct a 6 storey mixed use 
building fronting Princes Highway and a 5 storey mixed use 
building fronting Barwon Park Road containing a total of 3 
ground floor commercial tenancies, 40 dwellings and 
basement car parking. 

Date of Lodgement 9 October 2017 
Applicant Antoniades Architects 
Owners Reverse Signage Pty Ltd 
Number of Submissions 9 submissions in total 
Value of works $12,248,239 
Reason for determination 
at Planning Panel 

Clause 4.6 variation to maximum height standard and cost 
of development exceeds officer delegation, 

Main Issues Height of building 
Recommendation Consent subject to conditions 

 

 
Subject Site:  Objectors:                   
Notified Area:  Note: Some submissions were received 

from properties outside of the map area. 
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1. Executive Summary 
 
This report concerns an application to adaptively reuse the existing warehouse 
building at No. 3 Barwon Park Road, demolish the remainder of the buildings on the 
site and construct a 6 storey mixed use building fronting Princes Highway and a 5 
storey mixed use building fronting Barwon Park Road containing a total of 3 ground 
floor commercial tenancies, 40 dwellings and basement car parking. The application 
was notified in accordance with Council's Notification Policy and 8 submissions were 
received. 
 
During the assessment process the proposal was amended to address a number of 
concerns raised by Council officers relating to permissibility, materials and finishes, 
parking and other matters. The amended proposal was not required to be re-notified 
in accordance with Council's Notification Policy. 
 
The proposal generally complies with the aims, objectives and design parameters 
contained in State Environmental Planning Policy No 65 - Design Quality of 
Residential Apartment Development; State Environmental Planning Policy No. 55 - 
Remediation of Land (SEPP 55); and Marrickville Local Environmental Plan 2011 
(MLEP 2011) with the exception that the proposal exceeds the maximum height of 
building development standard by 2.6 metres or 15.2%. A written request under 
Clause 4.6 of MLEP 2011 has been submitted by the applicant for the non-
compliance and the request is considered to be well founded and worthy of support. 
 
The proposal is generally consistent with Marrickville Development Control Plan 
2011 (MDCP 2011). The development is considered to satisfy the desired future 
character requirements of the Barwon Park Planning Precinct (Precinct 26) and site-
specific planning controls relating to the site as outlined in Part 9.26 of MDCP 2011. 
 
The application was referred to Council’s Architectural Excellence Panel (AEP) who 
are supportive of the development. 
 
The potential impacts to the surrounding environment have been considered as part 
of the assessment process. Any potential impacts from the development are 
considered to be acceptable given the context of the site. 
 
The application is considered suitable for approval subject to the imposition of 
appropriate conditions. 
 
2. Proposal 
 
Approval is sought to adaptively reuse the existing warehouse building at No. 3 
Barwon Park Road, demolish the remainder of the buildings on the site and construct 
a 6 storey mixed use building fronting Princes Highway and a 5 storey mixed use 
building fronting Barwon Park Road containing a total of 3 ground floor commercial 
tenancies, 40 dwellings and basement car parking. The works include the following: 
 

• Full demolition of the building fronting Princes Highway (Building A) and 
construction of a 5 part 6 storey shop top housing building with 2 ground 
floor commercial tenancies and 18 residential dwellings; 



Inner West Planning Panel ITEM 6 
 

PAGE 255 

• Partial demolition and restoration of the building fronting Barwon Park Road 
(Building B) and construction of a 4 part 5 storey shop top housing 
building containing 1 ground floor commercial tenancy, a ground floor 
storage area, 22 residential dwellings and a communal open space area. 

• A single level of car parking with vehicular access from Barwon Park Road, 
including commercial and residential storage areas and waste storage 
areas; and 

• Ground floor communal open space area. 
 
3. Site Description 
 
The site is known as 44-46 Princes Highway and 3 Barwon Park Road and is located 
on the western side of Princes Highway, between Barwon Park Road and Campbell 
Road, St Peters. The site contains the lots legally described as Lot 1 in Deposited 
Plan 181290 and Lot 1 in Deposited Plan 1111834. The combined site has a 
frontage of 23.51 metres to Princes Highway, a rear frontage of 25.36 metres to 
Barwon Park Road and has a combined area of approximately 1,187sqm. 
 
The property at No. 44-46 contains a 2 storey warehouse building fronting Princes 
Highway which has suffered extensive fire damage.  Vehicular access to this 
property is provided by a vehicular crossing to the Princes Highway and a rear 
access handle to Barwon Park Road. The property at No. 3 Barwon Park Road 
contains a 4 storey warehouse building which is substantially intact and vehicular 
access to this site is provided from Barwon Park Road. 
 
The area is generally characterised by mixed use commercial/residential 
development to the north and south of the site, warehouse buildings to the west of 
the site opposite Princes Highway which are approved for redevelopment and to the 
east of the site is Sydney Park.  
 
The site is adjoined by No. 38-42 Princes Highway to the north which is currently a 
site under construction for a mixed use commercial/residential development. The site 
is adjoined by No. 62-80 Princes Highway which contains a 4 storey mixed use 
building and No. 19-23 Crown Street which contains a 4 storey residential flat 
building. 
 
4. Background 
 
4(a) Site history  
 
On 10 June 2014 Council received an application to demolish the existing building 
fronting Princes Highway and demolish part of the building fronting Barwon Park 
Road to construct a 4 part 7 storey mixed use development containing 2 commercial 
tenancies and 47 dwellings with car parking and strata subdivide the premises. After 
a number of significant concerns were raised by Council this application was 
subsequently refused. 
 
On 6 October 2016 Council received an application to demolish existing structures 
and construct 2 new mixed use buildings containing 3 commercial tenancies and 47 
dwellings with two levels of parking, lot consolidation and strata subdivision. After a 
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number of significant concerns were raised by Council and this application was 
subsequently refused. 
 
On 12 May 2017 a Pre-DA was submitted seeking advice on a proposal to adaptively 
reuse the existing warehouse building at No. 3 Barwon Park Road, demolish the 
remainder of the buildings on the site and construct a 6 storey mixed use building 
containing 3 ground floor commercial tenancies, 41 dwellings and 27 car spaces.  
Council provided Pre-DA advice that raised three main concerns, namely the 
permissibility of the proposal, the extent of the height non-compliance and the 
existence of a sixth storey. 
 
On 9 October 2017 the subject development application was submitted to Council. 
 
4(b) Application history 
 
The following table outlines the relevant history of the subject application. 
 
Date Discussion / Letter/ Additional Information  
9 October 2017 Application submitted to Council. 
19 December 
2017 

Detailed Site Investigation submitted to Council. 

5 February 2018 Amended plans submitted to Council indicating relocation of the 
ground floor car parking, waste and storage areas to resolve 
permissibility concerns, additional detailed sections and 
elevations resolving AEP comments regarding materials and 
expression. 

24 March 2018 Additional shadow diagrams and complete set of architectural 
plans submitted to Council incorporating amendments. 

29 March 2018  Amended Clause 4.6 written request submitted to Council 
 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with 
Section 4.15 of the Environmental Planning and Assessment Act 1979. 
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning 
Instruments listed below: 
 

• State Environmental Planning Policy (Infrastructure) 2007; 
• State Environmental Planning Policy No. 55 – Remediation of Land; 
• State Environmental Planning Policy No 65 - Design Quality of Residential Apartment 

Development; 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004; 
• Marrickville Local Environmental Plan 2011; and 
• Marrickville Development Control Plan 2011. 

 
The following sections provide further discussion of the relevant issues: 
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5(a)(iii) State Environmental Planning Policy (Infrastructure) 2007 
 
Clause 101 (2) - Development with frontage to Classified Road 
 
The site has a frontage to Princes Highway which is listed in the NSW RMS 
Schedule of Classified Roads and Unclassified Regional Roads  publication (January 
2014) as a Classified Road. 
 
Vehicular access to the property is proposed from Barwon Park Road at the rear of 
the site and as such “is provided by a road other than the classified road”. As such it 
is considered that the development would not affect  “the safety, efficiency and on-
going operation of the classified road.” 
 
The development is a type of development that is sensitive to traffic noise or vehicle 
emissions and the Noise Impact Assessment submitted with the application details 
the measures to be installed to ameliorate potential traffic noise or vehicle emissions 
within the site of the development arising from the adjacent classified road. 
 
Clause 102 - Development in or adjacent to road corridors and road reservations 
 
The site is located in or adjacent to a road corridor.  The applicant submitted a Noise 
Impact Assessment with the application that demonstrates that the development will 
comply with the LAeq levels stipulated in Clause 102 of the SEPP.  
 
5(a)(iv) State Environmental Planning Policy No. 55 – Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) 
provides planning guidelines for remediation of contaminated land. Under the 
provisions of the SEPP, Council must not consent to the carrying out of any 
development on land unless: 
 

“(a)  it has considered whether the land is contaminated, and 
  
(b)   if the land is contaminated, it is satisfied that the land is suitable in its 

contaminated state (or will be suitable, after remediation) for the purpose 
for which the development is proposed to be carried out, and 

  
(c)   if the land requires remediation to be made suitable for the purpose for 

which the development is proposed to be carried out, it is satisfied that the 
land will be remediated before the land is used for that purpose.” 

 
Council is required to consider a report specifying the findings of a preliminary 
investigation of the land concerned carried out in accordance with the contaminated 
land planning guidelines as a prior use of the site was a potentially contaminating 
use. 
 
A Phase 1 Preliminary Site Investigation (PSI) and Phase 2 Detailed Site 
Investigation (DSI) prepared by ZOIC was submitted to Council with the application. 
The DSI report makes the following conclusions and recommendations: 
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“Based on the DSI findings, it is concluded that widespread contamination 
was not identified and the site is suitable for the proposed mixed use 
development. 

 
It is recommended that additional landfill gas monitoring is conducted to 
confirm findings of this DSI with respect to vapour encountered in the area 
adjoining BH04 and to satisfy the ‘worst case’ meteorological conditions 
outlined in NSW EPA (2012) methodology” 

 
Considering the recommendations provided by the Detailed Site Investigation the 
development is considered to satisfy to provisions of SEPP 55 and is acceptable. 
Additional conditions are included in the recommendation incorporating the 
additional testing recommended by the DSI. 
 
5(a)(v) State Environmental Planning Policy No 65 - Design Quality of Residential 

Apartment Development  
 
The development is subject to the requirements of  State Environmental Planning 
Policy No. 65 – Design Quality of Residential Apartment Development (SEPP 65). 
SEPP 65 prescribes 9 design quality principles to guide the design of residential 
apartment development and to assist in assessing such developments. The 
principles relate to key design issues including context and neighbourhood 
character, built form and scale, density, sustainability, landscape, amenity, safety, 
housing diversity and social interaction and aesthetics. 
 
A statement from a qualified Architect was submitted with the application verifying 
that they designed, or directed the design of, the development. The statement also 
provides an explanation that verifies how the design quality principles are achieved 
within the development and demonstrates, in terms of the Apartment Design Guide 
(ADG), how the objectives in Parts 3 and 4 of the guide have been achieved. 
 
The development is generally acceptable having regard to the 9 design quality 
principles. 
 
Apartment Design Guide 
 
The ADG contains objectives, design criteria and design guidelines for residential 
apartment development. In accordance with Clause 6A of the SEPP the 
requirements contained within MDCP 2011 in relation to visual privacy, solar and 
daylight access, common circulation and spaces, apartment sizes and layout, ceiling 
heights, private open space and balconies, natural ventilation and storage have no 
effect. In this regard the objectives, design criteria and design guidelines set out in 
Parts 3 and 4 of the ADG prevail. 
 
The development has been assessed against the relevant design criteria within Part 
3 and 4 of the ADG as follows: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
 
• Communal open space has a minimum area equal to 25% of the site. 
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• Developments achieve a minimum of 50% direct sunlight to the principal usable part of 
the communal open space for a minimum of 2 hours between 9am and 3pm on 21 
June (mid-winter). 

 
The development provides a total area of 275sqm, being 23% of the total site area 
as communal open space. The common open space is considered to be of a 
sufficient size to promote active use by the residents of the development in addition 
to that provided by the private open space areas. Furthermore: 

 
• Each apartment is provided with private open space generally compliant 

with the numerical requirements; 
• Direct, equitable access is provided to the communal open space areas 

from common circulation areas, entries and lobbies; and 
• The communal open space is consolidated into a well-designed, easily 

identified and usable area. 
 
Sufficient solar access is provided to the communal open space in accordance with 
the above control. 
 
Visual Privacy/Building Separation 
 
The ADG prescribes the following minimum required separation distances from 
buildings within the same site: 
 

Room Types Minimum Separation 
Habitable Rooms/Balconies to Habitable 
Rooms/Balconies 

12 metres 

Habitable Rooms to Non-Habitable Rooms 9 metres 
Non-Habitable Rooms to Non-Habitable Rooms 6 metres 

 
The development includes 2 buildings, known as Buildings A and B. The 
development provides a 12 metre separation between the eastern facing balconies 
and bedrooms of Building A and the western facing balconies and windows of 
Building B and as such complies with the ADG controls. 
 
The ADG prescribes the following minimum required separation distances from 
buildings on neighbouring sites to the side and rear boundaries: 

 
Room Types Minimum Separation 
Habitable Rooms 6 metres 
Non-Habitable Rooms 3 metres 
Rear setback where change in zoning to low density 9 metres 

 
Side Boundary setbacks 
 
The development is built to the northern and southern side boundaries which is 
consistent with the side setback of the developments to the north and south. 
 
Rear Boundary setback 
 
There are no neighbouring sites to the front and rear of the development.  
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Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 
• Living rooms and private open spaces of at least 70% of apartments in a building 

receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-
winter. 

• A maximum of 15% of apartments in a building receive no direct sunlight between 
9.00am and 3.00pm at mid-winter. 

 
78% of all dwellings within the development receive solar access in accordance with 
the above controls.  
 
7% of the dwellings receive no solar access between 9:00am and 3:00pm in mid-
winter which is acceptable. 
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 
• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 

building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
65% of dwellings within the development are naturally ventilated and no cross-
through apartments exceed 18 metres in accordance with the above controls. 
 
Ceiling Heights 
 
The development provides floor to ceiling heights in accordance with the ADG 
controls. 
 
Apartment Size  
 
All apartments within the development comply with the ADG minimum size. 
 
Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 
• Every habitable room must have a window in an external wall with a total minimum 

glass area of not less than 10% of the floor area of the room. Daylight and air may not 
be borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
• Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
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• Living rooms or combined living/dining rooms have a minimum width of: 
§ 3.6 metres for studio and 1 bedroom apartments. 
§ 4 metres for 2 and 3 bedroom apartments. 

• The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 

 
The development provides apartments that comply with the above requirements. 
 
Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 
Studio apartments 4m2 - 
1 Bedroom apartments 8m2 2 metres 
2 Bedroom apartments 10m2 2 metres 
3+ Bedroom apartments 12m2 2.4 metres 

 
All apartments are provided with primary balconies that comply with the minimum 
area and minimum depth as per above. 
 
Common Circulation and Spaces 
 
The ADG prescribes that the maximum number of apartments off a circulation core 
on a single level is 8. The maximum number of units accessible off a single level is 5 
in accordance with ADG requirements. 
 
Storage 
 
The development provides sufficient storage within the apartments complying with 
the minimum size as per the requirements of the ADG. 

 
5(a)(vi) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application indicating that the proposal 
achieves full compliance with the BASIX requirements. Appropriate conditions are 
included in the recommendation to ensure the BASIX Certificate commitments are 
implemented into the development. 
 
5(a)(vii) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of the 
Marrickville Local Environmental Plan 2011: 
 

(viii) Clause 1.2 - Aims of the Plan 
(ix) Clause 2.3 - Land Use Table and Zone Objectives 
(x) Clause 2.7 - Demolition 
(xi) Clause 4.3 - Height of Buildings 
(xii) Clause 4.4 - Floor Space Ratio 
(xiii) Clause 4.6 - Exceptions to Development Standards 
(xiv) Clause 6.2 – Earthworks 
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(xv) Clause 6.5 - Development in areas subject to Aircraft Noise 
 
The following table provides an assessment of the application against the 
development standards: 
 
Standard 
(maximum) 

Proposal % of non- compliance Complies 

Floor Space Ratio 
2.7:1 

 
2.7:1 

 
N/A 

 
Yes 

Height of Building 
17 metres 
20 metres 

 
19.6 metres 
21.15 metres 

 
2.6 metres or 15.2% 
1.15 metres of 5.7% 

 
No 
No 

 
The following provides further discussion of the relevant issues: 
 
(xvi) Aims of the Plan (Clause 1.2) 
 
Clause 1.2 relates to the aims of the MLEP 2011. Aim 2(h) is to “promote a high 
standard of design in the private and public domain” .  
 
The development application was referred to Council’s Architectural Excellence 
Panel (AEP) who provided the following comments: 

 
“The Panel assessed the proposal at Pre-DA stage and was supportive on the basis 
that the recommendations in the AEP report (TRIM 74722.17) for design refinements 
and the request of additional information at DA stage were met. 

 

1. The recommendations that the Panel provided have all been incorporated 
(except the preservation of the roof trusses) and, along with evident design 
development, it is considered that the proposal has improved since the Pre-DA 
proposal. 

2. Recommendations for refinements to internal planning have been adequately 
addressed, particularly the introduction of a direct line of sight from lobbies to the 
central courtyard. 

3. The architectural expression to the Princes Highway Elevation has improved. 
The four original metal sliding fire doors are being re-used. The landscape 
design is developed and convincing. 

4. The courtyard-facing retail tenancy (auxiliary) is less likely to succeed. If the 
inclusion is the result of planning requirements to achieve a particular proportion 
of retail or commercial use at Ground Level, the Panel would support a relaxation 
of this requirement. Alternatively, the retail space could be consolidated with 
retail tenancies that have an external street address. 

5. The schedule of finishes includes a brick type specified as ‘BR-02 new grey 
brick’, but the elevations make no reference to this type of brick. It is 
recommended that [1] dry pressed clay brick and mortar be provided, 
particularly to the Princes Highway Elevation, in a colour that reflects the bricks 
traditionally found in older structures in the vicinity (such as the locally heritage 
listed Former Bedford Brickworks and the brick found in the existing industrial 
warehouse building that is to be adaptively reused), which are generally red, 
bronze, brown tones (rather than grey); and [2] detailed specification and photo 
sample of the face-brick be provided in the schedule of finishes (DA 7.01). 

6. The photomontage indicates brick detailing and steel beams to the Princes 
Highway elevation and timber soffit to all balconies, but the schedule of finishes 
and elevations are vague in this regard. It is recommended that [1] typical 
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elevations and wall sections of balcony, window and wall junctions, and details of 
steel beam, timber soffit and brick patterns be provided at 1:50 or 1:20 at A3 in 
order to establish in greater detail the specific design intent of the facade types; 
[2] photo sample and full specification of brick and proposed steel beam be 
included in the schedule of finishes; [3] drawings at 1:50 or 1:20 at A3 of the new 
windows to be installed in existing openings to the heritage façade at the rear be 
provided clearly stating the type of windows, mullions and finishes; and [4] the 
schedule of finishes be amended to clearly state that timber soffit (or an 
appropriate non-combustible self-finished alternative) will be provided to all 
balconies. 

7. It is recommended that a condition of consent be included requesting 
Antoniades Architects to prepare the construction certificate drawings. 

 
The AEP’s comments have been incorporated into the design of the proposed 
development and given this a high standard of design is achieved. Additional details 
and amendments requested by the AEP have been provided to Council. Council’s 
Architectural Excellence Panel (AEP) raised no further concern over the 
development subject to appropriate conditions which are included in the 
recommendation. 

 
(xvii) Land Use Table and Zone Objectives (Clause 2.3) 
 
The property is zoned B4 – Mixed Use under the provisions of Marrickville Local 
Environmental Plan 2011 (MLEP 2011). Ground floor commercial premises and 
residential accommodation in the form of shop top housing is permissible under the 
zoning provisions applying to the land. 
 
The site contains a full level drop from north to south along the width of the site on 
Barwon Park Road and a full level drop from west to east along the length of the site. 
 
Building A satisfies the definition of shop top housing by providing ground floor 
commercial tenancies with residential accommodation above. The north eastern 
portion of Building B satisfies the definition of shop top housing by providing a 
ground floor commercial tenancy with residential accommodation above. 
 
The development seeks to retain and adaptively reuse the existing warehouse 
building fronting Barwon Park Road. Amended Plans were submitted to Council 
indicating the ground floor of that building incorporating commercial car, motorcycle 
and bicycle parking and a commercial store room. Subject to the commercial car 
parking being attached to a commercial strata lot, the ground floor commercial use 
would enable the residential accommodation above to be classified as shop top 
housing consistent with the judgement Arco Iris Trading Pty Ltd v North Sydney 
Council [2015] NSWLEC 1113. Subject to a condition requiring that car parking 
space to form part of a commercial strata lot Council is satisfied that the entire 
development is permissible in the B4 – Mixed Use zone.  
 
The development is acceptable having regard to the objectives of the B4 – Mixed 
Use zone. 

 
(xviii) Demolition (Clause 2.7) 
 
Clause 2.7 of MLEP 2011 states that the demolition of a building or work may be 
carried out only with development consent. The application seeks consent for 
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demolition works. Council’s standard conditions relating to demolition works are 
included in the recommendation. 
 
(xix) Height (Clause 4.3) 
 
A maximum building height of 20 metres applies to the property known as 44-46 
Princes Highway and a maximum building height of 17 metres applied to the 
property known as 3 Barwon Park Road under MLEP 2011. 
 
The portion of the development on the property known as 44-46 Princes Highway 
has a height of 21.15 metres which does not comply with the development standard 
and the portion of the development on the property known as 3 Barwon Park Road 
has a height of 19.2 metres which does not comply with the development standard. 
 
A written request, in relation to the development’s non-compliance with the building 
height development standard in accordance with Clause 4.6 (Exception to 
Development Standards) of MLEP 2011, was submitted with the application. That 
request is discussed later in this report under the heading “Exceptions to 
Development Standards (Clause 4.6)”. 
 
(xx) Floor Space Ratio (Clause 4.4) 
 
A maximum floor space ratio (FSR) of 2.7:1 applies to the land under MLEP 2011. 
 
The development has a gross floor area (GFA) of 3,200.7sqm which equates to a 
FSR of 2.7:1 on the 1,187sqm site which complies with the FSR development 
standard. 
 
(xxi) Exceptions to Development Standards (Clause 4.6) 
 
As detailed earlier in this report, the development exceeds the maximum building 
height development standard prescribed under Clause 4.3 of MLEP 2011. A written 
request in relation to the contravention to the building height development standard 
in accordance with Clause 4.6 (Exceptions to Development Standards) of MLEP 
2011 was submitted with the application. 
 
A maximum building height of 20 metres applies to the property known as 44-46 
Princes Highway under Clause 4.3 of MLEP 2011. The highest point of the building 
on No. 44-46 is 21.15 metres which results in a variation of 1.15 metres or 5.7% 
 
A maximum building height of 17 metres applied to the property known as 3 Barwon 
Park Road under Clause 4.3 of MLEP 2011. The highest point of the building on No. 
3 Barwon Park Road is 19.6 metres which results in a variation of 2.6 metres of 
15.2%. 
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Figure 1: Non-compliance with overall height shown in light orange. 
 
Under Clause 4.6 development consent must not be granted for a development that 
contravenes a development standard unless the consent authority has considered a 
written request from the applicant that demonstrates that: 
 

• Compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case; and 

• There are sufficient environmental planning grounds to justify contravening 
the development standard. 

 
The consent authority must also be satisfied that the proposed development will be 
in the public interest because it is consistent with the objectives of the particular 
standard and the objectives for development within the zone in which the 
development is proposed to be carried out.  
 
The written request submitted as part of this development application provides due regard to 
Land and Environment Court decision Wehbe v Pittwater Council [2007] NSWLEC 827. In 
the decision of Wehbe v Pittwater Council [2007] NSW LEC 827, Chief Justice Preston 
stated that there are five different ways in which a variation to a development standard might 
be shown as unreasonable or unnecessary in the circumstances of the case. These five 
ways are:  
 

1. The objectives of the standard are achieved notwithstanding non-
compliance with the standard. 
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2. The underlying objective or purpose of the standard is not relevant to the 
development and therefore compliance is unnecessary. 

3. The underlying object or purpose would be defeated or thwarted if 
compliance was required and therefore compliance is unreasonable. 

4. The development standard has been virtually abandoned or destroyed by 
the Council’s own actions in granting consents departing from the 
standard and hence compliance with the standard is unnecessary and 
unreasonable. 

5. The zoning of the particular land is unreasonable or inappropriate so that 
a development standard appropriate for that zoning is also unreasonable 
and unnecessary as it applies to the land and compliance with the 
standard would be unreasonable or unnecessary. That is, the particular 
parcel of land should not have been included in the particular zone.  

 
For the purpose of this proposal, the written request provided by the applicant 
contends that compliance with the development standard is unreasonable and 
unnecessary in the circumstances of the case for a number of ways outlined in 
Wehbe, invoking ways 1, 2 and 3 
 
The applicant considers compliance with the maximum building height development 
standard to be unreasonable and unnecessary because the objectives of the 
standard are achieved notwithstanding non-compliance with the standard. 
 
The objectives as set out by clause 4.3(1) of the MLEP 2011 are as follows  
 

(a) to establish the maximum height of buildings, 
(b) to ensure building height is consistent with the desired future character of an 

area, 
(c) to ensure buildings and public areas continue to receive satisfactory exposure to 

the sky and sunlight, 
(d) to nominate heights that will provide an appropriate transition in built form and 

land use intensity. 
 
The written request provides the following comments (in summary): 
 

• The building height is consistent with the desired future character and responds 
appropriately to the particular circumstances of the site, including topography 
and retention of significant heritage building; 

• It has been demonstrated that the development ensures that adjoining residential 
development and public areas continue to receive satisfactory exposure to sky 
and sunlight. The shadow diagrams demonstrate compliance with Council’s 
overshadowing controls; 

• The development provides an appropriate transition in built form and land use 
intensity, noting that the development complies with the FSR development 
standard relating to the site, and the development provides a compliant built form 
along all boundaries. 

• The area of non-compliance is set in behind the external alignment of the building 
and this assists in ensuring an appropriate streetscape presentation and 
minimising impacts. In addition, given the location of the non-compliance, the 
proposal remains compatible in height with the neighouring buildings when 
viewed from the public domain. 

• As a result of the siting and location of the areas of non-compliance and in 
minimising impacts on the street, character and neighbours, the proposal is 
consistent with the objectives of the standard.  
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• The proposal retains the façade of the building fronting onto Barwon Park Road, 
which is desirable from a planning, streetscape and heritage point of view. This 
is further discussed below.  

• Fourthly, as indicated in Council’s Clause 4.6 register, Council has granted approval 
to DAs with a building height that exceeds the development standard. The 
register indicates sites listed as mixed use developments within the former 
Marrickville LGA with the variations ranging from 1.5% to 38.5%. Common 
reasons for acceptance of the variation was that strict compliance with the 
development standard was unnecessary, the additional height did not contribute 
to additional adverse amenity impacts on adjacent development; and the 
development is compatible with the bulk/scale and overall character of the area. 
These are all reasons that the proposal is considered to be appropriate from a 
planning point of view despite the no-compliance. 

 
The applicant contends that there are sufficient environmental planning grounds to 
justify contravening the development standard as: 
 

• The proposal is permissible within the B4 Mixed Use zone and is consistent with the 
relevant zone objectives, as outlined in the accompanying SEE. 

• The proposal satisfies the relevant ‘unreasonable and unnecessary’ tests established 
by the Court in Wehbe v Pittwater Council and is unlikely to result in adverse 
amenity impacts in terms of privacy, overshadowing or view loss. 

• Sunlight access has been addressed. In respect of view loss, it is noted that the area 
of non-compliance is not likely to result in any view loss for the terraces to the 
south given the difference in heights. If there is a view loss, this is likely to be 
occurring as a result of the compliant portion of the building rather than the non-
compliant.  

 
The justification provided in the applicant’s written request is considered well 
founded and worthy of support. Considering the above justification, strict compliance 
with the development standard is considered unreasonable and unnecessary given 
the circumstances of the site. 
 
Having regard to the proposed height of the development, the proposal is considered 
acceptable for the following reasons: 

 
• The additional building height will not result in any unreasonable impacts on 

the surrounding properties in relation to acoustic and visual privacy, solar 
access and overshadowing or visual bulk and scale; 

• Whilst the distribution of GFA throughout the site results in the non-
compliance with the height development standard, the development 
complies with the overall building density standard for the site (i.e. FSR); 
and 

• The proposal will result in public benefits above those that may otherwise be 
realised through a strictly compliant development. Specifically the 
proposal will result in an improved public domain along Princes Highway 
and Barwon Park Road with the undergrounding of power lines, improved 
vehicular crossings and relationship to the footpath along Barwon Park 
Road, and a new awning over the footpath and improved safety for 
pedestrians along Princes Highway. 

 
The justification provides due regard to the following decisions of the NSW Land and 
Environment Court:  
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(a) Wehbe v Pittwater Council [2007] NSWLEC 827;  
(b) Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009;  
(c) Micaul Holdings Pty Limited v Randwick City Council [2015] NSWLEC 

1386;  
(d) Moskovich v Waverley Council [2016] NSWLEC 1015; and 
(e) Zhang and anor v Council of the City of Ryde [2016] NSWLEC 1179.  

 
The contravention of the development standard does not raise any matter of 
significance for State and Regional environmental planning, and there is no public 
benefit in maintaining strict compliance with the standard.  
 
(xxii) Earthworks (Clause 6.2) 
 
The earthworks proposed are for the excavation of a single level basement. The 
quality of the existing soil to be excavated has been assessed in accordance with the 
provisions of State Environmental Planning Policy No. 55 - Remediation of Land and 
appropriate conditions are included in the recommendation to ensure the earthworks 
will not have a detrimental impact on the development of the subject site and 
neighbouring uses. 
 
Considering the above, the earthworks proposed are reasonable having regard to 
Clause 6.2 of MLEP 2011. 
 
(xxiii) Development in areas subject to Aircraft Noise (Clause 6.5) 
 
The land is located within the 20 - 25 Australian Noise Exposure Forecast (2033) 
Contour and as such the development is likely to be affected by aircraft noise. 
 
The development would need to be noise attenuated in accordance with 
AS2021:2015. An Acoustic Report was submitted with the application which details 
that the development could be noise attenuated from aircraft noise to meet the 
indoor design sound levels shown in Table 3.3 (Indoor Design Sound Levels for 
Determination of Aircraft Noise Reduction) in AS2021:2015 . Conditions are included 
in the recommendation to ensure that the requirements recommended within the 
acoustic Report are incorporated into the development.  
 
5(b) Draft Environmental Planning Instruments 
 
There are no relevant Draft Environmental Planning Instruments . 
 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the 
relevant provisions of Marrickville Development Control Plan 2011.  
 
Part Compliance 
Part 2.5 Equity of Access and Mobility No – see discussion 

Part 2.6 Visual and Acoustic Privacy  
 

Yes – see discussion 
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Part 2.7 Solar Access and Overshadowing 
  

Yes – see discussion 

Part 2.9 Community Safety 
 

Yes – see discussion 

Part 2.10 Parking 
 

No – see discussion  

Part 2.16 Energy Efficiency  
 

Yes 

Part 2.18 Landscaping and Open Spaces 
 

Yes – see discussion 

Part 2.21 Site Facilities and Waste Management  
 

Yes – see discussion 

Part 2.24 Contaminated Land 
 

Yes– see discussion 

Part 2.25 Stormwater Management 
 

Yes 

Part 4.2 Multi Dwelling Housing and Residential Flat 
Buildings 
 

Yes – see discussion 

Part 5 Commercial and Mixed Use Development 
 

Yes – see discussion 

Part 9 Strategic Context 
 

No – see discussion 

 
The following provides discussion of the relevant issues: 
 
PART 2 – Generic Provisions 
 
(v) Equity of Access and Mobility (Part 2.5) 
 
Part 2.5 of MDCP 2011 specifies the minimum access requirements including the 
following accessible facilities in accordance with the relevant Australian Standards: 
 
MDCP 2011 Requirement  Proposed  Consistency 
Residential Component 
For developments with five (5) 
or more dwellings, one 
adaptable dwelling per five or 
part thereof. 

The proposed 40 dwellings 
require the provision of eight (8) 
adaptable dwellings. 

Yes 
 
 
 

Appropriate access for all 
persons through the principal 
entrance of a building and 
access to any common facilities 

A level entry of sufficient width 
has been provided. 

Yes 

One (1) accessible parking 
space for every adaptable 
dwelling 

4 accessible parking spaces 
servicing 8 adaptable dwellings 

No 

One (1) accessible visitor’s 
parking space for every four 
accessible parking spaces or 
part thereof, designed in 
accordance with relevant 

The development provides 4 
accessible parking spaces and 0 
accessible visitor parking spaces 
are provided. 

No 
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Australian Standards. 
Commercial Component 
A continuous path of travel 
through the main entrance 

A level entrance is provided 
throughout. 

Yes 

At least one (1) accessible 
space in car parks of 10 or more 
car spaces 

The car park supports 24 spaces, 
however only 1 of those spaces 
is provided for the commercial 
tenancy. As such, 1 accessible 
commercial car parking space is 
provided 

Yes 

Table 1 - Assessment of proposal against Part 2.5 
 
Based on the assessment provided in Table 1 above, the proposal satisfies the 
relevant provisions of Part 2.5 of MDCP 2011, with the exception of accessible car 
parking and visitor spaces. The matter of car parking is discussed in more detail later 
in this report under Section 5(c)(v). 
 
(vi) Acoustic and Visual Privacy (Part 2.6) 
 
The development maintains adequate levels of acoustic and visual privacy for the 
surrounding residential properties and ensures an adequate level of acoustic and 
visual privacy for future occupants of the development. 
 
The development generally provides windows and areas of private open space 
which face towards the front and rear of the site which is acceptable. None of the 
balconies or windows raise any matters for concern in regards to visual privacy to 
adjoining dwellings.  
 
The development does include bedroom windows along the southern elevation on 
levels 1, 2 and 3 servicing Units 1.01, 1.02, 2.01, 2.02, 3.01 and 3.02 which face 
towards the development to the south at No. 19-23 Crown Street. The windows have 
been treated with a ‘privacy hood’ which restricts sideways viewing. Whilst facing 
towards a side boundary, the windows generally face the side elevation of No. 19-23 
Crown Street and do not have direct views into windows or areas of private open 
space and thus no concern is raised over these windows.  
 
The development provides a communal terrace on the third floor level to Building B. 
The space includes a communal barbeque area and outdoor entertaining space 
along the southern portion of the building close to the roof top terraces of the 
development to the south. The terrace has a FFL of RL 28.4 and the terraces to the 
south have a FFL of RL 28.7, thus sitting 400mm higher than the communal open 
space on the subject site. The communal open space is landscaped along the 
boundary with 19 x Westringia Blue Gem, having a mature height of 1.5 metres 
which is sufficient to provide for visual privacy screening and thus no concern is 
raised in relation to visual privacy. 
 
Given the above the development is reasonable having regard to the objectives and 
controls relating to visual and acoustic privacy as contained in MDCP 2011. 
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(vii) Solar Access and Overshadowing (Part 2.7) 
 
Overshadowing 
 
The shadow diagrams submitted with the application illustrate the extent of 
overshadowing as a result of the development. The development will result in 
increased overshadowing over the development to the south of the site at No. 60-82 
Princes Highway and 19-32 Crown Street, specifically Lots 28 and 29 fronting 
Princes Highway and Lots 17, 18 and 19 fronting Crown Street as indicated in Figure 
2 below: 
 

 
 

Figure 2: Impact of proposed development on the roof terraces  
at No. 60-82 Princes Highway 

 
Impact of Building B fronting Barwon Park Road 
 
The development will result in increased overshadowing on the private roof terraces 
of dwellings 17, 18 and 19 directly to the south of Building B. These dwellings are all 
provided with balconies off the principal living areas, and are provided with an 
additional area of private open space in the form of a roof terrace. The roof terraces 
of 17, 18 and 19 measure a total area of 124sqm, 76sqm and 80sqm respectively 
and therefore have a large catchment area for solar access. As none of these 
terraces have living rooms directly adjoining, there is no particular area that is more 
valuable in regards to solar access. 
 
The shadow diagrams indicate that levels 4 and 5 of the subject development result 
in increased overshadowing over these roof terraces. The shadow diagrams 
submitted with the application show the extent of overshadowing currently caused by 
the existing building, the extent of new overshadowing caused by the development 

28 

29 

19 

18 

17 
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as well as overshadowing caused by the portion of the development that varies from 
the height development standard. 
 
The shadow diagrams indicate that solar access to the roof terraces of units 17 and 
18 will be reduced between 9:00am and 3:00pm on 21 June, notwithstanding, the 
roof terraces will continue to receive solar access over a minimum of 50% of the total 
area between 11:00am and 3:00pm, thus complying with Council’s controls. The 
extent of overshadowing caused by that portion of the development that varies from 
the height development standard does not significantly contribute to the 
overshadowing. 
 
Impact of Building A fronting the Princes Highway 
 
The development will result in increased overshadowing on the private roof terraces 
of dwellings 28 and 29 directly to the south of Building A. These dwellings are all 
provided with balconies off the principal living areas, and are provided with an 
additional area of private open space in the form of a roof terrace. The roof terraces 
of 28 and 29 measure a total area of 34sqm and 75sqm respectively and therefore 
have a large catchment area for solar access. As none of these terraces have living 
rooms directly adjoining, there is no particular area that is more valuable in regards 
to solar access.  
 
The shadow diagrams indicate that level 5 of the subject development will result in 
increased overshadowing over these roof terraces. The shadow diagrams submitted 
with the application show the extent of overshadowing currently caused by the 
existing building and the extent of new overshadowing caused by the development. 
 
The shadow diagrams indicate that solar access to the roof terraces of units 28 and 
29 will be reduced between 9:00am and 3:00pm on 21 June, notwithstanding, the 
roof terrace of unit 29 will continue to receive solar access over a minimum of 50% of 
the total area between 11:00am and 3:00pm, thus complying with Council’s controls. 
The overshadowing caused by the development over the roof terrace of unit 28 is 
more significant. Notwithstanding, an assessment under Part 2.7.3 of MDCP 2011 
has been carried out and the development is considered reasonable for the following 
reasons: 
 

• The roof terrace of unit 28 is located on the common boundary, providing no northern 
setback to the subject site to achieve separation, and thus is highly susceptible to 
overshadowing; and 

• The subject development is approximately 17.5 metres high along the southern 
boundary, which is 2.5 metres below the maximum allowable height. This indicates 
that the overshadowing of a compliant development could be substantially worse 
than what is proposed. 

 
Considering the above, the development is considered acceptable having regard to 
Part 2.7 of MDCP 2011. 
 
Solar Access 
 
The plans and shadow diagrams submitted with the application illustrate that the 
development complies with Council’s solar access controls in that at least 65% of 
dwellings provide living area windows positioned within 30 degrees east and 20 
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degrees west of true north and allow for direct sunlight for at least two hours over a 
minimum of 50% of the glazed surface between 9.00am and 3.00pm on 21 June. 
 
(viii) Community Safety (Part 2.9) 
 
Part 2.9 of MDCP 2011 contains objectives and controls relating to community 
safety. The Statement of Environmental Effects submitted with the application 
demonstrates the way in which consideration has been made of the four CPTED 
principles contained in Section 2.9.3.  
 
The proposal is considered acceptable having regard to community safety in that: 

 
• Principal entrances to each building are visible from Princes Highway and 

Barwon Park Road and is in a prominent position being well lit and 
signposted; 

• The development has been designed to overlook and provide passive 
surveillance over Princes Highway and Barwon Park Road; 

• Principal pedestrian access to the car park is provided internally and security 
arrangements have been incorporated to ensure all vehicles in the parking 
area and all entrances and exits to and from the communal parking area 
are secure and only authorised users have access; 

• No roller shutters are provided that are visible from the street; and 
• The street number is conspicuously displayed at the front of the development. 

 
A condition is included in the recommendation requiring the entrance to the premises 
being well lit and to comply with the relevant Australian Standard to avoid excessive 
light spillage. 
 
The development satisfies Part 2.9 of MDCP 2011. 

 
(ix) Parking (Part 2.10) 
 
Car, Bicycle and Motorcycle Parking Spaces 
 
The property is located in Parking Area 2 under Part 2.10 of MDCP 2011. The 
following table summarises the car, bicycle and motorcycle parking requirements for 
the development: 
 
Component Control Required Proposed Complies

? 
Car Parking 
Resident Car 
Parking 

0.4 car parking spaces 
per studio 

3 x studio units 
= 1.2 spaces 

19 spaces No 

0.5 car parking spaces 
per 1 bed unit 

12 x 1 bed unit 
= 6 spaces 

1 car parking space per 
2 bed unit 

17 x 2 bed 
units = 17 
spaces 

Accessible 
Resident Car 
Parking 

1 car parking space per 
1 adaptable dwelling 

8 adaptable 
dwellings = 8  
accessible 

4 spaces No 
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Component Control Required Proposed Complies
? 

spaces 
Residential 
Visitor 
Parking 

0.1 space per unit 32 units = 3.2 
spaces 

0 spaces No 

Accessible 
Visitor 
Parking 

0.25 space per 
adaptable unit 

8 adaptable 
units = 2  
accessible 
visitor spaces 

0 spaces No 

Commercial 
Car Parking 

1 space per 80sqm GFA 
for customers and staff 

220sqm GFA = 
2.75 spaces 

1 space No 

 Total required: 42 spaces  24 spaces  No  
Bicycle Parking 
Resident 
Bicycle 
Parking 

1 bicycle parking space 
per 2 units 

40 units 
= 20 spaces 

  

Visitor Bicycle 
Parking 

1 bicycle parking space 
per 10 units 

40 units 
= 4 spaces 

Commercial 
Bicycle 
Parking 

1 per 300sqm GFA for staff  220sqm GFA = 
1 space 

 Total required: 25 spaces  31 spaces  Yes  
Motorcycle Parking 
Motorcycle 
Parking 

5% of the total car 
parking requirement 

42 car parking 
spaces 
required 
= 2.1 spaces 

  

 Total required: 2 spaces 3 spaces Yes 
Table 2: Assessment of proposal against Part 2.10 of MDCP 2011 

 
As detailed in Table 2 above, the development does not comply with the car parking 
requirements. 
 
The development results in a shortfall of 18 car parking spaces.  
 
Part 2.10.4 provides potential justifications for providing car parking at a lower rate 
than specified by MDCP 2011. The development is considered acceptable in regards 
to car parking for the following reasons: 
 

• The development seeks to adaptively reuse the existing warehouse building to 
the rear of the site. The conservation of this period building makes the provision 
of basement car parking difficult. 

• The development is 400 metres from St Peters Railway Station and is well 
serviced by busses to and from the city, thereby being located in an area well 
serviced by public transport services; 

• The development is consistent with the aims of the B4 Mixed Use zone, which 
aims to restrain car parking and restrict car use, and provide suitable businesses 
in accessible locations so as to maximise public transport patronage and 
encourage walking and cycling; 
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• The development provides bicycle parking in excess of Council’s requirements, 
including end of trip facilities for the commercial component of the development, 
to encourage alternative means of transport; and 

• The development provides motorcycle parking in excess of Council’s 
requirements.  

 
A condition is included in the recommendation requiring the car parking to be 
allocated as follows: 
 

• A total of 23 car parking spaces being provided for the residential component of the 
development. 

• Of the residential car parking spaces, 4 accessible car parking spaces being 
provided for the adaptable residential dwellings being located on the basement 
level. These spaces must be marked as disabled car parking spaces; and 

• 1 accessible car parking space being provided for the commercial component of the 
development. This space must be marked as a disabled car parking space. 

 
Vehicle Service and Delivery Area 
 
Control C24 in Part 2.10.16 of MDCP 2011 specifies a vehicle service and delivery 
area requirement for larger developments. The development does not meet any of 
the triggers in Table 6 in Part 2.10.16 of MDCP 2011 and therefore no vehicle 
service and delivery area requirements apply to the proposal. Notwithstanding this, 
the proposed basement is capable of accommodating small delivery trucks during 
off-peak times when vehicular movements are minimal and the basement provides 
direct lift access to the ground floor commercial tenancies for loading/unloading, 
waste storage areas and residential lobby for removalist activities. 
 
The development is considered to satisfy the requirements of Part 2.10 of MDCP 
2011 and is acceptable. 
 
(x) Landscaping and Open Spaces (Part 2.18) 
 
2.18.11.7  Mixed use development 
 
Part 2.18.11.7 of MDCP 2011 provides the following controls for mixed use 
development: 
 

“C25 Landscaped area  
Landscape areas for mixed use developments will be determined on merit and 
depend on the overall streetscape and the desired future character for the 
area/precinct.  

C26  Private open space  
Each dwelling in a mixed use development must have a private open 
space in the form of a deck or balcony accessible from the principal living 
area of the dwelling with a minimum area of 8m2 and a minimum width of 
2 metres.” 

 
Landscaped area 
 
The development has a frontage to the Princes Highway and Barwon Park Road and 
is required to provide a nil front boundary setback. As such, it is not appropriate to 
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provide pervious landscaping within the front setback of the development on ground 
floor level. 
 
The development provides a landscaped area on the ground floor level. Considering 
the context of the site, being within a business centre, it is assessed as providing 
sufficient private and common open space for use by the occupants of the 
development and is a significant improvement on the nil landscaping currently 
existing on the site. 
 
A landscape plan and maintenance schedule was submitted with the application and 
is acceptable. 
 
Private open space  
 
All apartments are provided with primary balconies that comply with or exceed the 
minimum area and minimum depth as per above with the exception of the studio 
apartments G.05, 1.01, 2.01, 3.01 and 4.01. Whilst not complying with the numerical 
requirement, these areas of private open space are acceptable given: 

 
• The balconies servicing the studios are provided off the principal living areas of 

the dwellings and are north facing achieving good solar access; 
• The balconies are generally 6sqm and as such the non-compliance with the 

numerical requirement accounts to 2sqm; 
• All the studios are oversized internally and make up for the smaller balconies 

with large internal space; and 
• The development complies with the requirements of the ADG which does not 

prescribe balconies for studio apartments. 
 
Notwithstanding the above, all balconies comply with the minimum requirements of 
the ADG which prevails over MDCP 2011. 
 
Communal open space  
 
The development provides two areas of communal open space with total 
measurements of 275sqm, being 23% of the total site area. The size of the common 
open space is considered to be of a sufficient size to promote active use by the 
residents of the development in addition to that provided by the private open space 
areas. 
 
2.18.11.12 Development within Business Centres 
 
The site has a frontage to the Princes Highway and Barwon Park Road. Council’s 
Street Tree Master Plan prescribes street tree planting for these roads. Appropriate 
conditions are included in the recommendation requiring a total of 5 street trees to be 
planted across the two frontages. 
 
(xi) Tree Management (Part 2.20) 
 
There are no trees on the site covered by and protected under MDCP 2011 and 
there are no protected trees on adjacent sites. 
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A Landscape Plan was submitted with the application which includes planting for 10 
small to moderate size trees. The application was referred to Council’s Tree 
Management Officer who was generally supportive of the development subject to the 
imposition of appropriate conditions which have been included in the 
recommendation. 
 
(xii) Site Facilities and Waste Management (Part 2.21) 
 
2.21.2.1 Recycling and Waste Management Plan 
 
A Recycling and Waste Management Plan (RWMP) in accordance with Council's 
requirements was submitted with the application and is considered to be adequate. 
 
2.21.2.5 Residential Waste 
 
The development includes 40 units and would generate 2,880L of waste based on 
the calculation of 72L per dwelling. A minimum of 10 x 660L recycling, 5 x 660L 
general waste bins and an appropriate number of green waste bins are required to 
be provided for the development. 
 
A total of 19 x 660L bins are provided in the waste storage area in the basement. 
There is considered to be a sufficient quantity of waste bins to accommodate the 
required recycling and general waste under Part 2.21.  
 
The RWMP submitted with the application indicates that waste collection will occur 
from the internal loading bay located on the ground floor level which is near the 
entrance to the basement and directly accessible from the street for Council garbage 
trucks to access from the street. 
 
Control C15 requires that for buildings that are 4 or more storeys high must provide 
waste chutes or interim holding rooms on each level. The development provides a 
waste chute and interim waste holding room for each building on each residential 
level, thus satisfying the requirements of Control C15. 
 
Control C25 specifies that space must be provided for communal compost facilities 
for residential flat buildings. A condition is included in the recommendation requiring 
a communal composting facility be provided. 
 
Control C27 requires that for residential flat buildings a dedicated room or caged 
area of at least 12cbm must be provided for the temporary storage of discarded 
bulky items which are awaiting removal. A total of 12cbm has been provided for 
bulky items on the basement level. 
 
2.21.2.6 Commercial Waste 
 
The commercial tenancies have a combined area of 220sqm of which the proposed 
use is to be the subject of a separate application. A bin storage area is proposed on 
the ground floor level of the development with a capacity to accommodate 3 x 660L 
bins. Any application for the use of the ground floor tenancies will need to 
demonstrate that sufficient services are provided for recycling and general waste 
under Part 2.21 of MDCP 2011. 
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(xiii) Contaminated Land (Part 2.24) 
 
The matter of contamination is discussed in Section 5(a)(ii) of the report under the provisions 
of State Environmental Planning Policy No. 55 – Remediation of Land. 
 
Part 4.2 - Multi Dwelling Housing and Residential Flat Buildings 
 
Part 4.2 of MDCP 2011 introduces objectives and controls for medium and high 
density residential development, such as residential flat buildings. Whilst the 
development is strictly categorised as a mixed use development and this report 
provides an assessment of the application under the relevant controls contained in 
Part 5 and 9 of MDCP 2011 respectively. Part 4.2 provides some additional 
considerations for residential flat buildings.  
 
(xiv) View sharing 
 
Control C13 provides matters for consideration for buildings setbacks: 
 

“C13 Notwithstanding any compliance with front, side and rear setback controls, 
applicants must demonstrate that proposed building setbacks: 
i. Provide adequate separation between buildings; 
ii. Protect adjoining buildings from overlooking and loss of amenity; 
iii. Maintain solar access in accordance with Council’s requirements to 

adjoining premises; and 
iv. Are acceptable in terms of their impact on existing views (in this regard, 

Council encourages view sharing between surrounding residences). 
 
A number of submissions were received in response to Council’s notification of the 
proposal, including an objection to the development on the grounds of view loss. 
Council’s controls encourage view sharing between surrounding residences.  
 
In Land and Environment Court proceedings Tenacity Consulting v Warringah 
Council [2004] NSWLEC 140, Senior Commissioner Roseth established a view 
sharing principle for the assessment of view losses as a result of development. The 
‘Views – general Principles’ Planning Principle developed as a result of that 
judgement is used hereunder to assess the impact caused by the development in 
regards to view sharing, specifically paragraphs 25-29 which are reproduced below: 
 

25 The notion of view sharing is invoked when a property enjoys existing 
views and a proposed development would share that view by taking some 
of it away for its own enjoyment. (Taking it all away cannot be called view 
sharing, although it may, in some circumstances, be quite reasonable.) To 
decide whether or not view sharing is reasonable, I have adopted a four-
step assessment. 

26 The first step is the assessment of views to be affected. Water views are 
valued more highly than land views. Iconic views (e.g. of the Opera 
House, the Harbour Bridge or North Head) are valued more highly than 
views without icons. Whole views are valued more highly than partial 
views, e.g. a water view in which the interface between land and water is 
visible is more valuable than one in which it is obscured. 

27 The second step is to consider from what part of the property the views 
are obtained. For example the protection of views across side boundaries 
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is more difficult than the protection of views from front and rear 
boundaries. In addition, whether the view is enjoyed from a standing or 
sitting position may also be relevant. Sitting views are more difficult to 
protect than standing views. The expectation to retain side views and 
sitting views is often unrealistic. 

28 The third step is to assess the extent of the impact. This should be done 
for the whole of the property, not just for the view that is affected. The 
impact on views from living areas is more significant than from bedrooms 
or service areas (though views from kitchens are highly valued because 
people spend so much time in them). The impact may be assessed 
quantitatively, but in many cases this can be meaningless. For example, it 
is unhelpful to say that the view loss is 20% if it includes one of the sails of 
the Opera House. It is usually more useful to assess the view loss 
qualitatively as negligible, minor, moderate, severe or devastating. 

29 The fourth step is to assess the reasonableness of the proposal that is 
causing the impact. A development that complies with all planning 
controls would be considered more reasonable than one that breaches 
them. Where an impact on views arises as a result of non-compliance with 
one or more planning controls, even a moderate impact may be 
considered unreasonable. With a complying proposal, the question should 
be asked whether a more skilful design could provide the applicant with 
the same development potential and amenity and reduce the impact on 
the views of neighbours. If the answer to that question is no, then the view 
impact of a complying development would probably be considered 
acceptable and the view sharing reasonable. 

 
An assessment of the potential view losses has been carried out in accordance with 
the above principle as detailed below. The views to be affected are from the roof 
terrace of Unit 29 in the development at 60-82 Princes Highway (Building A of that 
development) directly to the south of the site. The building contains a 4 storey mixed 
use development. The building directly to the west is part of the same development 
and known as 19-23 Crown Street (Building B) and contains a 4 storey residential 
flat building also with private roof terraces. The views are indicated in Figure 3 which 
corresponds with Images 1 and 2 below: 
 



Inner West Planning Panel ITEM 6 
 

PAGE 280 

 
 

Figure 3: Views to be affected from the roof terrace of Unit 29 
 

 
 

Image 1: View 1 to the north, taken from the roof terrace of Unit 29 
 

1. 

2. 
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Image 2: View 2 to the north east, taken from the roof terrace of Unit 29 
 
First Step: Type of views to be affected 
 
The views that would be affected by the proposed development include district views 
to the north west and over Sydney Park. The views are partially obstructed by the 
existing 4 storey warehouse building on the subject site and the Crown Street portion 
of the subject development. Therefore, the district views over Sydney Park are 
considered partial views. 
 
It is noted that whilst Image 1 does indicate whole views of the Sydney CBD and 
skyline, the approved development currently under construction at 38-42 Princes 
Highway directly to the north of the subject site would entirely obstruct those views. 
For the purposes of this assessment it is considered that the views towards Sydney 
CBD are excluded by virtue of the approved development to a height of 5 storeys 
entirely blocking that view (once completed/constructed). 
 
Second Step: Where the views are obtained 
 
The views are obtained from the roof top terrace of the development at No. 60-82 
Princes Highway, being Building A of that development. The view is gained at a 
distance through and over the subject site generally from both standing positions 
from the roof terrace of Unit 29. Parts of those views are obtained towards the rear 
boundary over Building B, and parts of those views are obtained over the common 
northern side boundary with the subject site. 
 
Views towards the east and south west across the buildings front and rear 
boundaries respectively remain unchanged by the development. 
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The planning principle stipulates that the protection of views across side boundaries 
is more difficult than the protection of views from front and rear boundaries. In this 
instance the view being affected is over a side boundary. 
 
Third Step: Extent of the impact 
 
The third step is to assess the extent of the impact for the whole of the property, not 
just for the view that is affected. The views throughout the east facing apartments in 
No. 60-82 Princes Highway remain generally unchanged. Image 3 below shows the 
view from the balcony servicing Unit 29, which is located on the second floor of that 
building. It is evident that the views are almost entirely obstructed by existing 
buildings to the north east and east and this is likely to be the case for all vantage 
points for every unit located in that building, with the exception of the private roof 
terraces on the roof top level, of which there are twelve. Because of the close 
proximity of the development to the roof terraces servicing Units 28, 29 and 30, the 
impact will be greater. 
 
Furthermore, all east facing units in Building A will retain their existing views. The 
development does not include any north facing windows or balconies. Views to the 
north from the private roof terraces, as discussed, are obstructed by the approved 
development currently under construction at 38-42 Princes Highway directly to the 
north of the subject site. 
 
Given the extent of view loss when considering the development at No. 60-82 
Princes Highway and 19-23 Crown Street in its entirety, the view loss is considered 
to be negligible. 
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Image 3: View 2 to the north east, taken from the balcony of Unit 29 
 
Fourth Step: Reasonableness of the proposal 
 
As detailed in the assessment provided within this report, the proposed development 
appropriately responds to Council’s planning controls, with the exception of a height 
variation. 
 
Notwithstanding the variation to the prescribed height control, it is noted that due to 
the topography of the land the subject site has a ground level measured at the 
Barwon Park Road boundary of approximately RL 16.5 and the development to the 
south has a natural ground level of RL15.1, approximately 1.4 metres lower. The 
subject site also has a prescribed building height of 17 to 20 metres generally 
allowing for a height of 5 to 6 storeys, with the development to the south being 
approved at a height of 4 storeys with roof terraces. 
 
Given the prescribed height standard, the natural topography of the land and the 
approved development currently under construction at No. 38-42 Princes Highway, 
even a development which fully complied with the prescribed height control would 
still result in the same loss of views from the roof terraces of No. 62-80 Princes 
Highway. Whilst the portion of the development projecting above the retained 
warehouse building at the south east of the site does contribute marginally to the 
loss of views, the development is considered to be reasonable and generally 
consistent with a development that could be expected on the site in accordance with 
Council’s controls. 
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Having regard to the development potential of the subject site provided by MLEP 
2011 and MDCP 2011 and the site orientation, it is not considered that a more skilful 
design could provide the applicant with the same development potential and amenity 
and reduce the impact on the existing views enjoyed by neighbours. This is largely 
due to the fact that the distant views currently enjoyed are obtained over the top of 
the subject development site from a side boundary. The development potential of the 
subject site would have to be significantly reduced below that available under MLEP 
2011 and MDCP 2011 in order to maintain a greater level of view sharing. 
 
Having regard to the building envelope permitted on the subject site and on sites 
further north of the development site along Princes Highway under MLEP 2011, it is 
unreasonable to expect that the existing views enjoyed from the roof terraces would 
remain unaffected by any future proposed development on the subject site and 
adjoining sites. Accordingly, it is considered that it would be difficult to retain any 
view corridors for the affected properties and in light of this assessment the extent of 
view loss is considered acceptable. 
 
PART 5 – Commercial and Mixed Use Development 
 
Part 5 of MDCP 2011 contains controls for commercial and mixed use developments 
as discussed below. 
 
(xv) Building Form (Part 5.1.3) 
 
Floor Space Ratio (Part 5.1.3.1) and Height (Part 5.1.3.2) 
 
The floor space ratio and height controls applying to the site have been discussed on 
Section 5(a)(v) of this report under the provisions of MLEP 2011. 
 
(xvi) Massing and Setbacks (Part 5.1.3.3) 
 
Front massing for new infill development 
 
Control C7 prescribes that for new infill developments, where the HOB standard is set as 14 
metres or greater, the street front portion of the building mass in the front 6 metres must 
have a maximum height (measured from the footpath level up to the highest point on the 
front portion of the building) of 12 metres and contain a maximum of three storeys. 
 
The Princes Highway frontage of Building A has a maximum height of 20.3 metres 
and a maximum of 6 storeys. The Barwon Park Road frontage of Building B has a 
maximum height of 20.3 metres and a maximum of 5 storeys. 
 
Whilst exceeding the above control in height in metres and storeys, the development 
is considered acceptable considering the context of the site, the streetscape and the 
matters discussed throughout Section 5(a)(v)(vi) relating to the maximum height 
development standard. 
 
(xvii) Building Depth (Part 5.1.3.4) 
 
Control C16 prescribes that for building levels on the first floor and above that are designed 
for residential premises:  

i. The building envelope depth must be:  
b. A maximum depth of 22 metres; and 
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c. Generally a minimum depth of 10 metres.  
ii.  The internal plan depth must be:  

a. A maximum depth of 18 metres; and 
b. Generally a minimum depth 10 metres.”  

 
The development provides dwellings that achieve the minimum and maximum 
internal plan depth which provides appropriate levels of amenity for future occupants 
of the dwellings. 
 
(xviii) Building Separation (Part 5.1.3.5) 
 
Control C18 specifies the following in relation to building separation within a development: 

 
“C18 Separation dimensions within a development and between adjoining properties 

must be:  
i. Six storeys and above:  

a. 18 metres between habitable rooms or balconies of dwellings and 
habitable rooms or balconies of dwellings; and 

b. 13.5 metres between habitable rooms or balconies of dwellings and 
non-habitable rooms of dwellings or commercial uses. 

c. 9 metres between non-habitable rooms.” 
 
The development includes 2 buildings, known as Buildings A and B. The 
development provides a 12 metre separation between the eastern facing balconies 
and bedrooms of Building A and the western facing balconies and windows of 
Building B.  
 
The development is built to the northern and southern side boundaries which is 
consistent with the side setback of the developments to the north and south. There 
are no neighbouring sites to the front and rear of the development.  
 
Whilst not complying with the minimum prescribed above, the ADG prevails over 
Council’s controls and the development achieves compliance with the ADG. 
 
(xix) Building Detail (Part 5.1.4) 
 
5.1.4.1 Building Frontages - Infill Development 
 
The proposal has been thoughtfully designed, preserves and restores the rear 
warehouse building and achieves an interesting architectural expression to the new 
building structures. Form, articulation and materiality have been carefully considered 
to complement the retained façade. 
 
The selection of materials and finishes includes the retained brick rear warehouse 
building, dry pressed brick, as well as aluminium panelling to the upper levels and 
aluminium screening to the facade. The selection of materials and finishes is 
considered to include elements form the surrounding context and provide a 
contemporary built form. 
 
5.1.4.2 Active Street Frontage Uses and Shopfront Design 
 
The proposal is considered acceptable having regard to the Active Street Frontage 
Uses and Shopfront Design controls in the following ways: 
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• The existing rear warehouse building façade is considered to be a contributory 

building. The façade is being retained and restored as part of the development. 
This significantly restricts the ability to provide a continuous active street frontage 
along the Barwon Park Road elevation.  

• The shopfront design of the infill component of the development has been 
designed at an appropriate scale and proportion to respond to the existing 
shopfronts found along Princes Highway; 

• The proposed commercial tenancy has floor levels that relate to the footpath 
level; 

• The ground floor commercial tenancy will provide an active use component for 
the building and has a viable floor area that would accommodate a variety of 
commercial premise with regard to the type of uses likely in the local area; 

• A pedestrian awning is proposed along the entire frontage of the site; 
• The entry to the residential levels above is clearly identifiable as the residential 

entry, sheltered, well lit, of adequate size for the movement of residential goods 
and provided directly from the street frontage; and 

• No security shutters are proposed. 
 
(xx) Building Use (Part 5.1.5) 
 
5.1.5.1 Mixed Use Development 
 
The development is considered acceptable having regard to the control in Part 
5.1.5.1 of the DCP in the following ways: 
 

• The proposal encourages a mixed use development that is compatible with the 
role and character of the commercial centre; 

• The future ground floor commercial use will provide an active street frontage and 
predominantly accommodate commercial uses; and 

• The proposed residential dwellings above the ground floor level will complement 
the role of the commercial centre. 

 

5.1.5.2 Dwelling Mix 
 
The residential component of the development includes the following dwelling mix: 
 

 Required Proposed 
Dwelling Mix Studios 
 1 bedroom 
 2 bedroom 
 3+ bedroom 

5% - 20% 
10% - 40% 
40% - 75% 
10% - 45% 

7 (17%) 
16 (40%) 
17 (42%) 
0 (0) 

 
The development generally complies with the dwelling mix control, with the exception 
of the provision of 3 bedroom dwellings. To comply the development would need a 
minimum of 4 x 3 bedroom dwellings.  Despite being contrary to the above dwelling 
mix, the mix of apartment sizes in this instance is considered acceptable as the 
development: 
 

• Provides a range of dwelling types and sizes to meet the needs of the 
community; and 

• Is responding to an identified market demand. 
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5.1.5.3 Ceiling Heights 
 
The development includes a minimum 3.6 metre floor to ceiling height for the ground 
floor commercial tenancy and minimum 2.7 metre floor to ceiling heights for all 
habitable rooms on the floors above the ground floor level which complies with the 
minimum requirement. 
 
PART 9 - STRATEGIC CONTEXT 
 
The property is located in the Barwon Park (Precinct 26) planning precinct under 
Marrickville Development Control Plan 2011. 
 
(xxi) Desired future character (Part 9.26.2) 
 
The development is considered to be consistent with the desired future character of 
the Barwon Park planning precinct as it achieves the following objectives: 
 

“1. To allow a diversity of uses including retail, commercial and residential.  
2. To utilise the regional open space resource of Sydney Park through encouraging 

development of residential flat buildings within the precinct and the conversion of 
existing light industrial buildings and warehouses to residential uses where these 
are worthy of retention.  

4.  To allow and encourage a greater scale of development fronting the Princes 
Highway and at the northern end of Barwon Park Road, whilst ensuring new 
development is sympathetic to the low scale character of Crown Street.  

8.  To ensure that ground floor non-residential uses have active fronts facing onto 
major street frontages to contribute to a vibrant and safe streetscape.  

9.  To ensure that higher density development demonstrates good urban design and 
environmental sustainability and provides suitable amenity for occupants of 
those developments, particularly where fronting the Princes Highway and 
Campbell Street.  

10.  To ensure that the design of future development protects the residential amenity 
of adjoining and surrounding properties.  

11.  To support pedestrian and cyclist access, activity and amenity including 
maintaining and enhancing the public domain quality.” 

 
(xxii) Precinct-specific planning controls (Part 9.26.4) 
 
9..26.4.1 Building Height 
 
Part 9.26.4.1 prescribes that the development must comply with the maximum height 
and floor space ratio development standards, as well as the maximum height in 
storeys as indicated in Figure 4 below. 
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Figure 4: Height limits in the Barwon Park precinct. 
 
Figure 4 prescribes a 4 storey building form for the southern half of the site and a 5 
storey form for the northern portion of the site. 
 
Building A provides a 5 storey form along the southern boundary stepping up to a 6 
storey form to the north and Building B provides a 4 storey form along the southern 
boundary, stepping up to a 5 storey form on the northern portion of the site. 
 
Whilst not strictly complying with the built form envisioned by the strategic precinct 
controls, the development generally complies with the height of buildings 
development standard prescribed by Clause 4.3 of MLEP 2011 and complies with 
the space ratio development standard prescribed by Clause 4.4 of MLEP 2011. The 
appropriateness of the height variation has been discussed in more detail in Section 
5(a)(v)(vi) of this report. 
 
9.26.4.2  Public domain interface 
 
The strategic context controls do not prescribe public domain controls for this 
specific site. Notwithstanding, the development complies with the controls generally 
for the following reasons: 
 

• A consistent street edge is reinforced on both broad frontages; 
• The proposal includes modulation to the front facades; 
• The development positively contributes to the public domain and streetscape,  
• An awning is provided along the Princes Highway frontage and is integrated with the 

building design. 
  
9.26.4.3  Building form and massing 
 
The development provides a nil front setback to the Princes Highway frontage in 
accordance with the strategic context controls. 
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9.26.4.5  Buildings of Historical Significance 
 
Part 9.26.4.5 of MDCP 2011 prescribes controls for the retention of buildings of 
historical significance in the precinct. Whilst not acknowledged in this Part as being 
significant, the existing warehouse building at No. 3 Barwon Park Road is a period 
warehouse building and is worthy of retention. Council is supportive of the retention, 
restoration and adaptive reuse of the warehouse building.  
 
5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(e) The suitability of the site for the development 
 
The site is zoned B4 Mixed Use under MLEP 2011. Provided that any adverse 
effects on adjoining properties are minimised, this site is considered suitable to 
accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(f) Any submissions 
 
The application was advertised, an on-site notice displayed on the property and 
residents/property owners in the vicinity of the property were notified of the 
development in accordance with Council's Notification Policy. A total of 9 
submissions were received. 
 
During the assessment process the proposal was amended to address a number of 
concerns raised by Council officers relating to permissibility, materials and finishes, 
parking and other matters. The amended proposal was not required to be re-notified 
in accordance with Council's Notification Policy. 
 
The following issues raised in submissions have been discussed in this report:  
 

• Excessive departure from height development standard - See discussions throughout 
5(a)(v)(vi); 

• Provision of car parking and lack of parking for visitors - See Section 5(b)(v); 
• View loss – See Section 5(b)(x); 
• Overshadowing to development to the south – See Section 5(b)(iii); and 
• Height of building not in accordance with streetscape – See Section 5(b)(xviii). 

 

In addition to the above issues, the submissions raised the following concerns which 
are discussed under the respective headings below: 
 
Issue: Matters relating to construction traffic and noise 
 
Comment: Concern is raised relating to a number of construction matters, including 

the impacts of construction traffic and noise due to Westconnex and the 
development currently under construction at 38-42 Princes Highway. 

 



Inner West Planning Panel ITEM 6 
 

PAGE 290 

 Conditions are included in the recommendation requiring Council approval 
of a Traffic Management Plan for construction vehicles; and that the 
person acting on this consent shall apply as required for all necessary 
permits including crane permits, road opening permits, hoarding permits, 
footpath occupation permits and/or any other approvals under Section 68 
(Approvals) of the Local Government Act, 1993 or Section 138 of the 
Roads Act, 1993. 

 
 Conditions are also included in the recommendation restricting 

construction works to between standard hours to protect the amenity of 
the neighbourhood. The area is currently undergoing a large 
redevelopment on multiple sites and this is to be expected considering the 
rezoning of the sites to B4 Mixed Use development.  

 
All relevant matters raised in the submissions able to be considered under the 
provisions of Section 4.15 of the Environmental Planning and Assessment Act have 
been discussed in the report. 
 
5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of 
the relevant Environmental Planning Instruments, and by Council ensuring that any 
adverse effects on the surrounding area and the environment are appropriately 
managed.  
 
The development is consistent with the aims, and design parameters contained in 
State Environmental Planning Policy No 65 - Design Quality of Residential 
Apartment Development, Marrickville Local Environmental Plan 2011 and 
Marrickville Development Control Plan 2011 and other relevant Environmental 
Planning Instruments. As discussed throughout this report, the development will not 
result in any significant impacts on the amenity of adjoining premises and the 
streetscape and thus the development is considered to be in the public interest. 
 
6. Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues 
raised in those referrals have been discussed in Section 5 above. 
 

• Development Engineer 
• Tree Management Officer 
• Waste Management 
• Environmental Services – Contamination 
• Architectural Excellence Panel (AEP) 

 
6(b) External 
 
The application was referred to the following internal sections/officers and issues 
raised in those referrals have been discussed in Section 5 above. 
 

• Sydney Airport 
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• Ausgrid 
 
7. Section 7.11 Contributions  
 
Section 7.11 contributions are payable for the proposal. The carrying out of the 
development would result in an increased demand for public amenities and public 
services within the area. A contribution of $708,278.30 would be required for the 
development under Marrickville Section 94 Contributions Plan 2014. A condition 
requiring that contribution to be paid is included in the recommendation. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters 
contained in State Environmental Planning Policy No 65 - Design Quality of 
Residential Apartment Development and Marrickville Local Environmental Plan 2011 
(MLEP 2011) with the exception that the proposal exceeds the maximum height of 
building development standards. The proposal is generally consistent Marrickville 
Development Control Plan 2011.  The development will not result in any significant 
impacts on the amenity of adjoining premises and the streetscape. The application is 
suitable for approval subject to conditions. 
 
9. Recommendation 
 

C. That the variation to Clause 4.3 Height of Buildings of Marrickville Local 
Environmental Plan 2011 be supported under the provisions of Clause 4.6 
exceptions to development standards. 

  
D. That Council, as the consent authority pursuant to Section 4.16 of the 

Environmental Planning and Assessment Act 1979, grant consent to 
Development Application No. 201700488 to adaptively reuse the existing 
warehouse building at No. 3 Barwon Park Road, demolish the remainder 
of the buildings on the site and construct a 6 storey mixed use building 
fronting Princes Highway and a 5 storey mixed use building fronting 
Barwon Park Road containing a total of 3 ground floor commercial 
tenancies, 40 dwellings and basement car parking at 44-46 Princes 
Highway, St Peters subject to the conditions listed in Attachment A below. 
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Attachment A – Recommended conditions of consent 
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Attachment B1 – Architectural Plans 
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Attachment B2 – Landscape Plans 



Inner West Planning Panel ITEM 6 
 

PAGE 342 



Inner West Planning Panel ITEM 6 
 

PAGE 343 



Inner West Planning Panel ITEM 6 
 

PAGE 344 

 
 



Inner West Planning Panel ITEM 6 
 

PAGE 345 

Attachment C – Clause 4.6 written request 
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