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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2025/0110 

Address 167 Norton Street LEICHHARDT   

Proposal Demolition of existing structures and construction of a four storey 

mixed use development, containing a ground floor commercial 

premises and seven dwelling units. 

Date of Lodgement 24 February 2025 

Applicant Desim Pty Ltd 

Owner Mrs Gina G Bortolin Papa 

Number of Submissions 9 submissions (five support, three oppose, one neutral) 

Cost of works $986,370.00 

Reason for determination at 

Planning Panel 

Section 4.6 variation exceeds 10% 

Development to which Housing SEPP Chapter 4 applies 

Main Issues Prohibited use, Absence of Clause 4.6 requests to justify 

variations, Streetscape design, Overdevelopment, Site 

constraints, Public submissions 

Recommendation Refusal  

Attachment A Recommended reasons for refusal 

Attachment B Plans of proposed development 

Attachment C Conditions in the event of approval 
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1.   Executive Summary 
 

This report is an assessment of the development application submitted to Council seeking 

development consent for the demolition of existing structures and construction of a four storey 

mixed use development, containing a ground floor commercial premises and seven residential  

units at No. 167 Norton Street, Leichhardt, legally described as Lot 1 in DP 444075. 

 

The application was notified to surrounding properties and nine (9) submissions were received 

in response to the initial notification.  Five submissions support the application, three oppose, 

and one raises no specific issues relating to the application. 

 

The main issues that have arisen from the application include:  

 

• Prohibited use within the E1 Local Centre zone 

• Application of State Environmental Planning Policy (Housing) 2021  [Housing SEPP] 

• Variations to non-discretionary standards under the Housing SEPP 

• Variation to FSR development standard under IWLEP 

 

In relation to the first matter, as the proposed use contains a dwelling at ground level it does 

not conform to the definition of Shop-top Housing.  Therefore, the residential component of 

the proposal is prohibited in the E1 Local Centre zone under the IWLEP. 

 

Consequently, Part 2 Div.1- Infill Affordable Housing of the Housing SEPP is not applicable to 

the development.  Notwithstanding this, an assessment has been made considering the 

standards under Division 1 of Part 2 of the Housing SEPP.  That assessment has identified 

several variations to development standards and non-discretionary development standards. 

The applicant was advised to submit, but has not submitted, written requests to vary any of 

those breached standards, as required under Section 4.15(3) of the EP&A Act. 

 

Considering the extent of non-compliances to the IWLEP, including prohibition of the proposed 

use, the Housing SEPP and Leichhardt Development Control Plan 2013 [LDCP 2013], the 

development is not supported, and the application is recommended for refusal.  

 

2.   Proposal 
 

• Demolition of the existing building, street awning and ancillary structures within the 

site. 

• Erect a new 4-storey mixed use building comprising shop and seven dwellings. 

• Proposed building works to comprise two building segments at the front and rear of 

the site, connected by open stairs, corridors and a central lift tower. 

o Ground level shop tenancy at the Norton Street frontage. 

o One bed-sit dwelling at rear of ground floor as an affordable housing unit. 

o Central ground floor courtyard (communal open space) and landscaped area. 

o Two bed-sit dwellings located on each of the first and second floors. 

o One bed-sit dwelling and one 1-bedroom dwelling located on the third floor. 

• New street awning. 
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3.   Site Description 
 

The subject site is located on the eastern side of Norton Street, between Short and Allen 

Streets. The site consists of Lot 1 in DP 444075 and is generally rectangular shaped, with a 

total area of 182.8 sqm and known as No. 167 Norton Street, Leichhardt. 

 

The site has a frontage to Norton Street of 5.01 metres and lot depth of 38.1 metres as 

measured along the northern side boundary to with 169 Norton Street.  

 

The site supports a two-storey building fronting Norton Street containing ground floor shop 

and dwelling.  

 

The site adjoins existing commercial buildings on Norton Street which are single and two 

storeys in height, some of which have first floor residences. 

 

The eastern side of Norton Street contains a majority of single and two storey commercial 

buildings.  Two buildings comprise three storeys. 

 

The western side of Norton Street contains a majority of single and two storey commercial 

buildings, with ‘Hawkins Place by Uniting’ containing five storeys (that site being the subject 

of a site-specific Planning Proposal and amendment to the IWLEP) 

 

To the rear of the site are residential properties on the western side of Arthur Street within the 

Residential R1 zone, comprising one and two-storey dwelling houses. 

 

The property is a contributory building located within the Wetherill Estate Heritage 

Conservation Area.  

 

There are several small trees at the rear of the subject site. Further to the east are several 

mature trees located on properties fronting Arthur Street. This includes two palms near the 

shared boundary rear boundary fence.  

 

The subject site is zoned E1 Local Centre under the Inner West Local Environmental Plan 

2022 (IWLEP) (see Figure 1). 
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Figure 1: IWLEP Land Zoning Map – Subject Site identified in yellow outline 

 

 

 
Figure 2: The Site (shop identified as La Gardenia) 

 

4.   Background  
 

Site history 

 

The following section outlines the relevant development history of the subject site.  
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Subject Site 

 

Application Proposal Decision & Date 

PDA/2024/0126 Query as to would it be possible to get the 

Affordable Housing FSR bonus of 30% and building 

height on this site?  [Only very limited information 

was provided with the application]. 

Advice issued 

10/9/2024 

PDA/2024/0187 Follow up PDA - Shop-top housing development 

including demolition and erection of a 4-storey 

building containing 1 x Shop and 7 x residential 

units (comprising 2 x 1-bed dwellings and 5 x studio 

dwellings), including In-Fill Affordable Housing. 

Advice issued 

10/12/2024 

 

Application history 

 

The following table outlines the relevant history of the subject application.  

 

Date Discussion / Letter / Additional Information  

10/9/2024 A Pre-DA letter of advice (PDA/2024/0126) was sent to the applicant in 

response to their question regarding potentially obtaining bonus FSR as 

a result of providing affordable housing on the site. 

 

Among the key points of feedback provided to the applicant were: 

 

• The proposed use does not conform to the definition of shop-top 

housing, given the proposal includes a dwelling at the ground 

level. The residential component of the concept design is 

prohibited in the E1 Local Centre zone under the IWLEP.  

• There are no height development standards applicable to the 

subject site under the IWLEP 2022. The appropriate controls 

pertaining to height are contained within the LDCP. 

• Further information is needed to calculate the amount of floor 

space proposed, confirm compliance with the Apartment Design 

Guide (ADG) and whether the proposal constitutes affordable 

housing. 

• Further information is required to assess the extent of heritage 

impact. 

• Insufficient on-site car parking. 

• Insufficient landscaping and private open space. 

19/11/2024 An Inner West Architectural Excellence Design Review Panel (AEDRP) 

meeting was held with the applicant and Council relating to the PreDA 

(PDA/2024/0187). 

The key points of feedback from the AEDRP are detailed below: 

 

1. The Architectural Excellence & Design Review Panel reviewed the 

architectural drawings and discussed the proposal with the applicant 

through an online conference. The Panel thanks the applicant for 
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considering a Pre DA meeting to allow early discussion.  

2. The Panel acknowledges that the proposal is subject to Chapter 4 

– State Environmental Planning Policy (SEPP) Housing 2021 - 

Design of residential apartment development - and the NSW 

Apartment Design Guide (ADG) applies to the proposal.  

3. The Panel notes that the existing building on the site is a 

contributory building (located within the Wetherill Estate Heritage 

Conservation Area – Inner West LEP 2022 – Schedule 5 – C59), 

and previous proposals were not supported by the Council. The 

Panel notes that a detailed heritage management strategy was not 

presented by the applicant as part of this discussion.  

4. Although Council’s assessment officer advised that the proposal 

does not meet the planning definition of ‘shop top housing’ because 

of its proposed ground floor configuration, the Panel considers this 

to be a statutory planning matter which needs to be addressed to 

Council’s satisfaction. 

5. The Panel notes that the applicant did not provide an urban design 

analysis to demonstrate how the proposal is an appropriate 

contextual fit for either existing or possible future urban form. The 

Panel expressed reservations about the proposal in terms of the 

urban design issues outlined below:  

a. high visibility of the proposed volume and side walls from the 

surrounding public domain and neighbouring properties,  

b. significant non-compliances with the Housing SEPP 2021 and the 

NSW Apartment Design Guide,  

c. unsatisfactory outcomes related to – internal amenity, landscape 

design, and the overall design quality,  

d. potential fire protection and NCC-compliance issues,  

d. lack of consideration of the history of the site and its immediate 

streetscape.  

6. The applicant should consider a scaled-down proposal for the site 

and rework a built form strategy with the reconstruction of the front 

façade to mirror or be more complementary with that of 163/165 

Norton Street. Behind the resultant 2 storey built form on Norton 

Street could be a recessed upper floor over a shop at ground floor 

and first floor unit.  

7. Any revised scheme for the site should have incorporation of 

Environmentally Sustainable Design (ESD) principles and as a 

minimum the applicant should offer the elements listed below:  

a. Ceiling fans to all habitable areas;  

b. Full building electrification and inclusion of a rooftop photovoltaic 

system for environmental benefits and to power all common areas;  

c. Provision of a rainwater tank for collection, storage and reuse within 

the site. 

10/12/2024 A follow up Pre-DA (PDA/2024/0187) meeting was held with the 

applicant, seeking advice on the potential development for ‘shop-top 
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housing’ in the form of a 4-storey building containing a shop and 7 

residential units, including in-fill affordable housing. 

 

The key points of feedback included: 

 

• Significant disparity between the stated FSR of the proposal and 

calculation of FSR based on the submitted drawings. 

• The proposal was assessed to comprise Mixed Use 

Development involving erection of a 4-level building containing 

a ground floor shop (Retail Premises). 

• A complete boundary survey including offsets of improvements 

relative to the site boundaries is required. 

• Owner's consent required for any works affecting the party wall 

with 165 Norton Street. 

• Potential obstruction of three existing side windows in 165 

Norton Street. 

• As the proposal includes a dwelling at ground level, the 

development does not conform with the definition of Shop-top 

Housing. 

• The residential component of the development would then be 

defined as a Residential Flat Building which is a prohibited use 

in the E1 - Local Centre zone and consequently, Council would 

have no power to approve the proposed development. 

• Development on the site is subject to the provisions of clause 

6.13 Residential accommodation in Zones E1, E2 and MU1 of 

IWLEP 2022. This clause requires that: Development consent 

must not be granted to development for the purposes of 

residential accommodation on land to which this clause applies 

unless the consent authority is satisfied the building - 

(a) is mixed use development, and 

(b) will have an active street frontage, and 

(c) is compatible with the desired character of the area 

in relation to its bulk, form, uses and scale. 

• Council advised that the form of the proposal is not 

compatible with either the existing, or the desired future 

character of the area. 

• Any future proposal is to confirm the potential impacts of the 

development on any significant trees including on adjoining 

sites. 

• As the proposal does not provide affordable housing in 

accordance with the requirements of the SEPP (Housing) 

and the IWLEP 2022, particularly as it does not meet with 

the desired future character of the area, it does not qualify 

for either a 30% uplift in permissible floor space ratio under 

the SEPP (Housing), or a 0.5:1 uplift under clause 4.4A of 

the IWLEP. Consequently, the site is subject to a maximum 

FSR of 1:1 under IWLEP 2022, unless the application 
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demonstrates compliance with SEPP (Housing); and the 

provisions of clause 4.4A of the IWLEP 2022. 

• The proposal is not considered to be compatible with the 

desired future character of the area. 

• Any proposal which exceeds the FSR standard must be 

accompanied by a properly constructed case for variation of 

the standard under clause 4.6 of the IWLEP.  

24/2/2025 DA/2025/0110 was submitted via the NSW Planning Portal. 

21/3/2025 A request for further information was sent to the applicant requiring the 

following: 

• The extent of FSR breach was indicated to be not supported due 

to the lot constraints. Requested a reduction in Gross Floor 

Area, given the extent of variation to the allowable FSR (plus 

affordable housing bonus) under the IWLEP, and incompatible 

building scale. A Clause 4.6 request was also requested, in the 

event of a breach. 

• Clause 4.6 requests are also required to address variations to 

development standards under the Housing SEPP, including 

minimum lot size, landscaping, and car parking. 

• It was noted that the variation with the minimum lot size standard 

was not supportable, given the extent of variation which limited 

the capacity of the site to accommodate a development of the 

scale proposed. 

• Reduction in development scale required, to ensure consistency 

with desired future character within the Norton Street – Centro 

Sub Area. 

• Amendment to waste collection/storage arrangement for both 

residential and commercial waste.  

 

Given the extent of amendments sought and the noted site constraints, 

it was requrested that the application be reduced in scale, or withdrawn, 

and lot consolidation with neighbouring lots pursued. 

8/5/2025 Inner West Architectural Excellence Design Review Panel meeting was 

held with the applicant and Council. The key points of feedback from 

the AEDRP are detailed below: 

 

1. Council staff briefed the Panel that the existing building on the site 

is identified as a contributory item within the Wetherill Estate 

Heritage Conservation Area (Inner West LEP 2022 - Schedule 5 - 

C59). It was noted that previous proposals for this have not been 

supported by Council. 

2. Additionally, the AEDRP did not support the scheme during the Pre-

DA stage review held on 19 November 2024. Despite this, the 

applicant has chosen to proceed with a detailed DA submission. All 

previously raised concerns by the Panel remain relevant, and are 

reiterated in this report. 

3. Council’s assessment officer advised that the proposal does not 
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meet the planning definition of ‘shop top housing’ due to the ground 

floor configuration, which includes a dwelling. The Panel considers 

this to be a statutory planning matter that should be resolved to 

Council’s satisfaction. 

4. The Panel notes the applicant has not submitted the previously 

requested urban design analysis to demonstrate the proposal’s 

suitability within its existing and potential future urban context. 

5. Whilst the Panel appreciates the architects desire to create well-

designed, commodious dwellings and generous communal open 

spaces, the scheme presents a number of significant concerns 

regarding urban design and its overall planning configuration, 

including:  

a. A questionable, high-risk site planning approach that proposes 

two buildings connected by open/gallery access corridors at 

each level along a side boundary, resulting in significant issues 

related to amenity, privacy, fire egress, and fire separation to 

adjoining properties;  

b. The high visual impact of the proposed building mass and side 

elevations as viewed from the public domain and neighbouring 

sites. This would be amplified if the presently open side 

boundaries were required to be enclosed for fire safety, as noted 

above.  

c. Substantial non-compliances with Housing SEPP 2021 and the 

NSW Apartment Design Guide (ADG). These include but are not 

limited to building separation, solar access, internal amenity, 

storage, landscaping, and overall design quality;  

d. Inadequate response to the site’s historical context and the 

established streetscape.  

6. The Panel is concerned that the proposed floor-to-floor height of 

3.05 metres is insufficient to achieve compliance with both the 

National Construction Code (NCC) and the ADG. A minimum floor-

to-floor height of 3.15–3.2 metres is generally needed to confidently 

provide the minimum 2.7m floor-to-ceiling height required by ADG 

Part 5C, while also accommodating structural depth, services 

integration, drainage, waterproofing, and insulation requirements as 

per the Design and Building Practitioners Act 2020 and the NCC.  

7. The Panel acknowledges minor design amendments, including an 

increased street frontage height for the third storey and some 

changes to the architectural treatment of the existing building. 

However, the overall scheme remains, in essence, the same as that 

previously reviewed during the Pre-DA stage, with substantial 

issues raised then still unresolved.  

8. For these reasons, the Panel does not support the current proposal, 

which is considered to be an unacceptable design outcome. 

Substantial resolution of concerns relating to statutory planning, 

urban design, and residential amenity in this and previous reports 

need to be progressed.  
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9. If the applicant wishes to proceed with determination of the scheme 

as submitted, they should advise Council as such. If the Applicant 

wishes to proceed with an alternative development that addresses 

the Panels concerns, it is recommended that this be submitted for 

review as a Pre-DA submission. 

10/4/2025 Amended plans and supporting documentation were received. This 

included: 

• Amended architectural plans. The amendments related to the 

layout of the bin storage area. 

• A cover letter response.  

• An amended waste management plan. 

• An amended Statement of Environmental Effects. 

• An excerpt of the public submissions that had been submitted to 

Council via Planning Alerts. 

 

Renotification was not required in accordance with Council’s 

Community Engagement Strategy. The amended plans and supporting 

documentation are the subject of this report. 

 

As part of the response, the applicant indicated that they would not be 

submitting a Clause 4.6 Request to address the variations to non-

discretionary development standards under the Housing SEPP.  

21/5/2025 The applicant’s legal representative submitted a letter to Council 

regarding the issues of permissibility and non-submission of requested 

Clause 4.6 requests.  

 

*The applicants letter has been considered and despite same, it is 

concluded that: 

 

• The proposal development is not permissible by virtue of 

residential accommodation located on the ground floor at the 

rear which does not conform to the definition of Shop-top 

Housing.  Residential accomodation is otherwise prohinbited in 

the zone. 

 

• If the applicant complies with the Non-discretionary 

development standards provisions under clause 19 of the 

Housing SEPP, then the consent authority cannot impose more 

erroneous standards.  

However, the applicant has not elected to comply with the 

standards contained in clause 19(2) (a), (b), and (f).  

 

The applicant’s legal advice is silent on section 4.15(3) of the EP 

& A Act which states:  

 

‘(3) If an environmental planning instrument or a regulation 

contains non-discretionary development standards and 
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development the subject of a development application does not 

comply with those standards- 

(a) subsection (2) does not apply and the discretion of the 

consent authority under this section and section 4. 16 is not 

limited as referred to in that subsection, and 

(b) a provision of an environmental planning instrument that 

allows flexibility in the application of a development standard 

may be applied to the non-discretionary development standard.’ 

 

Therefore, in the absence of Clause 4.6 exception cases being 

submited to provide Council with flexibility, the application must 

be refused given the breach to Clauses 19(2) (a), (b), and (f) of 

the Housing SEPP. 

4/6/2025 The applicant submitted their version of minutes of the Architectural 

Excellence Design Review Panel meeting held on 8/5/2025. These 

were reviewed as part of this assessment. 

10/6/2025 The applicant submitted a Design Review Report relating to both 

sessions of the Architectural Excellence Design Review Panel meeting 

held on 8/5/2025. These were reviewed as part of this assessment.  

 

[*In this regard, it is noted that the conclusions of the AEDRP are based 

on the totality of information available to the Panel, not just the 

applicant’s presentation to the Panel.] 

 

5.   Assessment 
 

The following is a summary of the assessment of the application in accordance with Section 

4.15 of the Environmental Planning and Assessment Act 1979 (EP & A Act).  

 

A.  Environmental Planning Instruments 
 

The application has been assessed, and the following provides a summary of the relevant 

Environmental Planning Instruments.  

 

State Environmental Planning Policies (SEPPs) 

 

SEPP (Resilience and Hazards) 2021 

 

Chapter 4 Remediation of land 

 

Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 

to the carrying out of any development on land unless: 

 

(a)  it has considered whether the land is contaminated, and 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the development 

is proposed to be carried out, and 
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(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 

remediated before the land is used for that purpose. 

 

In considering the above, there is no evidence of contamination on the site.  

 

There is also no indication of uses listed in Table 1 of the contaminated land planning 

guidelines within Council’s records. The land will be suitable for the proposed use as there is 

no indication of contamination.  

 

SEPP (Housing) 2021 

 

Part 2 Development for affordable housing – Division 1 In-fill affordable housing 

 

Section 15C Development to which division applies 

 

The application seeks to provide an affordable housing component as part of the proposed 

residential accommodation.   

 

Although the proposed use is considered a mixed use which includes a part prohibited use 

(residential flat buildings are prohibited in the E1 Local Centre zone under the IWLEP), an 

assessment under this division of the Housing SEPP has been undertaken for abundant 

caution. 

 

Section 16 Affordable housing requirements for additional floor space ratio 

 

Section 16 of the Housing SEPP enables an additional FSR allowance, based on the minimum 

affordable housing component calculated in the formula at Section 16(2). 

 

The proposed development includes an affordable housing component of 35.8sqm, which is 

11% of the total floor space. A bonus of up to 22% above the base FSR is permissible; 

therefore, a maximum FSR of 1.22:1 would apply.  As the proposed development has a total 

FSR of 1.72:1, it results in a variation to Section 16(1) of the Housing SEPP.  No Clause 4.6 

request has been submitted to address the variation to this development standard, which 

forms a recommended reason for refusal. 

 

Section 19 Non-discretionary development standards – the Act, s 4.15 

 

The relevant standards under Section 19 are addressed below:  

 

Chapter 2 Affordable Housing – Division 1 In-fill affordable housing 

Section 19(2) Non-discretionary standards 

Controls Proposed Compliance 

(a) Minimum Site 
Area  

Minimum 450sqm 
 

-  

Site Area 182.8sqm No 

(b)(ii) Minimum 
Landscaped Area 

Minimum 30% of the site 
area (54.84sqm) 

32.8% (60sqm) Yes 
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(e) Car Parking 
(affordable 
housing) 

Minimum 0.4 spaces per 
affordable housing 
dwelling (1 space) 

No parking provided No 

(f) Car Parking 
(non-affordable 
housing 
component) 

Minimum 0.5 spaces per 
1 bedroom dwelling (3 
spaces) 

No parking provided No 

(g) Minimum 
Internal Area 

Minimum internal area as 
per ADG: 

• Studios: 35sqm  

• 1 Bed: 50sqm 

Complies Yes 

 

The proposed development does not comply with the non-discretionary development 

standards at Section 19(2)(a), (e) and (f), relating to minimum lot size and on-site parking 

provision. 

 

In accordance with Section 4.15(3) of the EP & A Act, if an environmental planning instrument 

contains non-discretionary development standards and a development application does not 

comply with those standards, the discretion of the consent authority is not limited and a 

provision of an environmental planning instrument that allows flexibility in the application of a 

development standard may be applied to the non-discretionary development standard.   

 

In this case, Clause 4.6 under the IWLEP does not preclude the consideration of flexibility 

under that section.  As no written request has been submitted, the consent authority cannot 

be satisfied of the matters under Clause 4.6(3) of the IWLEP and the variation to the 

development standards is not supportable.  

 

This forms a recommended reason for refusal. 

 

Section 21 Must be used for affordable housing for at least 15 years 

In accordance with Section 21(1), the applicant has nominated a community housing provider 

to manage the affordable component (Metro Community Housing). In the event of an approval, 

the minimum term of the affordable housing component could be conditioned. 

 

Chapter 4 Design of residential apartment development  

 

Section 145 of the Housing SEPP requires the consent authority to consider any comments 

from the Council’s Architectural Excellence Design Review Panel (AEDRP), the design 

principles set out in Schedule 9, and the Apartment Design Guide (ADG). As indicated above, 

the application was considered by Council’s AEDRP on 8 May 2025. 

 

A Design Verification Statement was submitted with the application verifying that the 

applicant’s architect designed, or directed the design of, the development.  

 

Section 147 of the Housing SEPP requires the consent authority to consider the following: 

 

(a) the quality of the design of the development, evaluated in accordance with the design 

principles for residential apartment development set out in Schedule 9, 
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(b) the Apartment Design Guide, 

(c) any advice received from a design review panel within 14 days after the consent 

authority referred the development application or modification application to the panel. 

 

As indicated above, the design principles for residential apartment development have been 

considered as part of the AEDRP process. The advice received from that panel has been 

further considered in undertaking this assessment. The Apartment Design Guide (ADG) is 

considered in the following section. 

 

Section 148 of the Housing SEPP contains non-discretionary development standards for 

residential apartment development and applies to the proposal. Compliance with those 

standards is considered below. 

 

Chapter 4 Design of residential apartment development 

Section 148 Non-discretionary development standards for residential apartment development – the 
Act, s 4.15 

Controls Proposed Compliance 

(2)(a) Car Parking The parking requirement 
specified is as required by 
Part C1.11 of Leichhardt 
Development Control Plan 
2013, which requires 1 
space. 

No parking provided No 

(2)(b) Minimum 
Internal Area 

Minimum internal area as 
per ADG: 

• Studios: 35sqm  

• 1 Bed: 50sqm 

Each apartment 
complies with the 
respective minimum 
apartment sizes under 
the ADG. 

Yes 

(2)(c) Ceiling 
Heights 

Minimum ceiling heights 
as per ADG:  

• Habitable rooms: 
2.7m 

• Non-habitable rooms: 
2.4m 

• 3.3m for ground and 
first floor to promote 
future flexibility of use 

Does not comply at first 
floor level, with 2.7m 
provided instead of 3.3m 
in accordance with 
adaptability 
requirements. 

Other sections of the 
building comply. 

No 

 

The proposed development does not comply with the non-discretionary development 

standards at Section 148(2)(a) and (c) relating to on-site parking and ceiling heights.  

 

In accordance with Section 4.15(3) of the EP & A Act, if an environmental planning instrument 

contains non-discretionary development standards and a development application does not 

comply with those standards, the discretion of the consent authority is not limited and a 

provision of an environmental planning instrument that allows flexibility in the application of a 

development standard may be applied to the non-discretionary development standard. In this 

case, Clause 4.6 under the IWLEP does not preclude the consideration of flexibility under that 

section, though as no written request has been submitted, the consent authority cannot be 

satisfied of the matters under Clause 4.6(3) of the IWLEP and the variation to the development 

standards is not supportable.  
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This forms a recommended reason for refusal. 

 

Apartment Design Guide 

 

Section 147 of the Housing SEPP requires consideration of the ADG. The relevant provisions 

are considered in the below table. 

 

Design Criteria Proposed Compliance 

3D 
Communal 
Open Space 

• Communal open space has a 
minimum area equal to 25% 
of the site. 

 
 

• Developments achieve a 
minimum of 50% direct 
sunlight to the principal 
usable part of the communal 
open space for a minimum of 
2 hours between 9 am and 3 
pm on 21 June (mid-winter). 

The proposal provides 27% 
communal open space at the 
ground level of the site which is 
acceptable. 
 
Inadequate information has 
been submitted to determine 
whether compliance with solar 
access requirements have 
been met.  However, based on 
the submitted ‘view from sun’ 
diagrams, compliant solar 
access for the communal open 
space would not be available 
and forms a recommended 
reason for refusal. 

No  

(Insufficient 
information 
provided to 
demonstrate 
compliance) 

3E Deep Soil 
Zones 

Minimum deep soil zone 7% of 
total site area 

18% (33sqm) provided. Yes 

3F Visual 
Privacy 

Building separation as follows: 

Habitable 
rooms and 
balconies 

Non-
habitable 
rooms 

6 metres 3 metres 

The proposal provides only 3m 

setback from the rear 

boundary whereas the rear 

elevation of the building 

contains windows to habitable 

rooms on all four levels.  This 

setback is considered 

inadequate in the 

circumstances of the case and 

forms a recommended reason 

for refusal. 

No 

3J Car 
Parking 

Minimum 1 space (as per LDCP) No parking is provided. This 
forms a recommended reason 
for refusal. 

No 

Part 4 Designing the building 

4A Solar and 
daylight 
access 

• Living rooms and private 
open spaces of at least 70% 
of apartments in a building 
receive a minimum of 2 hours 
direct sunlight between 
9.00am and 3.00pm at mid-
winter. 

• A maximum of 15% of 
apartments in a building 
receive no direct sunlight 
between 9.00am and 3.00pm 
at mid-winter. 

6/7 dwellings obtain 2 hours of 
solar access to living rooms 
between 9am-3pm at mid-
winter. 
 
 
 
14.2% (1/7) dwellings receive 
no direct sunlight between the 
nominated hours. This is the 
ground floor unit, nominated by 
the applicant to be affordable 
housing.  

Yes 
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4B Natural 
ventilation 

• At least 60% of apartments 
are naturally cross ventilated 
in the first nine storeys of the 
building. 

• Overall depth of a cross-over 
or cross-through apartment 
does not exceed 18m, 
measured glass line to glass 
line 

Complies 

 

 

Complies 

Yes 

4C Ceiling 
heights 

• Habitable Rooms - 2.7 
metres 

• Non-Habitable - 2.4 metres 

• If located in mixed used area 
- 3.3 metres for ground and 
first floor to promote future 
flexibility of use 

All rooms comply with 
nominated ceiling heights, with 
the exception of Unit A1 at the 
first floor level. That room is 
required to have a minimum of 
3.3m, to promote future 
flexibility of use. Given the 
location of the site within the 
E1 Local Centre zone and 
nominated mixed use, a higher 
ceiling height is recommended.  
 
Given the overall height of the 
development is not in keeping 
with the desired future 
character, an increase to the 
height of that room would 
further increase the building 
height. Should such an 
increase in ceiling height be 
applied, this would necessitate 
deletion of a storey so as to 
reduce overall building height.  
This forms a recommended 
reason for refusal. 

No 

4D Apartment 
size and 
layout 

Apartment 
Type 

Minimum 
Internal 
Area 

Studio 
apartments 

35sqm 

1 Bedroom 
apartments 

50sqm 

 

• Every habitable room must 
have a window in an external 
wall with a total minimum 
glass area of not less than 
10% of the floor area of the 
room. Daylight and air may 
not be borrowed from other 
rooms. 
 

• Habitable room depths are 
limited to a maximum of 2.5 x 
the ceiling height. 

• In open plan layouts (where 
the living, dining and kitchen 
are combined) the maximum 

Each dwelling satisfies the min 

area requirements. 

 

 

 

 

 

 

 

The habitable room of each 

dwelling has an external 

window.  

 

 

 

 

 

 

 

Complies. 

 

 

 

Yes 
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habitable room depth is 8 
metres from a window. 
 

• Bedrooms have a minimum 
dimension of 3 metres 
(excluding wardrobe space). 
 
 

• Living rooms or combined 
living/dining rooms have a 
minimum width of 3.6 metres 
for studio and 1 bedroom 
apartments. 

• The width of cross-over or 
cross-through apartments 
are at least 4 metres 
internally to avoid deep 
narrow apartment layouts. 

 

 

 

 

 

 

The minimum bedroom 

dimensions of 3.3m x 3.05m 

for the 1-bed dwelling meets 

the minimum requirement. 

 

 

The internal width of the 1-bed 

dwelling living room satisfies 

the minimum requirement. 

 

 

Complies 

4E Private 
open space 
and balconies 

Dwelling 
Type 

Min 
Area 

Min 
Depth 

Studio 
apartments 

4sqm - 

1 Bedroom 
apartments 

8sqm 2m 

 

The ADG also prescribes for 
apartments at ground level or on 
a podium or similar structure, a 
private open space is provided 
instead of a balcony. It must have 
a minimum area of 15sqm and a 
minimum depth of 3 metres. 

 

The size of the balconies 

provided to the studio 

dwellings is a minimum 7.2sqm 

(and maximum 13sqm), 

thereby meeting the minimum 

requirement.   

 

 

 

 

 

The rear private open space of 

the ground floor studio B1 at 

12.7sqm, does not meet the 

minimum 15sqm requirement. 

An increased rear setback, in 

accordance with the building 

separation controls under the 

ADG, would enable 

compliance and improve 

occupant amenity.  

 

Non-compliance with this 

section is not supported and 

forms a recommended reason 

for refusal. 

No 

4F Common 
circulation 
and spaces 

The maximum number of 
apartments off a circulation core 
on a single level is eight. 

Maximum 2 apartments off the 

circulation core on each level. 

Yes 

4G Storage Apartment 
Type 

Minimum 
Internal 
Area 

Studio 
apartments 

4m3 

1 Bedroom 
apartments 

6m3 

 

Storage is provided in 

accordance with the required 

minimum internal areas. 

 

Yes 
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SEPP (Sustainable Buildings) 2022 

 

The applicant has included a BASIX Certificate as part of the lodgment of the application 

(lodged within 3 months of the date of the lodgment of this application) in compliance with the 

EP & A Regulation 2021. 

 

SEPP (Biodiversity and Conservation) 2021 

 

Chapter 6 Water Catchments  

 

Section 6.6 under Part 6.2 of the Biodiversity and Conservation SEPP provides matters for 

consideration which apply to the proposal. The subject site is located within the designated 

hydrological catchment of the Sydney Harbour Catchment and is subject to the provisions 

contained within Chapter 6 of the above Biodiversity Conservation SEPP.  

 

It is considered that the proposal would be consistent with the relevant general development 

controls under Part 6.2 of the Biodiversity Conservation SEPP and would not have an adverse 

effect in terms of water quality and quantity, aquatic ecology, flooding, or recreation and public 

access. 

 

Inner West Local Environmental Plan 2022  

 

The application was assessed against the following relevant sections of the Inner West Local 

Environmental Plan 2022 (IWLEP). 

 

Part 1 – Preliminary  

 

Section Proposed Compliance 

Section 1.2 

Aims of Plan  

The proposal is contrary to the aims of the plan in the 

following manner: 

• The proposal does not create a high quality urban 

place through the application of design excellence 

in all elements of the built environment and public 

domain, 

• The proposal does not prevent adverse social, 

economic and environmental impacts on the local 

character of Inner West, particularly as within 

Norton Street and on surrounding residential 

streets. 

No 

 

Part 2 – Permitted or prohibited development 

 

Section Proposed Compliance 

Section 2.3  

Zone objectives and 

Land Use Table 

 

The application proposes construction of a mixed use 

building, comprising a shop at the ground floor level to 

Norton Street and a residential flat building across all 

levels. Though a ‘shop’ (which is a form of ‘retail 

premises’, and therefore a ‘commercial premises’) is 

No 
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Section Proposed Compliance 

permissible with consent within the E1 zone, a 

‘residential flat building’ (a type of ‘residential 

accommodation’) is prohibited within the zone. 

 

Further to the above, the proposed development is 

contrary to the objectives of the E1 zone in the following 

manner: 

 

• The proposed building layout does not provide an 

appropriate mix of commercial and residential uses 

within the building to facilitate a building that serves 

the needs of people who live in, work in or visit the 

area. 

• The proposed mixed use building design does not 

encourage business, retail, community and other 

non-residential uses on the ground floor of the 

building. 

• The proposal does not display architectural and 

urban design quality, as it will not positively 

contribute to the desired future character of this 

Norton Street location. 

 

These matters form recommended reasons for refusal. 

Section 2.7  

Demolition requires 

development consent  

The proposal satisfies the section as follows: 

• Demolition works are proposed, which are 

permissible with consent; and  

• Standard conditions could manage impacts which 

may arise during demolition. 

Yes 

 

Part 4 – Principal development standards 

 

Section Proposed Compliance 

Section 4.4 

Floor space ratio*  

Maximum 1.22:1 or 223.11sqm No 

Proposed 1.72:1 or 313.8sqm  

Variation 90.69sqm or 40.6% 

Section 4.4A  

Exception to maximum 

floor space ratio for 

active street frontages 

Potential 

Maximum 

1.5:1 or 273sqm Not applicable 

– see 

discussion 

below 

Section 4.5  

Calculation of floor 

space ratio and site 

area  

The site area and floor space ratio for the proposal has 

been calculated in accordance with the section. 

Yes 

Section 4.6  

Exceptions to 

development standards 

As indicated above, the proposed development results 

in a variation to the maximum FSR under Section 4.4. 

 

The applicant has not submitted a written request to 

vary the standard. In the absence of a written request, 

No - see 

discussion 

below 
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Section Proposed Compliance 

the consent authority cannot be satisfied of the matters 

of Section 4.6. 

 

*A maximum FSR of 1.22:1 applies to the proposed development, as a result of the additional 

FSR allowed under Section 16 of the Housing SEPP. 

 

Section 4.4A Exception to maximum floor space ratio for active street frontages 

 

The subject site is identified as “Area 1” on the FSR maps and is therefore subject to this 

section. Section 4.4A(3) is reproduced as follows: 

 

(3)  The maximum floor space ratio for a building on land to which this clause applies 

is 1.5:1 if the consent authority is satisfied the building— 

(a) will have an active street frontage, and 

(b) is mixed use development that includes residential accommodation, and 

(c) is compatible with the desired character of the area in relation to its bulk, form, 

uses and scale. 

 

This section requires the consent authority to be satisfied of three matters, prior to the 

maximum FSR of 1.5:1 being made applicable. In other words, the applicant bears the 

persuasive onus. Each matter is considered as follows: 

• The proposed development includes a ‘shop’ at the ground floor level frontage to 

Norton Street. In accordance with Section 4.4A(4), an active street frontage is not 

provided for the residential building entrance point, which is acceptable and satisfies 

Section 4.4A(3)(a). 

• The proposed development is a mixed use development, comprising a shop at the 

ground floor and a residential flat building across all levels. The development therefore 

includes residential accommodation and satisfies Section 4.4A(3)(b). 

• In response to (c), the applicant has submitted a Cover Letter in response to Council’s 

request for information, which addresses compatibility with the desired character of the 

area in relation to its bulk, form, uses and scale. Each of those matters are considered 

in turn, below: 

 

Bulk 

The applicant has submitted that ‘the bulk of (the) proposed development is minimised by (the) 

site’s size and various setbacks’ and that ‘to amalgamate with at least one more adjacent site 

would only increase the bulk’. This reasoning is not accepted, given the proposed 

development has a built form which is greater in terms of storey heights having regard to 

existing and desired buildings on the western side of Norton Street. Limiting the potential for 

appropriate setbacks, namely those to the rear, is the limited lot width, which in turn requires 

long and narrow rooms, instead of shorter and wider rooms which could reduce bulk to both 

Norton Street frontage and properties on Arthur Street to the east. 

 

Further to the above, the applicant has indicated that bulk is further reduced by setting Level 

2 three metres back from the street façade. Although an increased setback, the proposed 
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fourth storey will remain highly visible within Norton Street, limiting compatibility with the 

prevailing two and three storey bulk on the eastern side of the streetscape. 

 

Form 

The applicant has submitted that the built form proposed is in keeping with similar building 

typology on other sites on Norton Street, including Nos. 47 and 173-175 Norton Street. 

Although those buildings include a similar central circulation core with high street wall, they 

occur on a lot with a greater width. Significantly, those buildings provide a greater rear setback 

than that proposed on the subject site, with 6m provided at the ground floor of No. 173 Norton 

Street and the upper levels further recessed. By comparison, the proposed central circulation 

core is 11.85m in depth, which results in a limited space for a potential rear setback of 3m at 

all levels. As such, the narrow built form, which has insufficient rear setbacks, contributes to a 

form that is incompatible with the desired character. 

 

Uses 

The applicant has submitted that there is no change to the current land use and that the 

proposal will preserve an active street frontage. Notwithstanding the proposed issue with 

permissibility in relation to the mixed-use development, the immediate layout to Norton Street 

is a shop with residences above, which is compatible with the desired character.  The 

proposed residential flat building use is prohibited and therefore inconsistent with the desired 

future character. 

 

Scale 

The applicant has submitted that the site does not have a prescribed maximum height limit. 

Although it is accepted that there is no maximum height development standard under the 

IWLEP, the site is subject to the FSR development standard and a 3.6m height control under 

Sections 2.2.3.5 & 2.2.3.5(c) of the LDCP.  

 

In considering the Design Verification Statement referred to in the applicant’s reasoning, the 

diversity in scale proffered by the applicant is largely reliant on the development at No. 168 

Norton Street. Given that development is on a site with different characteristics (rear lane 

access, greater lot width and depth), it forms an outlier within Norton Street. There are 

examples of three storey development in the surrounds, including Nos. 173 Norton Street, 

therefore the prevailing existing scale can be considered to be between two and three storey 

buildings. The proposed four storey building is not in keeping with the scale of that 

development and the prevailing small scale of buildings, an element which is emphasised in 

Control C1 of the Desired Future Character controls for the Norton Street – Centro Sub Area. 

 

• Considering the reasoning submitted by the applicant and the discussion above, the 

proposed building is not compatible with the desired character of the area in relation 

to its bulk, form, uses and scale. 

 

As the building does not satisfy Section 4.4A(3)(c), the maximum FSR of 1.5:1 does not apply 

to the development. 
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Section 4.6 – Exceptions to Development Standards  

  

As indicated in the table above, the proposal results in a breach to the FSR development 

standard under Section 4.4 of the IWLEP by 40.6% (90.69sqm). The applicant has sought to 

rely upon the bonus FSR under Section 4.4A of the IWLEP, though has not satisfied the 

requirements of Section 4.4A(3) which requires a development that is compatible with the 

desired character of the area in relation to its bulk, form, uses and scale. Despite the applicant 

having been provided advice in this respect, no Section 4.6 request has been submitted with 

the application. 

 

Therefore, the applicant has not demonstrated that compliance with the FSR development 

standard is unreasonable / unnecessary in the circumstances of the case, nor has the 

applicant demonstrated that there are sufficient environmental planning grounds to justify 

contravening the development standard. 

 

Council is without power to endorse any variation in this instance, and this forms a 

recommended reason for refusal. 

 

Part 5 – Miscellaneous provisions 

 

Section Proposed Compliance 

Section 5.10  

Heritage conservation 

The subject site is a contributory building within the 

Wetherill Estate Heritage Conservation Area C59 (listed 

under Schedule 5 of the Inner West LEP 2022). 

 

The proposal does not achieve the objectives of this 

section as it fails to preserve the environmental heritage 

of the Inner West, as follows: 

• The overall scale of the proposal is not 

supported on heritage grounds and is out of 

scale with the surrounding building stock. 

• The proposal does not adequately indicate the 

impact on the streetscape.  

• A reduction in the overall scale of the proposal 

is required, including (at least) the deletion of 

the upper level unit fronting Norton Street.  

• Changes to the proposal are sought to provide 

a more accurate presentation to Norton Street 

relating to No.165 Norton Street, including the 

use of a stepped side parapet. 

See discussion below. 

No 
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Section 5.10 – Heritage Conservation 

 

The key and relevant objectives of Section 5.10 of IWLEP are to conserve the environmental 

heritage of the Inner West, including the heritage significance of conservation areas and their 

associated fabric, settings and views. 

 

An assessment of the proposal against Section 5.10 of IWLEP has been carried out and it is 

considered that the design of the proposal does not satisfactorily conserve the heritage 

significance of the existing building on the site, and the significance of the HCA. 

 

In this regard, it is considered that: 

 

• The overall bulk and scale of the proposal is not supported as it has an unacceptable 

impact on the Wetherill Estate HCA and the Norton Street streetscape. 

• The fourth level is not compatible or characteristic of the existing bulk of the buildings in 

the Heritage Conservation Area streetscape. 

• The SOHI notes that the proposed form, scale and siting will preserve the existing 

character of the HCA, however this is not the case as there are no buildings of this scale 

on this side of Norton Street.  Further, Control C8 of Part C1.4 of the LDCP is not met.  

• The upper level of the proposal remains out of scale with the adjacent more intact building 

at No.165 Norton Street and dominates the composition.  The submitted drawings do not 

adequately indicate the impact on the streetscape, as surrounding buildings are not 

shown. 

• The proposal seeks to demolish all of the structures on the site and rebuild the façade of 

one half of the pair of nineteenth century buildings to resemble what survives at No.165 

Norton Street. Normally the approach of rebuilding contributory buildings is not supported, 

however the heritage assessment provided has demonstrated that the fabric of the present 

building no longer survives.  The matching of the adjacent building’s facade is acceptable 

on heritage grounds, however the detailing should be matched with a greater degree of 

accuracy than proposed.  

• The upper levels cantilever over the side passage.  This cantilevered form of the proposal 

removes the stepped parapet to the side elevation, which is a characteristic of this building 

type.  The historic form of the main portion of the building is not being reinstated to match 

the original.  The proposal should comprise a more accurate reconstruction of the form of 

No.167 Norton Street is achieved, including the characteristic stepped parapet. 

• The form of the shopfront glazing as proposed is not supported as the requirements of 

Control C1 to Part C4.6 of the LDCP relating to shopfronts is not met. This control requires 

that where a building is within a Heritage Conservation Area, development retains / 

restores / reconstructs and enhances the original shopfront, including style, form, details 

and materials. Any proposal is required to provide an appropriate shopfront that reflects 

the character of the pair of shops. The shopfront design should not include glazing that 

extends to the floor. 

 

Given the above, the proposal is considered contrary to the heritage objectives contained in 

Section 5.10(1)(a) & (b) of the IWLEP, which reads: 

‘(a)  to conserve the environmental heritage of Inner West, 
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(b)  to conserve the heritage significance of heritage items and heritage conservation 

areas, including associated fabric, settings and views,’ 

 

 

 

 

 

Part 6 – Additional local provisions 

 

Section Proposed Compliance 

Section 6.1  

Acid sulfate soils  

The site is identified as containing Class 5 acid sulfate 

soils. The proposal is considered to adequately satisfy 

this section as the application does not propose any 

works that would result in any significant adverse 

impacts to the watertable. 

Yes 

Section 6.2  

Earthworks  

The proposed earthworks are unlikely to have a 

detrimental impact on environmental functions and 

processes, existing drainage patterns, or soil stability. 

Yes 

Section 6.3  

Stormwater 

Management  

The submitted stormwater disposal design requires 

amendment. On-site stormwater detention/retention 

facilities with discharge to Norton Street would also be 

required. 

Yes, subject 

to conditions  

Section 6.8  

Development in areas 

subject to aircraft noise 

The site is located within the ANEF 25-30 contour, and 

as such an Acoustic Report was submitted with the 

application. In the event of approval, the proposal is 

capable of satisfying this section subject to conditions 

of consent, however the application is recommended 

for refusal for the reasons contained in this report. 

Yes 

Section 6.13 

Residential 

accommodation in 

Zones E1, E2 and MU1 

As the subject site seeks consent for residential 

accommodation and is zoned E1 Local Centre, Section 

6.13(3) applies and states: 

 

Development consent must not be granted to 

development for the purposes of residential 

accommodation on land to which this clause applies 

unless the consent authority is satisfied the building— 

(a)  is mixed use development, and 

(b)  will have an active street frontage, and 

(c)  is compatible with the desired character of the area 

in relation to its bulk, form, uses and scale. 

 

As indicated in the discussion regarding Section 4.4A 

of the IWLEP, the proposed development is a mixed-

use development and will have an active street frontage 

to Norton Street. However, the development will not be 

compatible with the desired character of the area in 

relation to its bulk, form, uses and scale. Given the 

nature of this Section, this forms a recommended 

reason for refusal. See discussion regarding Section 

4.4A above. 

No 
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Section Proposed Compliance 

Section 6.14 

Diverse housing 

The proposed development includes 7 residential units, 

all of which contain either one bedroom or are studios, 

therefore the unit mix satisfies Subsection (3) under this 

section. 

 

Notwithstanding this, the application is recommended 

for refusal for the reasons contained within this report. 

Yes 

 

 

B.  Development Control Plans 
 

The application has been assessed and the following provides a summary of the relevant 

provisions of Leichhardt Development Control Plan 2013 (LDCP). 

 

In accordance with Section 149 of the Housing SEPP certain provisions for residential 

apartment development contained within the LDCP have no effect if the ADG also specifies 

provisions to the same matter. This includes: 

(a) visual privacy, 

(b) solar and daylight access, 

(c) common circulation and spaces, 

(d) apartment size and layout, 

(e) ceiling heights, 

(f) private open space and balconies, 

(g) natural ventilation, 

(h) storage. 

 

LDCP  Compliance 

Part A: Introductions   

Section 3 – Notification of Applications Yes 

  

Part C  

C1.0 General Provisions No – The proposal does 

not satisfy the Objectives 

of this part. 

C1.1 Site and Context Analysis No – The proposal fails to 

adequately justify the 

compatibility of the 

development with the 

subject small site and 

location. 

C1.2 Demolition Yes 

C1.4 Heritage Conservation Areas and Heritage Items No – This matter is dealt 

with at Part 5 of this report 

above. 

C1.7 Site Facilities Yes 
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C1.9 Safety by Design Yes 

C1.10 Equity of Access and Mobility Yes 

C1.11 Parking No – This matter is dealt 

with elsewhere in this 

report 

C1.12 Landscaping Yes 

C1.14 Tree Management Yes 

C1.16 Structures in or over the Public Domain: Balconies, 

Verandahs and Awnings 

Yes 

C1.21 Green Roofs and Green Living Walls No – see discussion 

  

Part C: Place – Section 2 Urban Character  

C2.2.3.5 Leichhardt Commercial Distinctive Neighbourhood No – The proposed form of 

development is out of 

character with area and 

therefore contrary to 

controls C1 & C4 of this 

Part. 

The proposal exceeds the 

3.6m Building Wall Height 

control contrary to control 

C13 of this Part. 

C2.2.3.5(c) Norton Street – Centro Sub Area No – The proposed 

excessive height, bulk and 

form of the proposal is out 

of character with the area 

and therefore contrary to 

controls C2,C5, C6 & C7 

of this Part. 

  

Part C: Place – Section 3 – Residential Provisions  

C3.1 Residential General Provisions  No – The proposed 

residential component of 

the development would 

have an adverse effect on 

the amenity, setting of the 

place, including its 

relationship to  the 

Heritage Conservation 

Area. 

C3.2 Site Layout and Building Design  No – The height four 

storey height and resultant 

bulk of the proposal 

represents a significant 

overdevelopment of the 

site contrary to controls C1 

and C2 of this Part. 
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C3.3 Elevation and Materials  No – The street elevation 

drawing does not 

accurately represent the 

street facing fenestration 

on Level 2 of the building.  

These windows, shown to 

be centrally positioned 

and balanced in the 

façade are not, as 

evidenced by the location 

of the bathroom and 

window position on the 

Level 2 floor plan.  

C3.5 Front Gardens and Dwelling Entries  Yes 

C3.6 Fences  N/A 

C3.7 Environmental Performance  Yes 

C3.8 Private Open Space  N/A 

C3.9 Solar Access  N/A 

C3.10 Views  Yes 

C3.11 Visual Privacy  N/A 

C3.12 Acoustic Privacy  No – As the rearmost 

spaces in the dwellings on 

levels 2, 3 & 4 serve 

kitchen/dining areas, 

whereby any openings 

may facilitate noise 

disturbance to the 

residential properties 

adjoining the rear of the 

site within the adjoining 

residential zone. 

C3.14 Adaptable Housing  Yes 

  

Part C: Place – Section 4 – Non-Residential Provisions  

C4.1 Objectives for Non-Residential Zones No – The proposed 

excessive height, bulk and 

form of the proposal is out 

of character with the area 

and therefore contrary to 

objectives O2, O6, O8, O9 

& O10 of this Part. 

C4.2 Site Layout and Building Design No – The proposed 4 

storey height, excessive 

bulk and form of the 

proposal is out of 

character with the area 

and therefore contrary to 



Inner West Local Planning Panel ITEM 9 

 

PAGE 503 

 

controls C1 & C6 of this 

Part. 

C4.3 Ecologically Sustainable Development Yes 

C4.4 Elevation and Materials Yes 

C4.5 Interface Amenity No – The rear elevation of 

the building has a uniform 

3m setback to the rear 

boundary which adjoins 

Residentially zoned land is 

contrary to the minimum 

6m setback as required by 

Control C2(a) of this Part. 

The four storey height of 

the proposal is does not 

relate to the predominate 

buildings in the vicinity as 

required by Control C2(c) 

of this Part. 

Insufficient information 

has been submitted with 

application to demonstrate 

compliance with the solar 

access controls as they 

relate to private open 

space and living area 

glazing in the 

neighbouring residential 

properties in accordance 

with Part C3.9 of the DCP. 

The location of elevated 

kitchen windows in the 

eastern elevation of the 

development would likely 

result in light spill to 

habitable rooms and 

private open space 

located in the residential 

properties in the adjoining 

Residential R1 zone. 

The 1.4m sill heights to the 

proposed eastern kitchen 

windows is inadequate to 

satisfactorily minimize 

direct overlooking of the 

private open space/ 

windows of the residential 
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properties in the adjoining 

residential zone. 

C4.6 Shopfronts No – The shopfront 

treatment is considered 

unsatisfactory as it relates 

to control C1 of this Part.  

This matter is considered 

in Part 5 of this report 

above. 

C4.15 Mixed Use No – The proposal does 

not provide adequate 

justification for the lack of 

parking provision for the 

development. Contrary to 

control C13 of this Part. 

  

Part D: Energy  

Section 1 – Energy Management Yes 

Section 2 – Resource Recovery and Waste Management  

D2.1 General Requirements  Yes 

D2.2 Demolition and Construction of All Development  Yes 

D2.3 Residential Development  N/A 

D2.4 Non-Residential Development  N/A 

D2.5 Mixed Use Development  No – Proposal does not 

satisfy controls C1 & C2 of 

this Part. 

The waste collection point 

for the seven (7) 

residential dwellings is of 

concern as up to 7 bins 

must be presented for 

collection on the street 

frontage, which combined 

with the bins from all the 

properties in this section of 

Norton Street would block 

the footpath and 

negatively impact the 

amenity of the 

street. Council’s 

guidelines state that 

kerbside collection points 

should allow for adequate 

pedestrian passage and 

not impact adversely on 

the streetscape or amenity 

of residents or neighbours. 
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Additionally, the NSW 

EPA state in their Better 

Practice Guidelines for 

resource recovery (2019) 

that kerbside collection 

points should be 

accommodated within the 

street frontage of each 

individual dwelling.  

The collection point for the 

dwellings cannot be at the 

front of this property, as no 

other collection point is 

possible due to outdoor 

dining spaces impacting 

the street frontage of this 

property.  However, the 

collection point and 

building design must 

minimise negative impacts 

to the amenity of Norton 

Street and neighbouring 

properties.  

Additional bins from more 

dwellings on the site will 

clutter the footpath, 

blocking access for 

pedestrians and also 

negatively impacting the 

outdoor dining area 

outside 169-171 Norton 

Street.  

Strict consent conditions 

could mitigate this impact, 

including that bins be 

placed out at 4:30pm and 

returned to the property as 

asap after collection or 

within 2 hours.  

If the application is 

approved, fewer dwellings 

would minimise these 

impacts on Norton Street.  
  

Part E: Water  

Section 1 – Sustainable Water and Risk Management   
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E1.1 Approvals Process and Reports Required with 

Development Applications 

Yes  

E1.1.1 Water Management Statement  No – A separate Water 

Management Statement 

has not been submitted 

with application 

E1.1.2 Integrated Water Cycle Plan  N/A 

E1.1.3 Stormwater Drainage Concept Plan  Yes – Subject to 

conditions 

E1.2 Water Management  Yes – Subject to 

conditions 

E1.2.1 Water Conservation  Yes 

E1.2.2 Managing Stormwater within the Site  Yes – Subject to 

conditions 

E1.2.3 On-Site Detention of Stormwater  Yes – Subject to 

conditions 

E1.2.4 Stormwater Treatment  N/A 

E1.2.5 Water Disposal  Yes 

E1.2.7 Wastewater Management  Yes  

 

C.  The Likely Impacts 
 

These matters have been considered as part of the assessment of the development 

application. It is considered that the proposed development will have significant adverse 

environmental, social or economic impacts upon the locality. These include: 

• Insufficient lot width to accommodate a development to the scale proposed. 

• Excessive and incompatible bulk and scale within Norton Street. 

• Visual and acoustic privacy impacts on surrounding residential properties. 

• Incompatibility with the desired future character of the area. 

 

D.  The Suitability of the Site for the Development 
 

As indicated in Section 5A of this report, the proposed mixed use building results in variations 

to the following (non-discretionary) development standards and provisions under the Housing 

SEPP:  

• Permissibility 

• Maximum FSR 

• Minimum lot size 

• Minimum car parking 

• Building separation 

• Floor to ceiling heights 

 

Further, there is insufficient detail on the submitted shadow diagrams to determine whether 

the proposed communal areas will receive solar access, though given the location and 

orientation of that space relative to existing surrounding development, this seems unlikely.  
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Due to the noted constraints of the subject site, the subject site is considered to be unsuitable 

for a development of the use and scale proposed. As recommended during the Pre-DA 

process of PDA/2024/0187, lot amalgamation with neighbouring lots would allow a lot width 

capable of accommodating the proposed use, though this has not been pursued by the 

applicant.  

 

Considering the site is not suitable for the proposed development, this forms a recommended 

reason for refusal. 

 

E.  Submissions 
 

The application was required to be notified in accordance with Council’s Community 

Engagement Strategy between 18 March 2025 to 8 April 2025. 

 

A total of nine submissions were received in response to the notification, of which five (5) were 

in support and three (3) were opposed.  One (1) submission did not provide comments relevant 

to the development application. 

 

The key issues raised in the submissions received objecting to the proposal are discussed 

below: 

 

Concern   Comment 

Overshadowing to 20 Arthur 

Street 

As 20 Arthur Street is located generally to the north-east of the 

subject site, it would not be impacted by overshadowing cast by the 

proposed development during the mid-winter assessment times 

specified in Part C3.9 Solar Access of the LDCP2013. 

Breach of maximum Floor 

Space Ratio control 

This matter is addressed elsewhere in this report. 

Lack of parking provision This matter is addressed elsewhere in this report. 

Adverse privacy visual 

impacts to rear gardens and 

dwellings in Arthur Street 

properties 

This matter is addressed elsewhere in this report. 

Inappropriate visual 

character impact on Arthur 

Street properties 

This matter is addressed elsewhere in this report. 

Inappropriate impact on 

streetscape and character of 

area 

This matter is addressed elsewhere in this report. 

Inappropriate height and 

scale 

This matter is addressed elsewhere in this report. 

Adverse Heritage Impact This matter is addressed elsewhere in this report. 
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F.  The Public Interest 
 

The public interest is best served by the consistent application of the requirements of the 

relevant Environmental Planning Instruments, and by Council ensuring that any adverse 

effects on the surrounding area and the environment are appropriately managed.  

 

For the reasons detailed in this assessment, this has not been achieved in this instance.  

 

6.   Section 7.11 / 7.12 Contributions 
 

As the application is recommended for refusal, the applicable contribution/levy has not been 

calculated. 

 

 

7.  Housing and Productivity Contributions 
 

As the application is recommended for refusal, the applicable contribution has not been 

calculated. 

 

8.   Referrals 

 

The following internal referrals were made, and their comments have been considered as part 

of the above assessment: 

 

• Architectural Excellence Panel  

• Heritage Specialist 

• Development Engineer 

• Urban Forest 

• Waste Management - Commercial 

• Waste Management - Residential 

• Building Certification 

 

The following external referrals were made, and their comments have been considered as part 

of the above assessment: 

 

• Ausgrid 

 

Comment:   Ausgrid provided consent to the application subject to the applicant noting 

particular requirements regarding any aspect of the proposal within proximity of existing 

electrical network assets, and specifically, Ausgrid Underground Cables in the vicinity of the 

development.  Should the application be approved, such requirements can be included in 

conditions. 
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9.   Conclusion  
 
The proposal in its current form is prohibited in the E1 Local Centre zone.  Additionally, the 

proposal does not comply with the aims, objectives and design parameters contained in the 

Inner West Local Environmental Plan 2022, the State Environmental Planning Policy 

(Housing) 2021, and the Leichhardt Development Control Plan 2013.  

 

The development would result in significant impacts on the streetscape and to the amenity of 

the adjoining premises/properties and is considered not in the public interest.  

 

The application is considered unsupportable and in view of the circumstances, refusal of the 

application is recommended. 

 

 

10.   Recommendation  
 

A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 

Assessment Act 1979, REFUSE Development Application No. DA/2025/0110 for the 

demolition of existing structures and construction of a four storey mixed use 

development, containing a ground floor commercial premises and seven residential  

units at No. 167 Norton Street, Leichhardt for the following reasons: 
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Attachment A – Recommended reasons for refusal  
 

1. The proposed residential flat building at the rear of the site is prohibited in the E1 Local 

Centre zone under the Inner West Local Environmental Plan 2022. 

 

2. The proposal breaches the additional Floor Space Ratio allowance development standard 

contained in Section 16(1) of the State Environmental Planning Policy (Housing) 2021 

and no Clause 4.6 variation has been provided to justify this breach.  

 
 

3. The proposed development does not comply with the non-discretionary development 

standards at Section 19(2)(a), (e) and (f) of State Environmental Planning Policy 

(Housing) 2021, relating to required minimum lot size and on-site parking and no Clause 

4.6 variation has been provided to justify this breach. 

 

4. The proposed development does not comply with the non-discretionary development 

standards at Section 148(2)(a) and (c) of State Environmental Planning Policy (Housing) 

2021, relating to on-site parking provision and internal ceiling heights and no Clause 4.6 

variation has been provided to justify this breach. 

 

5. The proposed development does not comply with the controls contained in the Apartment 

Design Guide relating to 3D Communal Open Space, 3F Visual Privacy, 3J Car Parking 

4C Ceiling heights and 4E Private open space and balconies. 

 

6. The proposed development does not comply with the maximum floor space ratio 

development standard contained in clause 4.4 of the Inner West Local Environmental 

Plan 2022 and no Clause 4.6 variation has been provided to justify this breach. 

 

7. The proposed development does not comply with the provisions of clause 4.4A(3)(c) of 

the Inner West Local Environmental Plan 2022 and therefore breaches the maximum floor 

space ratio development standard contained in clause 4.4A and no Clause 4.6 variation 

has been provided to justify this breach. 

 

8. The proposed development does not comply with the provisions of Clause 6.13(3) of Inner 

West Local Environmental Plan 2022 relating to desired character of the area in relation 

to its bulk, form, uses and scale. 

 

9. The proposed development is of a form which would be inconsistent with the heritage 

provisions of clause 5.10 of Inner West Local Environmental Plan 2022 and would 

adversely impact the heritage conservation area 

 

10. The site is considered to be unsuitable for the proposed development. 

 

11. The proposed development is not in the public interest. 
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Attachment B – Plans of proposed development 

 
  



Inner West Local Planning Panel ITEM 9 

 

PAGE 512 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 513 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 514 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 515 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 516 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 517 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 518 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 519 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 520 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 521 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 522 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 523 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 524 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 525 

 



Inner West Local Planning Panel ITEM 9 

 

PAGE 526 

 

 
  



Inner West Local Planning Panel ITEM 9 

 

PAGE 527 

 

Attachment C – Conditions in the event of approval  
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