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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. MOD/2025/0095 

Address 246 - 248 Wardell Road MARRICKVILLE  

Proposal Section 4.55(2) Modification to DA/2021/0855 dated 10 May 2022, 

modification involves addition of three units to the approved shop 

top housing development, adjustments to wall, core set out and 

unit layouts. 

Date of Lodgement 3 April 2025 

Applicant Mark Beauman 

Owner Wardell 246 Pty Ltd 

Fabrizia Sons Pty Ltd 

Number of Submissions Two (2) Submissions 

Cost of works $28,647,567.00 

Reason for determination at 

Planning Panel 

Development to which SEPP (Housing) 2021 - Chapter 4 Design 

of Residential Apartment Development applies  

Key Considerations • Section 4.3 – Height of Building Variation  

o Further variation from what was previously approved 

under MOD/2023/0019 

• Section 4.4 – Floor Space Ratio Variation 

• Matters raised in submissions 

Recommendation Approved with Conditions  

Attachment A Recommended Amendments to Conditions of Consent 

Attachment B Plans of Proposed Development 

Attachment C Plans of approved MOD/2023/0019 
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1.   Executive Summary 
 

This report is an assessment of the application submitted to Council under Section 4.55(2) of 

the Environmental Planning and Assessment Act 1979 to modify DA/2021/0855 dated 10 May 

2022. The modification involves the addition of three (3) units to the approved shop top 

housing development, adjustments to wall, core set out and unit layouts at No. 246 - 248 

Wardell Road Marrickville.  

 

The application was notified to surrounding properties and two (2) submissions were received 

in response to the initial notification. 

 

The main issues that have arisen from the application include:  

 

• Section 4.3 – Height of Building Variation  

o Further variation from what was previously approved under MOD/2023/0019 

• Section 4.4 – Floor Space Ratio Variation 

• Part 2.10 – Parking 

• Part 4.2.3 – General Controls 

• Part 4.2.4 – Built Form and Character 

• Part 4.2.5 – Streetscape, General Appearance and Materials 

• Part 5.1.3 – Building Form 

• Part 5.1.5 – Building Use 

• Part 9 – Strategic Context 

• Matters raised in submissions 

 

Despite the issues noted above, it is considered that the proposed modified development is 

capable of generally complying with the aims, objectives, and design parameters contained in 

the relevant State Environmental Policies, Inner West Local Environmental Plan 2022 

(IWLEP) and Marrickville Development Control Plan 2011 (MDCP), subject to compliance with 

the conditions imposed under the original and subsequent consents granted.  

 

The potential impacts to the surrounding environment have been considered as part of the 

assessment process and given the context of the site and the desired future character of the 

precinct, these are considered acceptable.  

 

Considering the above, subject to the imposition of appropriate terms and conditions, the 

application is considered suitable for approval.  

 

2.   Proposal 
 

The proposal seeks consent for the addition of three (3) residential units to the approved shop 

top housing development, adjustments to wall, core set out, and unit layouts. The modified 

proposal includes the following works: 

 

• Three (3) additional residential units (one (1) x one (1) bed and two (2) x two (2) bed) 

to level 6; 
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• Gross Floor Area changes as a result of the additional residential units to level 6; 

• Residential floor area increased from what was previously approved under 

MOD/2023/0019 as a result of the additional residential units; 

• Commercial floor area is to be decreased from what was previously approved under 

MOD/2023/0019; 

• Adaptable units are to be increased by one (1) and consequently one (1) parking space 

changes from standard to adaptable; 

• Minor adjustments to wall, core set out, and unit layouts; and 

 

3.   Site Description 
 

The subject site is located on the south-eastern side of Wardell Road, between Dudley Street 

and Ewart Street. The site consists of two (2) allotments and is generally rectangular in shape 

with a total area of 1,264.5sqm and is legally described as Lot 3 and Lot 4 in DP4419. 

 

The site has a frontage to Wardell Road of 24.77m and a secondary frontage of approximate 

24.38m to Murray Lane.  

 

The site currently contains a dwelling house, retail shops, and a laundromat. The adjoining 

properties contain retail uses with either shop top housing or boarding houses above and 

residential flat buildings.  

 

The subject site contains a number of trees and established vegetation that have been 

previously approved to be removed under the original consent granted – DA/2021/0855, 

subject to replacement tree planting conditions.  

 

 
Figure 1: Photo of the subject site as viewed from the Wardell Road frontage  
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Figure 2: Photo of the subject site as viewed from the Murray Lane frontage 

 

 
Figure 3: Zoning Map (subject site in red) 

 

4.   Background 
 

Site history 

 

The following application outlines the relevant development history of the subject site and any 

relevant applications on surrounding properties.  
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Subject Site 

 

Application Proposal Date & Decision 

DA/2021/0855 Demolition of existing structures and 
construction of shop top housing 
development with basement parking 
and associated works. 

10/05/2022, Approved – 

Local Planning Panel 

MOD/2022/0440 Section 4.55 Modification to 
DA/2021/0855 to amend conditions of 
the consent relating to basement 
tanking. 

23/01/2024, Approved 

MOD/2023/0019 Section 4.55 (2) application to modify 
DA/2021/0855 to amend the approved 
shop top housing development with 
internal and external changes, including 
but not limited to reduction in the 
number of parking spaces, increased 
floor to ceiling heights and overall height 
of the building & changes to the waste 
storage areas. 

14/11/2023, Approved – 

Local Planning Panel 

 

Surrounding properties 

 

No. 244 Wardell Road: 

 

Application Proposal Date & Decision 

DA201100625 To demolish part of the premises and 

carry out alterations and additions to 

create a 8 storey building comprising 56 

boarding rooms and a ground level 

retail/commercial tenancy. 

19/04/2012, Refused 

Appealed - Upheld 

DA201100625.02 Modification under Section 96 to modify 

Land and Environment Court Order 

10449 of 2012 dated 16 November 

2012 to construct a communications 

room on the roof of the building and 

change balustrading from brick to 

obscure glass and aluminium on level 1 

of at the rear of the building. 

20/11/2013, Approved 

DA201100625.03 Modification under Section 96 of the 

Environmental Planning and 

Assessment Act to modify Modified 

Land & Environment Court Order 10449 

of 2012 dated 20 November 2013 to 

delete the boarding house 

reception/office area, modify external 

finishes of the premises and 

balustrading of the drying terrace, the 

11/11/2015, Approved 
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balcony of Room 17 and the roof top 

terrace. 

 

No. 247-249 Wardell Road: 

 

Application Proposal Date & Decision 

DA201500484 To demolish existing improvements and 

construct a 7 storey mixed use 

development with a commercial 

tenancy, 1 car parking space and 7 

motorcycle spaces on the ground floor 

level; 33 boarding rooms (including a 

caretakers unit) on the upper floor levels 

and basement bicycle and waste 

storage facilities. 

22/02/2016, Refused 

Appealed – Upheld 

MOD/2021/0507 Application under s4.56 of the 

Environmental Planning and 

Assessment Act 1979 to modify Land 

and Environment Court Determination 

No. 160264 dated 08 August 2016 so as 

to carry out changes to the 7 storey 

mixed use building which is comprised 

of a retail premises on the ground floor 

with boarding house above. The 

changes include an extension of the 

building footprint to the western 

boundary, infilling recessed sections to 

the northern boundary to accommodate 

additional boarding rooms across the 

development, modify the architectural 

expression of the building and expand 

the retail tenancy. 

10/05/2022, Approved – 

Local Planning Panel 

 

No. 250 Wardell Road: 

 

Application Proposal Date & Decision 

DA201200536 To demolish the existing improvements 

and erect a five storey mixed use 

development over basement car 

parking containing 2 ground floor shops 

and 16 dwellings ( 1 x studio, 6 x 1 bed, 

8 x 2 bed and 1 x 3 bed dwellings) with 

off street car parking for 17 vehicles. 

09/04/2013, Approved 

DA201200536.01 To amend condition 1 to include all 
plans submitted with the application. 

15/07/2013, Approved 

DA201200536.02 Modification under Section 96 to modify 

Modified Determination No. 201200536 

14/10/2013, Refused 
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dated 15 July 2013 to remove one of the 

lifts and addition of a bridge connection 

between the two buildings and make 

other changes to the layout of the 

development. 

DA201200536.03 Modification under Section 96 of the 
Environmental Planning and 
Assessment Act to modify Modified 
Determination No. 201200536 dated 15 
July 2013 to construct an additional 
lower level basement and increase the 
number of dwellings from 16 to 18 and 
make changes to building separation 
and façade. 

25/06/2014, Approved 

DA201200536.04 Modification under Section 96 of the 
Environmental Planning and 
Assessment Act to modify Modified 
Determination No. 201200536 dated 25 
June 2014 to reduce internal building 
separation, convert a 3 bedroom 
dwelling into a 2 bedroom dwelling, 
convert a 1 bedroom dwelling into a 1 
bedroom + study dwelling and modify 
one of the ground floor tenancies. 

12/12/2024, Approved 

DA201200536.06 Modification under Section 96 of the 
Environmental Planning and 
Assessment Act to modify Modified 
Determination No. 201200536 dated 25 
June 2014 to erect an additional storey 
to the eastern block along Murray Lane 
consisting of 2 additional dwellings, 
modify schedule of finishes and 
materials, and modify window treatment 
to comply with BCA. 

16/04/2025, Approved 

 

Application history 

 

The following table outlines the relevant history of the subject application.  

 

Date Discussion / Letter / Additional Information  

03/04/2025 Application lodged. 

17/04/2025 to 

13/05/2025 

Notification period. 

08/05/2025 Architectural Excellence and Design Review Panel meeting. 

 

5.   Section 4.55 Modification of Consent 
 

The following is a summary of the assessment of the application in accordance with Section 

4.55 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979).  
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Section 4.55(2) 

 

Section 4.55(2) of the EP&A Act 1979 allows a consent authority to modify a development 

consent granted by it, if: 

 

(a) it is satisfied that the development to which the consent as modified relates is 

substantially the same development as the development for which consent was 

originally granted and before that consent as originally granted was modified (if at all), 

and 

(b) it has consulted with the relevant Minister, public authority or approval body (within the 

meaning of Division 4.8) in respect of a condition imposed as a requirement of a 

concurrence to the consent or in accordance with the general terms of an approval 

proposed to be granted by the approval body and that Minister, authority or body has 

not, within 21 days after being consulted, objected to the modification of that consent, 

and 

(c) it has notified the application in accordance with— 

(i) the regulations, if the regulations so require, or 

(ii) a development control plan, if the consent authority is a council that has made a 

development control plan that requires the notification or advertising of 

applications for modification of a development consent, and 

(d) it has considered any submissions made concerning the proposed modification within 

the period prescribed by the regulations or provided by the development control plan, 

as the case may be. 

 

In considering the above: 

 

• The essence of the development as modified is substantially the same as the original 

consent. 

• The Modification Application does not require concurrence or General Term of Agreement 

from any approval body. 

• The application was notified in accordance with the Community Engagement Strategy 

2025-2029. 

• Submissions received have been considered. 

 

Section 4.55(3) 

 

In consideration of Section 4.55(3) of the EP&A Act 1979 the consent authority has taken into 

account the following reasons given by the determination authority for the granting of the 

original consent: 

 

• The proposal generally complies with the aims, objectives and design parameters 

contained in the relevant environmental planning instruments and development controls 

plans; 

• The proposal will not result in any significant impacts on the amenity of the adjoining 

properties, the streetscape and is considered to be in the public interest; and 

• The proposal is considered suitable for approval subject to the conditions imposed under 

the original and subsequent consents granted.  
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It is considered that the modified proposal has taken into account the aforementioned reasons 

that the original development consent was granted.  

 

6.   Assessment 
 

The following is a summary of the assessment of the application in accordance with Section 

4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979).  

 

A.  Environmental Planning Instruments 
 

The application has been assessed and the following provides a summary of the relevant 

Environmental Planning Instruments.  

 

State Environmental Planning Policies (SEPPs) 

 

SEPP (Resilience and Hazards) 2021 

 

Chapter 4 Remediation of land 

 

Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 

to the carrying out of any development on land unless: 

 

(a)  it has considered whether the land is contaminated, and 

 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the development 

is proposed to be carried out, and 

 

(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 

remediated before the land is used for that purpose. 

 

As part of the original DA, the applicant has provided a Stage 2 detailed investigation that 

concludes: “Based on the results of this investigation it is considered that the risks to human 

health associated with soil contamination at the site is negligible within the context of the 

proposed use of the site for a mixed-use commercial-residential building including single-level 

basement car parking. The site is therefore considered to be suitable for the proposed use.”  

 

On the basis of this report the consent authority can be satisfied that the land will be suitable 

for the proposed use 
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SEPP (Housing) 2021 

 

Chapter 4 Design of Residential Apartment Development 

 
Section 147 of the Housing SEPP requires the consent authority to consider any comments 

from the Council’s Architectural Excellence Design Review Panel (AEDRP), the design 

principles set out in Schedule 9 and the Apartment Design Guide (ADG).  

 

A statement from a qualified Architect was submitted with the application verifying that they 

designed, or directed the design of, the development. The statement also provides an 

explanation that verifies how the design quality principles are achieved within the development 

and demonstrates, in terms of the ADG, how the objectives in Parts 3 and 4 of the guide have 

been achieved.  

 

In accordance with Section 149 of the Housing SEPP certain provisions for residential 

apartment development contained within the MDCP 2011 have no effect if the ADG also 

specifies provisions to the same matter. 

 

The following provides further discussion of the relevant issues: 

 

Communal and Open Space 

 

The ADG prescribes the following requirements for communal and open space: 

 

• Communal open space has a minimum area equal to 25% of the site. 

• Developments achieve a minimum of 50% direct sunlight to the principal usable part 

of the communal open space for a minimum of 2 hours between 9.00am and 3.00pm 

on 21 June (mid-winter). 

 

Comment: The development complies with the above requirements as 42.7% or 540sqm of 

communal open space is provided and the minimum direct sunlight provision is met. 

 

Deep Soil Zones 

 

The ADG prescribes the following minimum requirements for deep soil zones: 

 

Site Area Deep Soil Zone (% of site area) 

650sqm – 1,500sqm 3m minimum dimension and 7% of site area (i.e., 88.15sqm) 

 

Comment: No change to the previously approved deep soil zones on-site under this subject 

Modification Application.  

 

Visual Privacy/Building Separation  

 

The ADG prescribes the following minimum required separation distances from buildings to 

the side and rear boundaries:   
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Room Types Minimum Separation 

Up to 12 metres (4 storeys) 

Habitable rooms and balconies  6m 

Non-habitable rooms   3m 

Up to 25m (5-8 storeys) 

Habitable rooms and balconies 9m 

Non-habitable rooms 6m 

 

Comment: The modified development complies with the abovementioned requirements as an 

18m building separation is proposed between Building A and Building B on Level 6. Further, 

an adequate separation is provided between the rear adjoining properties to Murray Lane and 

front adjoining properties to Wardell Road (i.e., more than 9m). 

 

Solar and Daylight Access 

 

The ADG prescribes the following requirements for solar and daylight access: 

 

• Living rooms and private open spaces of at least 70% of apartments in a building 

receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-

winter. 

• A maximum of 15% of apartments in a building receive no direct sunlight between 

9.00am and 3.00pm at mid-winter. 

 

Comment: A minimum two (2) hours solar access is received to the main living room glazing 

and private open space area of the two (2) bedroom non-adaptable and adaptable units 

proposed on Level 6 during the Winter Solstice. 

 

The one (1) bedroom unit proposed to Level 6 does not achieve a minimum two (2) hours 

solar access to their private open space or main living room glazing on June 21 given that it 

is south facing. However, skylights are proposed to the primary living areas in which more 

than two (2) hours of solar access is achieved during mid-winter.  

 

Considering the above and when looking at the shop top housing development as a whole, 

the modified proposal maintains compliance with the 70% requirement stipulated under Part 

4A – Solar and Daylight Access of the ADG which is a satisfactory outcome.   

 

Natural Ventilation 

 

The ADG prescribes the following requirements for natural ventilation: 

 

• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 

building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 

any enclosure of the balconies at these levels allows adequate natural ventilation and 

cannot be fully enclosed. 

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 

measured glass line to glass line. 
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Comment: Two (2) of the three (3) additional units are proposed to be cross ventilated with 

no changes proposed to the cross ventilation of the previously approved units. As such, the 

modified proposal results in a total of 29 units to be cross ventilated which is equivalent to 

71% of the residential accommodation on-site. Additionally, the overall depth of each unit does 

not exceed 18m. Therefore, the modified proposal is compliant with Part 4B – Natural 

Ventilation of the ADG.  

 

Ceiling Heights 

 

The ADG prescribes the following minimum ceiling heights: 

 

Minimum Ceiling Height 

Habitable Rooms  2.7m 

Non-Habitable  2.4m 

 

Comment: All habitable rooms proposed under this subject application have a 2.7m floor-to-

ceiling height and non-habitable rooms have a 2.4m floor-to-ceiling height. Therefore, the 

modified proposal is compliant with Part 4C – Ceiling Heights of the MDCP 2011.  

 

Apartment Size and Layout  

 

The ADG prescribes the following minimum apartment sizes: 

 

Apartment Type  Minimum Internal Area  

1 bedroom 50sqm 

2 Bedroom 70sqm 

 

Note: The minimum internal areas include only one bathroom. Additional bathrooms increase 

the minimum internal area by 5sqm each. 

 

In addition to the above, the ADG prescribes the following requirements for apartment layout 

requirements: 

 

• Every habitable room must have a window in an external wall with a total minimum 

glass area of not less than 10% of the floor area of the room. Daylight and air may not 

be borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 

• In open plan layouts (where the living, dining, and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 

• Master bedrooms have a minimum area of 10sqm and other bedrooms 9sqm 

(excluding wardrobe space). 

• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 

• Living rooms or combined living/dining rooms have a minimum width of 4 metres for 2 

bedroom apartments. 

• The width of cross-over or cross-through apartments are at least 4 metres internally to 

avoid deep narrow apartment layouts.  
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Comment: The proposed development complies with the abovementioned relevant 

requirements and in most cases exceeds the minimum apartment size or dimension. However, 

the two (2) bedroom non-adaptable unit does have an 8.1m room depth to the open plan living, 

dining and kitchen room to a portion of this space. Given that this is due to the fact the external 

wall / window is angled and is only a portion of the space, which accommodates the kitchen 

bench and television, is technically non-compliant (i.e., 5.3sqm), it is considered that the 

amenity impact will be minimal; and therefore, the variation is supported in this instance.  

 

Private Open Space and Balconies  

 

The ADG prescribes the following sizes for primary balconies of apartments: 

 

Dwelling Type Minimum Area Minimum Depth 

Studio apartments 4sqm - 

1 bedroom apartments 8sqm 2m 

2 Bedroom apartments 10sqm 2m 

 

Note: The minimum balcony depth to be counted as contributing to the balcony area is 1 metre. 

 

Comment: The proposed development complies with the abovementioned relevant 

requirements and in most cases exceeds the minimum area and depth requirements.  

 

Storage 

 

The ADG prescribes the following storage requirements in addition to storage in kitchen, 

bathrooms and bedrooms: 

 

Apartment Type Minimum Internal Area 

2 Bedroom apartments 8m3 

3+ Bedroom apartments 10m3 

 

Note: At least 50% of the required storage is to be located within the apartment. 

 

Comment: The one (1) bedroom unit and the two (2) bedroom non-adaptable unit to Level 6 

comply with the minimum storage requirements under Part 4G – Storage of the ADG. 

However, the two (2) bedroom adaptable unit has a storage shortfall of 4m3 which varies the 

abovementioned provisions by 4m3. The variation is acceptable given that additional 

cupboards may impact the feasibility of the adaptable unit (i.e., turning circles or paths of travel 

associated with a wheelchair).  

 

The development is considered to be consistent with the requirements of the ADG; however, 

the following comments were made by the AEDRP: 

 

• The skylights proposed to the one (1) bedroom unit on Level 6 should be operable in 

order to maximise natural cross ventilation benefits. A condition of consent is included 

in the recommendation to this effect. Refer to Attachment A – Recommended 

Amendments to Conditions of Consent for the correct wording of this condition; and 
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• Ceiling fans are recommended to be included as part of this consent granted to ensure 

a low energy alternative is available in each unit. Refer to Attachment A – 

Recommended Amendments to Conditions of Consent for the correct wording of this 

condition. 

 

Having regard to the above, it is considered that the modified proposal is acceptable on merit 

against the provisions of Schedule 1 design quality principals and the applicable objectives of 

the ADG. 

 

SEPP (Sustainable Buildings) 2022  

 

Chapter 2 Standards for residential development - BASIX 

 

The application was accompanied by a BASIX Certificate (lodged within 3 months of the date 

of the lodgment of this application) in compliance with the EP&A Regulation 2021. 

 

Inner West Local Environmental Plan 2022  

 

The application was assessed against the following relevant sections of the Inner West Local 

Environmental Plan 2022 (IWLEP 2022). 

 

Part 1 – Preliminary  

 

Section Proposed Complies 

Section 1.2 

Aims of Plan  

The proposal satisfies this Section as follows: 

• The proposal encourages development that 

demonstrates efficient and sustainable use of 

energy and resources in accordance with 

ecologically sustainable development principles; 

• The proposal encourages diversity in housing to 

meet the needs of, and enhance amenity for, Inner 

West residents; 

• The proposal creates a high-quality urban place 

through the application of design excellence in all 

elements of the built environment and public 

domain; 

• The proposal prevents adverse social, economic 

and environmental impacts on the local character 

of the Inner West; and 

• The proposal prevents adverse social, economic 

and environmental impacts, including cumulative 

impacts. 

Yes 

 

Part 2 – Permitted or prohibited development 

 

Section Proposed Complies 

Section 2.3  • The application proposes to construct three (3) 

additional units to the approved shop top housing 

Yes 
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Section Proposed Complies 

Zone objectives and 

Land Use Table 

 

E1: Local Centre 

 

development, adjustments to wall, core set out, and 

unit layouts which is permissible with consent in the 

E1 – Local Centre zone. Shop top housing is 

permissible with consent in the E1 zone; and 

• The modified proposal is consistent with the 

relevant objectives of the zone, as the development 

seeks to induce additional housing in the area.   

Section 2.7  

Demolition requires 

development consent  

The proposal satisfies this Section as follows: 

• Demolition works are proposed, which are 

permissible with consent; and  

• Standard conditions are recommended to manage 

impacts which may arise during demolition. 

Yes, as 

conditioned 

under the 

original 

consent 

 

Part 4 – Principal development standards 

 

Section Proposed Complies 

Section 4.3  

Height of buildings 

Maximum 20m No – See 

Section 4.6 

Assessment 

below 

Proposed 24.8m 

Variation 4.8m or 24% 

Section 4.4 

Floor space ratio 

Maximum 2.40:1 or 3,034.8sqm No – See 

Section 4.6 

Assessment 

below 

Proposed 2.44:1 or 3,088.6sqm  

Variation 1.77% or 53.8sqm 

Section 4.5  

Calculation of floor 

space ratio and site 

area  

The site area and floor space ratio for the proposal has 

been calculated in accordance with the section. 

Yes 

Section 4.6  

Exceptions to 

development 

standards 

Refer to the detailed discussion below for details. 

 

Acceptable, on 

merit 

Section 4.6 – Exceptions to Development Standards 

 

Height of Building and Floor Space Ratio Variations: 

The applicant submitted a variation request with the original application that varied the Height of 

Building Development Standard in accordance with Section 4.6 – Exceptions to Development 

Standards of the IWLEP 2022. The modified proposal will result in a further variation to the Height of 

Building Development Standard, and a proposed variation to the Floor Space Ratio Development 

Standard. The proposal is substantially the same development under Section 4.55(2) of the 

Environmental Planning and Assessment Act 1979 as discussed above and as such the variation to 

the Height of Building and Floor Space Ratio Development Standards is considered acceptable.  

 

Pursuant to North Sydney Council v Michael Standley & Associates Pty Ltd [1998] NSWSC 163 that 

states that Section 96 (now Section 4.55) is a: 

 

‘free-standing provision’, meaning that “a modification application may be approved 

notwithstanding the development would be in breach of an applicable development standard were 

it the subject of an original development application. 
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Section Proposed Complies 

As such, the Land and Environment Court has held that there is power to modify a Development 

Application where the modification would result in a breach, or further breach, of Development 

Standards without the need to lodge variation requests (in this case under Section 4.6 – Exceptions 

to Development Standards of the IWLEP 2022). 

 

Notwithstanding, the assessment principles and considerations set out in Section 4.6 – Exceptions 

to Development Standards of the IWLEP 2022 are applied as guidance. As discussed throughout 

this report, the proposed additions, and thus, the variations to the Height of Building and Floor Space 

Ratio Development Standards will have an improved outcome in terms of appropriately responding 

to the objectives of the zone (i.e., additional housing within the growth centre of Marrickville), 

providing accessible housing for people with a disability, increasing the communal open space from 

what was previously approved. It is also noted that the modified development would be of a height 

(i.e., RL 41,800), bulk and scale (six (6) storeys) that is compatible with the maximum height of other 

four (4) to six (6) storey shop top housing developments approved along Wardell Road as 

demonstrated below: 

 

• 244 Wardell Road – RL 43,700 

• 247-249 Wardell Road – RL 45,380 

• 250 Wardell Road – RL 35,000* 

*The natural topography of the land results in this building to sit lower than the subject site 

 

It is acknowledged that the additional height is attributed to the balustrade surrounding the air-

conditioning condensers on the Roof Level. The additional units to Level 6 match the height of the 

previously approved communal toilets on Level 6, and therefore, the additions themselves will not 

contribute to the further Height of Building variation, rather it is the result of relocating the air-

conditioning condensers from Level 6 to the Roof Level. The balustrade surrounding the air-

conditioning condensers has no material impact on surrounding development as the structure itself 

is well setback from adjoining private open space areas, and communal open space areas. The 

additional pop-out above the roof is small and unlikely to have any impact on neighbouring properties, 

given that the additional shadows cast are to unprotected areas (i.e., road, off-street parking areas, 

roof areas, etc.) in accordance with the provisions of Part 2.7 – Solar Access and Overshadowing of 

the MDCP 2011.   

 

Moreover, the additional Gross Floor Area (GFA) on-site is a result of adding three (3) residential 

units to the premises and the inclusion of landings within the stairwells in the Floor Space Ratio 

calculations as required by the findings from Keith v Randwick City Council [2025] NSWLEC 1011. 

The additional Gross Floor Area is well contained within the existing building envelope, adjoins No. 

244 Wardell Road’s boundary wall, and is well setback from No. 250 Wardell Road. Therefore, it is 

considered that the impacts derived from the additional GFA will be minimal as the design of the 

development has appropriately responded to visual and acoustic privacy, solar access and 

overshadowing, building form, and setback requirements.  

 

Considering the above, the proposed variation to the Height of Building and Floor Space Ratio 

Development Standards is acceptable in this instance. 

 

Part 6 – Additional local provisions 

 

Section Proposed Complies 

Section 6.1  

Acid sulfate soils  

• The site is identified as containing Class 5 acid 

sulfate soils. The proposal is considered to 

Yes 
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Section Proposed Complies 

adequately satisfy this section as the application 

does not propose any works that would result in any 

significant adverse impacts to the watertable. 

Section 6.2  

Earthworks  

• The proposed earthworks are unlikely to have a 

detrimental impact on environmental functions and 

processes, existing drainage patterns, or soil 

stability. 

Yes, as 

conditioned 

under the 

original 

consent 

Section 6.3  

Stormwater 

Management  

• The modified proposal will remain satisfactory with 

respect to the provisions of this Section of the 

IWLEP 2022 subject to conditions as imposed on 

the original consent, and these conditions will 

remain unchanged 

Yes, as 

conditioned 

under the 

original 

consent 

Section 6.8  

Development in areas 

subject to aircraft noise 

• Acoustic conditions imposed on the original 

consent to remain unchanged 

Yes, as 

conditioned 

under the 

original 

consent 

Section 6.9 

Design excellence 

• The proposed development is for alterations to a 

previously approved building that exceeds 14m in 

height. The development is therefore required to 

demonstrate design excellence; 

• In considering if the proposal exhibits design 

excellence, the application was referred to the 

AEDRP for comment. The recommendations from 

the AEDRP have been recommended as 

conditions of consent as detailed above in this 

report; 

• The proposal satisfies this Section as follows: 

o A high standard of architectural design, 

materials, colours and detailing appropriate to 

the building type and location will be achieved 

as a result of the modifications; 

o The proposed development is of a form that will 

have acceptable impacts on the public domain, 

solar access and overshadowing, view 

retention, acoustic and visual privacy, and 

other environmental impacts; 

o The proposed development is an acceptable 

response to the relevant Controls and 

Objectives contained under the MDCP 2011 

and SEPP (Housing) 2021; 

o The shop top housing development is 

consistent with other development and 

previous approvals within the vicinity of the 

subject site; thus, rendering the land suitable 

for the development; and 

o The proposed building separation, setbacks, 

amenity, urban form, heights, massing, and 

vehicular access is consistent with other 

established shop top housing within the vicinity 

Yes 
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Section Proposed Complies 

of the subject site, and therefore, the modified 

development will be well integrated with the 

established streetscape. 

Section 6.13 

Residential 

accommodation in 

Zones E1, E2 and MU1 

• The modified proposal does not seek to alter 

compliance with this Section of the IWLEP 2022. 

Yes 

 

B.  Development Control Plans 
 

Summary 

 

The application has been assessed and the following provides a summary of the relevant 

provisions of Marrickville Development Control Plan 2011 (MDCP 2011). 

MDCP 2011  Complies 

Part 2.1 – Urban Design Yes – See discussion 

Part 2.3 – Site and Context Analysis Yes 

Part 2.5 – Equity of Access and Mobility Yes – See discussion 

Part 2.6 – Acoustic and Visual Privacy Yes, as conditioned under the 

original consent 

Part 2.7 – Solar Access and Overshadowing  Yes – See discussion 

Part 2.9 – Community Safety Yes 

Part 2.10 – Parking Acceptable, on merit – See 

discussion  

Part 2.11 – Fencing  Yes – See discussion 

Part 2.18 – Landscaping and Open Space Yes – See discussion 

Part 2.20 – Tree Management  Yes, as conditioned under the 

original consent 

Part 2.21 – Site Facilities and Waste Management Yes, as conditioned under the 

original consent 

Part 2.25 – Stormwater Management Yes, as conditioned under the 

original consent 

Part 4.2 – Multi Dwelling Housing and Residential Flat 

Buildings  

Acceptable, on merit – See 

discussion  

Part 5 – Commercial and Mixed Use Development Acceptable, on merit – See 

discussion  

Part 9 – Strategic Context Acceptable, on merit – See 

discussion 
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The following provides discussion of the relevant issues: 

 

Part 2 – Generic Provisions 

 

Control Assessment Complies 

Part 2.1 Urban 

Design 

The proposed modified development satisfies the relevant 

provisions of this Part as follows: 

• The additional units to Level 6 do not impact the definition 

between the public and private domain and is appropriate for 

the character of the locality given its form, massing, siting and 

detailing; and 

• The modified proposal preserves the existing character of the 

streetscape, as the proposed additions will be in keeping with 

the height, bulk, scale, and design as other constructed and 

previously approved development along Wardell Road.  

Yes 

Part 2.5 Equity 

of Access and 

Mobility 

The modified proposed development satisfies the relevant 

provisions of this Part as follows: 

• Appropriate access is provided for all persons through the 

principal entrance to the premises; 

• A Continuous Accessible Path of Travel (CAPT) to and within 

the subject premises is provided which allows a person with 

a disability to gain access to all areas within the shop top 

housing facility; 

• Suitable accessible sanitary facilities are provided; 

• Ten (10) adaptable units are provided within the shop top 

housing facility which is consistent with C11 of this Part of the 

MDCP 2011; and 

• More than ten (10) accessible parking spaces are provided 

to the basement and ground levels of the shop top housing 

facility which is compliant with C8 and C11 of this Part of the 

MDCP 2011. 

Yes 

Part 2.6 

Acoustic and 

Visual Privacy 

The modified proposal will have a satisfactory impact on visual 

and acoustic levels of the surrounds as follows:  

• As discussed under Chapter 4 Design of Residential 

Apartment Development of SEPP (Housing) 2021 of this 

report, it can be expected that the additional units to Level 6 

will have minimal acoustic and visual privacy implications 

given the 18m building separation between glazing and 

private open space areas. Further, where potential 

overlooking impacts may arise within the premises and / or 

between neighbouring properties, openings have either been 

offset or privacy screening has been provided to mitigate the 

visual and acoustic privacy implications which is a 

satisfactory outcome; and 

• No changes are proposed to the communal open space 

locations and / or glazing and private open space areas to 

the previously approved units. Therefore, the acoustic and 

visual privacy impacts (as conditioned) derived from the 

development will remain substantially the same as was 

approved under DA/2021/0855 and the subsequent 

Modification Applications.  

Yes, as 

conditioned 

under the 

original 

consent 
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Control Assessment Complies 

Part 2.7 Solar 

Access and 

Overshadowing 

The modified proposal will have a satisfactory impact in terms of 

solar access and overshadowing on the surrounds as follows: 

 

Overshadowing 

• Additional shadows will be cast as a result of the modified 

development, however, mostly the shadows will be contained 

within the previously approved shadows cast which is a 

satisfactory outcome. Where the shadows seek to extend 

beyond what was previously approved, no shadows will be 

cast to neighbouring main living room glazing and / or private 

open space areas, as the shadows will be restricted to either 

the road and neighbouring roof areas and off-street parking 

areas to neighbouring residential flat buildings. The shadows 

cast to these areas are well within allowable limits according 

to this Part of the MDCP 2011.   

 

Solar Access 

• As discussed under Chapter 4 Design of Residential 

Apartment Development of SEPP (Housing) 2021 of this 

report, a minimum two (2) hours solar access is obtained to 

the main living room glazing and private open space area of 

the two (2) bedroom non-adaptable and adaptable units 

proposed on Level 6 during the Winter Solstice. The one (1) 

bedroom unit proposed to Level 6 its private open space or 

main living room glazing on June 21 given that it is south 

facing. However, skylights are proposed to the primary living 

areas in which more than two (2) hours of solar access is 

achieved during mid-winter; 

• Although the one (1) bedroom unit proposed does not 

maintain a minimum two (2) hours solar access to its private 

open space on June 21, 71% of the apartment mix maintains 

the minimum required sunlight during mid-winter which is 

compliant with C9 of this Part of the MDCP 2011; and 

• The communal open space provided on Level 1 will still be in 

shadow from 9:00am to 3:00pm on June 21 as a result of the 

modified development. No objections are raised considering 

that there is no change from what was previously approved 

on-site. Nevertheless, the roof top communal open space will 

still maintain a minimum two (2) hours solar access between 

9:00am to 3:00pm on June 21 as a result of the modified 

development which is a satisfactory outcome.  

Yes 

Part 2.10 

Parking 

Refer to the below assessment for further details. Acceptable, on 

merit 

The site is identified within ‘Parking Area 1’ under Part 2.10 – Parking of the MDCP 2011. The following 

table summarises the car and bicycle parking requirements for the development: 

 

Component Control Required Proposed Complies 

Car Parking 

Resident Car Parking 

 

0.4 car parking spaces 

per 1 bedroom unit 

  22 x 1 bed  

= 8.8 spaces 

25 

spaces 

No, shortfall 

of 5 spaces 
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Control Assessment Complies 

0.8 car parking spaces 

per 2 bedroom unit 

8 x 2 bed  

= 6.4 spaces 

1.1 car parking spaces 

per 3 bedroom unit 

1 x 3 bed 

= 3.3 spaces 

1 car parking space 

per adaptable unit 

10 adaptable 

= 10 spaces 

Total 29.5 spaces  

Retail Premises Car 

Parking – customer and 

staff 

1 per 100sqm GFA 174sqm  

= 2 spaces 2 spaces Yes 

Bicycle Parking 

Resident Bicycle 

Parking and Visitor 

Bicycle Parking 

1 bicycle parking 

space per 2 units 

41 units 

= 24.5 

spaces 

29 

spaces 
Yes 

1 bicycle parking 

space per 10 units 

Motorcycle Parking 

Motorcycle Parking 5% of the car parking 

required 

18.5 spaces 

required  

= 0.925 

spaces 

2 spaces Yes 

 

As noted above, the proposal requires a total of 32 off-street parking spaces and 27 are provided, 

resulting in a shortfall of five (5) residential (non-accessible) off-street parking spaces.  

 

The previous approval on-site (i.e., MOD/2023/0019) approved 27 off-street car parking spaces, with 

nine (9) of the specified parking spaces being assigned as accessible, and one (1) car wash bay. Out 

of the 27 car parking spaces, 25 were allocated as residential parking spaces with eight (8) car parking 

spaces being accessible. Resulting in a shortfall of 2 parking spaces.  

 

This subject application seeks to retain 27 off-street car parking spaces with a car wash bay. Out of 

the 27 car parking spaces, 25 are allocated as residential parking spaces with 11 spaces dedicated 

as accessible parking. As such, the proposal does not seek to further reduce the extent of parking on-

site, but there is a shortfall having regard to the new units provided.  

 

Whilst it is acknowledged that the application is technically deficient in this regard, the following 

considerations are worth noting: 

 

• The variation is a result of providing 11 accessible off-street parking spaces on-site to 

accommodate the ten (10) accessible dwellings on the premises and 1 commercial 

tenancy. Without the accessible parking on-site, the development would not be able to 

appropriately service the accessible units on-site, and therefore will result in an inequitable 

outcome; 

• It is considered that this development represents a good integration between land use and 

existing transport networks. The subject site is centrally located in the Dulwich Hill 

Business Centre which is well serviced by public transport (train and light rail) and 

accommodates a wide range of services easily accessible to residents; thus, reducing the 

need for private vehicle use; and 

• Other developments of a similar nature have been supported with car parking variations 

in the vicinity of the site.  
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Control Assessment Complies 

In light of the above, it is considered reasonable to waive the shortfall of five (5) residential non-

accessible parking spaces. Moreover, condition 17 is recommended to be amended to reflect the 

proposed parking arrangement under this subject application. Refer to Attachment A – Recommended 

Amended Conditions of Consent of this report for details.  

Part 2.11 

Fences 

The modified proposed development satisfies the relevant 

provisions of this Part as follows: 

• The proposed balustrade to the roof aids in screening the air 

condition condenser units which is a satisfactory outcome in 

terms of screening the services on the subject site. The 

proposed material and colour are in keeping with the design 

and palette of the previously approved development and the 

prevailing streetscape pattern. Further, the balustrade in 

question will be of minimal visibility when viewed from the 

public domain which is a satisfactory outcome. Considering 

the above, the proposed balustrade is supported and is 

consistent with O5 of this Part of the MDCP 2011.   

Yes 

Part 2.18 

Landscaping 

and Open 

Spaces  

 

The modified proposed development satisfies the relevant 

provisions of this Part as follows: 

• No changes are proposed under this subject application to 

the previously approved landscaped area and deep soil 

zones; 

• The additional units to Level 6 each provide a private open 

space area that exceeds the minimum depth and area 

requirements stipulated under C26 of this Part of the MDCP 

2011; and 

• The communal open space area on the rooftop has been 

increased in area from what was previously approved under 

MOD/2023/0019 which is equivalent to 42.7% of the site 

which is compliant with the minimum requirements under 

C27 of this Part of the MDCP 2011. 

Yes 

 

Part 4.2 – Multi-Dwelling Housing and Residential Flat Buildings 

 

Control Assessment Complies 

Part 4.2.3 

General Controls 

The modified proposed development satisfies the relevant 

provisions of this Part as follows: 

• As a result of the modified development, the unit mix will 

be 50% one (1) bedroom units, 44% two (2) bedroom 

units, and 2% three (3) bedroom units. The unit mix is not 

compliant with C1 of this Part of the MDCP 2011, 

nevertheless, the modified proposal seeks to maintain the 

existing non-compliance, which was previously accepted 

in previous consents granted, thereby the variation from 

C1 is acceptable in this instance; 

• An increase in area is proposed to the communal open 

space on the rooftop from what was previously approved 

on-site to accommodate for additional residents; and 

• The proposed adaptable dwelling to Level 6 is amongst 

non-adaptable dwellings and consists of the same 

Acceptable, 

on merit 
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Control Assessment Complies 

material and finishes as other units in order to not isolate 

the unit from the complex. 

Part 4.2.4  

Built Form and 

Character 

The modified proposed development satisfies the relevant 

provisions of this Part as follows: 

• A detailed assessment of the Floor Space Ratio and 

Height of Building variations has been discussed under 

Part 4 – Principal Development Standards of this report; 

• The site coverage on-site will remain the same as what 

was previously approved under the previous consents 

granted; and 

• As discussed under Part 5.1.3 – Building Form of this 

report, no objections are raised to the proposed front, rear 

and side setbacks on Level 6. 

Acceptable, 

on merit 

Part 4.2.5 

Streetscape, 

General 

Appearance and 

Materials 

The modified proposed development satisfies the relevant 

provisions of this Part as follows: 

• Refer to Part 5.1.3 – Building Form for a detailed 

assessment regarding massing and the bulk and scale 

relationship; 

• The additional units to Level 6 seek to maintain the same 

materials, colours, and finishes as the floors below to 

ensure a cohesive relationship between what has been 

previously approved on the site, and adjoining properties;  

• The additional building bulk and height is of a satisfactory 

building design, detailing and finish to ensure a 

complementary scale along Wardell Road and Murray 

Lane; and 

• The additional units to Level 6 will maintain a height, bulk 

and scale similar to neighbouring properties and other 

previously approved developments within the streetscape 

including Nos. 244 and 247-249 Wardell Road. 

Acceptable, 

on merit 

 

Part 5 – Commercial and Mixed Use Development 

 

Control Assessment Complies 

Part 5.1.3 

Building Form 

The modified proposed development satisfies the relevant 

provisions of this Part as follows: 

 

Development Standards: 

• A detailed assessment of the Floor Space Ratio and 

Height of Building variations has been discussed under 

Part 4 – Principal Development Standards of this report. 

 

Massing and Setbacks: 

• The rear setback, and front and side setbacks from the 

Basement Levels to Level 5 remains unchanged as a 

result of this modified development; 

• A 5m – 5.2m front setback is proposed to Level 6 which 

varies C7 of this Part of the MDCP 2011. The variation is 

supported in this instance given that the provided setback 

Acceptable, 

on merit 
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is generally in keeping with the prevailing setback pattern 

along Wardell Road; 

• The proposal varies C15 of this Part of the MDCP 2011 in 

as a dwelling is proposed within the top 3m of the 

maximum Height of Building height. The variation is 

supported given that other developments in the immediate 

vicinity consist of a similar Height of Building and a sixth 

floor containing residential accommodation, including No. 

244 Wardell Road 

Depths: 

• The additional units to Building A comply with the minimum 

and maximum internal and external depths in accordance 

with C16 of this Part of the MDCP 2011. However, the unit 

to Building B does not comply with the depth controls given 

it is narrow in nature. The variation is acceptable in this 

instance given that the unit complies with the minimum 

apartment size dimensions as governed by Part 4D – 

Apartment Size and Layout of the ADG to ensure the 

amenity of the occupants is protected. Further, a greater 

internal and external depth to the unit on Level 6 of 

Building B will result in adverse visual bulk and scale 

outcomes and a number of non-compliances with the LEP 

and DCP. Considering the above, the variation is 

supported in this instance. 

 

Building Separation: 

• The southern 8.2m to 9m side setback is compliant with 

C20 of this Part of the MDCP 2011; 

• An 18m building separation is maintained between Level 

6 Building A and Building B which is consistent with 

C18(ii)(a) of this Part of the MDCP 2011; 

• An adequate separation is provided between the rear 

adjoining properties to Murray Lane and front adjoining 

properties to Wardell Road (i.e., more than 18m); and 

• The modified proposal creates a nil side setback to the 

northern elevation of the development which is acceptable 

given that it adjoins the existing blank side / boundary wall 

to No. 244 Wardell Road. 

Part 5.1.5 

Building Use 

The modified proposed development satisfies the relevant 

provisions of this Part as follows: 

• The air-conditioning facilities are appropriately screened 

and will not be visible from the public domain; 

• Level 6 will be setback from the street front portion of the 

building to ensure that the additions are subservient to the 

previously approved building and to ensure that the street 

front portion of the building is maintained as the dominant 

element within the streetscape; and 

• A 2.7m floor-to-ceiling height is provided to all habitable 

rooms on Level 6, with a 2.4m floor-to-ceiling height to all 

Acceptable, 

on merit 
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Control Assessment Complies 

non-habitable rooms which is consistent with C55(ii)(a) of 

this Part of the MDCP 2011. 

 

 

Part 9 – Strategic Context 

 

Control Assessment Complies 

Part 9.22 Dulwich 

Hill Station South 

(Precinct 22) 

The modified proposed development satisfies the relevant 

provisions of this Part as follows: 

• The proposed Height of Building varies the recommended 

storeys required on-site under the Master Plan (MA 22.1) 

of this Part of the MDCP 2011. The Height of Building 

variation is supported given that the height proposed will 

be in keeping and / or set below the previously approved 

neighbouring redevelopments at Nos. 244 and 247-249 

Wardell Road. Therefore, it is considered that the 

development, as proposed, will be in keeping with the 

desired future character of the area and the established 

pattern of development along Wardell Road; and 

• Refer to Part 5.1.3 – Building Form of this report for a 

detailed assessment regarding building setbacks, depth, 

and separation. 

Acceptable, 

on merit 

 

C.  The Likely Impacts 
 

These matters have been considered as part of the assessment of the development 

application. It is considered that the proposed development will not have significant adverse 

environmental, social or economic impacts upon the locality. 

 

D.  The Suitability of the Site for the Development 
 

The proposal is of a nature in keeping with the overall function of the site. The premises are 

in a residential and commercial surrounding and amongst similar uses to that proposed. 

 

E.  Submissions 
 

The application was required to be notified in accordance with Council’s Community 

Engagement Strategy 2025-2029 between 17 April 2025 to 13 May 2025. 

 

A total of two (2) submissions were received in response to the notification. 

 

Issues raised as follows have been discussed in this report: 

 

• Height of Building Variation 

• Solar Access and Overshadowing 

• Proposal is substantially different from what was previously approved 
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• Visual Privacy 

• Floor Space Ratio 

 

Further issues raised in the submissions received are discussed below: 

 

Concern   Comment 

Setting Precedents and 

Maintaining Streetscape 

Character 

As discussed throughout this report, the additional height proposed 

to accommodate three (3) additional units will be in keeping with 

the prevailing streetscape pattern as established by Nos. 244 and 

247-249 Wardell Road. Given that the proposed Height of Building 

is lower than the previously approved buildings at Nos. 244 and 

247-249 Wardell Road, it is considered that the development, as 

proposed, will be in keeping with the established streetscape 

character along Wardell Road. Considering the above, the 

development, as proposed, is appropriate having regard to the 

adjoining  site context and streetscape. 

Public Interest It is considered that the proposed modifications (i.e., providing 

three (3) additional units to the previously approved shop top 

housing development) caters to the local community who are in 

need of housing. As discussed throughout this report, the proposed 

additions have been designed in a way to reduce the amenity 

implications on adjoining properties and to ensure that the 

development remains in keeping with the prevailing streetscape 

character.   

 

F.  The Public Interest 
 

The public interest is best served by the consistent application of the requirements of the 

relevant Environmental Planning Instruments, and by Council ensuring that any adverse 

effects on the surrounding area and the environment are appropriately managed.  

 

This has been achieved in this instance.  

 

7.   Section 7.11 / 7.12 Contributions 
 

Section 7.11 contributions are payable for the proposal.  

 

The carrying out of the development would result in an increased demand for public amenities 

and public services within the area. A contribution of $60,000.00 would be required for the 

development under the Inner West Local Infrastructure Contributions Plan 2023. 

 

A condition requiring that contribution to be paid is included in the recommendation. 

 

8.  Housing and Productivity Contributions 
 

The carrying out of the development would result in an increased demand for essential state 

infrastructure such as schools, hospitals, major roads, public transport infrastructure and 

regional open space. A contribution of $32,131.96 would be required for the development 
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under Part 7, Subdivision 4 Housing and Productivity Contributions of the EPA Act 1979.  

 

A housing and productivity contribution is required in addition to any Section 7.11 or 7.12 

Contribution. A condition requiring that the housing and productivity contribution is to be paid 

is included in the recommendation. 

 

9.    Referrals 
 

The following internal referrals were made, and their comments have been considered as part 

of the above assessment: 

 

• Development Engineering; 

• Architectural Excellence Design Review Panel; 

• Waste Management Commercial; 

• Waste Management Residential; 

• Environmental Health; and 

• Building Certification. 

 

10.   Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 

in Inner West Local Environmental Plan 2022 and the Marrickville Development Control Plan 

2011.  

 

The development will not result in any significant impacts on the amenity of the adjoining 

properties and the streetscape and is considered to be in the public interest. 

 

The application is considered suitable for approval subject to the modification of conditions 

imposed under the original and subsequent consents granted. 

 

11. Recommendation 
 

That the Inner West Local Planning Panel exercising the functions of the Council as the 

consent authority, pursuant to s4.55(2) of the Environmental Planning and Assessment Act 

1979, grant consent to modify Application No. MOD/2025/0095 which seeks to modify 

DA/2021/0855 dated 10 May 2022, so as to include the addition of three (3) units to the 

approved shop top housing development, provide adjustments to wall, core set out and unit 

layouts at No. 246 – 248 Wardell Road MARRICKVILLE subject to the amendment of the 

following conditions listed in Attachment A below. 
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Attachment A – Recommended Amendments to Conditions of 

Consent  
 

1. Documents related to the consent 

The development must be carried out in accordance with plans and documents listed below: 
 

Plan, 
Revision and 
Issue No. 

Plan Name Date Issued Prepared by 

DA-000  
Revision 2 3 8 

Cover + Data 08.11.2022 
Unknown 

Urban Link P/L 

DA-003  
Revision 2 

Site Plan 08.11.2022 Urban Link P/L 

DA-101  
Revision 2 3 8 

Basement 01 08.11.2022 
Unknown 

Urban Link P/L 

DA-102 
Revision 2 3 8 

Ground Floor Plan 08.11.2022 
Unknown 

Urban Link P/L 

DA-103 
Revision 2 3 8 

Level 01 08.11.2022 
Unknown 

Urban Link P/L 

DA-104 
Revision 2 3 8 

Level 02 08.11.2022 
Unknown 

Urban Link P/L 

DA-105 
Revision 2 3 8 

Level 03 08.11.2022 
Unknown 

Urban Link P/L 

DA-106 
Revision 2 3 8 

Level 04 08.11.2022 
Unknown 

Urban Link P/L 

DA-107 
Revision 2 3 8 

Level 05 08.11.2022 
Unknown 

Urban Link P/L 

DA-108 
Revision 2 3 8 

Level 06 08.11.2022 
Unknown 

Urban Link P/L 

DA-109 
Revision 2 3 8 

Roof Plan 08.11.2022 
Unknown 

Urban Link P/L 

DA-201 
Revision 2 3 8 

Elevations – 01 08.11.2022 
Unknown 

Urban Link P/L 

DA-202 
Revision 2 3 8 

Elevations – 02 08.11.2022 
Unknown 

Urban Link P/L 

DA-203 
Revision 2 3 8 

Elevations – 03 08.11.2022 
Unknown 

Urban Link P/L 

DA-210 
Revision 2 3 

Streetscape 08.11.2022 Urban Link P/L 

DA-301 
Revision 2 3 8 

SectionAA&CROSS 
VEN. DETAIL 

08.11.2022 
Unknown 

Urban Link P/L 

DA-302 
Revision 2 3 8 

SECTION BB & CC 08.11.2022 
Unknown 

Urban Link P/L 

DA-351 
Revision 1 

Façade Sections Details   

DA-352 
Revision 1 

Façade Sections Details   

DA-353 
Revision 1 

Façade Sections Details   
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L-01 C G Cover Sheet 9/7/21 
16.12.2022 

Site Design + Studios 

L-02.1 C F Wardell Road 9/7/21 
09.11.2022 

Site Design + Studios 

L-02.2 C G Murray Lane 9/7/21 
16.12.2022 

Site Design + Studios 

L-03 C H Level 1 Landscape Plan 9/7/21 
09.11.2022 

Site Design + Studios 

L-04 C F Level 5 Landscape Plan 9/7/21 
09.11.2022 

Site Design + Studios 

L-05 C F Level 6 Landscape Plan 9/7/21 
09.11.2022 

Site Design + Studios 

L-06 C G Planting Details 9/7/21 
16.12.2022 

Site Design + Studios 

L-07 C F Prescedent Images 9/7/21 
09.11.2022 

Site Design + Studios 
 
 

L-08 C F Typical details 9/7/21 
09.11.2022 

Site Design + Studios 

L-09 C F Existing Tree 9/7/21 
09.11.2022 

Site Design + Studios 

L-10 C F Notes 9/7/21 
09.11.2022 

Site Design + Studios 

L-11 C F Specifications 9/7/21 
09.11.2022 

Site Design + Studios 

 21/1684/A Geotechnical 
Investigation 

February 2022  SDS Geotechnical 

 21079 24281 Waste Management Plan July 2021 
December 
2024 

 Dickens Solutions 

833 Statement of 
Environmental Effects  

15 March 2022 Daintry Associates Pty 
Ltd 

1221792M 
1221792M_05 

BASIX Certificate  23/8/2021 
17/01/2025 

CAS PROJECTS & 
DESIGN PTY LTD 

ES8260 
Revision 0 

Detailed Site 
Investigation  

10 August 2021 Aargus 

210292R1, 
Rev 2 

Road and Aircraft 
Noise Impact 
Assessment 

19/07/2021 Rodney Stevens 
Acoustics 

 
As amended by the conditions of consent. 
 

(Amended – MOD/2023/0019 – 14 November 2023 & Amended – MOD/2025/0095 – 
08/07/2025) 

 
2. Design Change 

 
Prior to the issue of a Construction Certificate, the Certifying Authority must be provided with 
amended plans (Landscape Plan by Site Design, Rev E and dated 16/02/22 to be amended) 
and architectural plans demonstrating the following: 

a. The Banksia integrifolia (Coast Banksia) located in the deep soil area adjacent Murray 
Lane must be replaced with a minimum of two (2) large broad domed canopy trees 
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such as Corymbia eximia, Angophora costata or Angophora floribunda.  The trees 
must be in 200 litre containers at planting. One tree is to be planted on either of the 
ramp at a minimum distance of 2.5m from the rear building alignment and at a suitable 
setback from the ramp. 

b. The soil depth for planters containing trees must be 800mm (excluding drainage cells). 

c. The skylights to the one (1) bedroom unit on Level 6 (L6.02) are to be operable.  

d. Ceiling fans are to be provided to each residential unit on-site.  

(Amended – MOD/2025/0095 – 08/07/2025) 

 

3A. Section 7.11 Contribution 

 

In accordance with section 7.11 of the Environmental Planning and Assessment Act 1979 and 

the Inner West Local Infrastructure Contribution Plan 2023 (the Plan), the following monetary 

contributions shall be paid to Council to cater for the increased demand for local infrastructure 

resulting from the development: 

 

Contribution Category  Amount  

Open Space & Recreation  $42,900.00 

Community Facilities $7,951.00 

Transport $5,640.00 

Drainage $2,958.00 

Plan Administration $551.00 

TOTAL $60,000.00 

 

At the time of payment, the contributions payable will be adjusted for inflation in accordance 

with indexation provisions in the Plan in the following manner: 

 

Cpayment =  Cconsent x (CPIpayment ÷ CPIconsent) 

 

Where: 

 

Cpayment = is the contribution at time of payment 

 

Cconsent = is the contribution at the time of consent, as shown above 

 

CPIconsent = is the Consumer Price Index (All Groups Index) for Sydney at the date the 

contribution amount above was calculated being 140.9 for the March 2025 quarter. 

 

CPIpayment = is the Consumer Price Index (All Groups Index) for Sydney published by the 

Australian Bureau of Statistics that applies at the time of payment 

 

Note: The contribution payable will not be less than the contribution specified in this condition. 

 

The monetary contributions must be paid to Council (i) if the development is for subdivision – 

prior to the issue of the subdivision certificate, or (ii) if the development is for building work – 
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prior to the issue of the first construction certificate, or (iii) if the development involves both 

subdivision and building work – prior to issue of the subdivision certificate or first construction 

certificate, whichever occurs first, or (iv) if the development does not require a construction 

certificate or subdivision certificate – prior to the works commencing. 

 

It is the professional responsibility of the principal certifying authority to ensure that the 

monetary contributions have been paid to Council in accordance with the above timeframes. 

 

Council’s Plan may be viewed at www.innerwest.nsw.gov.au or during normal business hours 

at any of Council’s customer service centres. 

 

Please contact any of Council’s customer service centres at council@innerwest.nsw.gov.au 

or 9392 5000 to request an invoice confirming the indexed contribution amount payable. 

Please allow a minimum of 2 business days for the invoice to be issued. 

 

Once the invoice is obtained, payment may be made via (i) BPAY (preferred), (ii) credit card / 

debit card (AMEX, Mastercard and Visa only; log on to www.innerwest.nsw.gov.au/invoice; 

please note that a fee of 0.75 per cent applies to credit cards), (iii) in person (at any of Council’s 

customer service centres), or (iv) by mail (make cheque payable to ‘Inner West Council’ with 

a copy of your remittance to PO Box 14 Petersham NSW 2049). 

 

The invoice will be valid for 3 months. if the contribution is not paid by this time, please contact 

Council’s customer service centres to obtain an updated invoice. The contribution amount will 

be adjusted to reflect the latest value of the Consumer Price Index (All Groups Index) for 

Sydney. 

 

Reason: To ensure payment of the required development contribution. 

 

(Added – MOD/2025/0095 – 08/07/2025) 

 

17. Car Parking 

 

The development must provide and maintain within the site: 
 

a. 27 car parking spaces (in total) must be paved and line marked; 
b. 11 car parking spaces, for persons with a disability must be provided and marked 

as disabled car parking spaces; 
c. Deleted.  
d. 2 off-street motorcycle parking spaces must be provided, paved, line marked and 

maintained at all times; 
e. 29 Bicycle storage capacity within the site; 
f. 1 Carwash bays; and 
g. 1 Loading docks/bays. 

 
(Amended – MOD/2023/0019 – 14 November 2023 and under MOD/2025/0095 – 

08/07/2025) 
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47A. Housing and Productivity Contribution 
 

a. The housing and productivity contribution (HPC) set out in the table below, but as 

adjusted in accordance with condition (b), is required to be made 

 

Housing and productivity contribution Amount 

Housing and productivity contribution 

(base component) 

$32,131.96 

Total housing and productivity 

contribution 

$32,131.96 

 

b. The amount payable at the time of payment is the amount shown in condition (a) as 

the total housing and productivity contribution adjusted by multiplying it by: 

Highest PPI number 

Consent PPI number 

Where: 

 

highest PPI number is the highest PPI number for a quarter following the June quarter 2023 

and up to and including the 2nd last quarter before the quarter in which the payment is made, 

and 

 

consent PPI number is the PPI number last used to adjust HPC rates when consent was 

granted, and 

 

June quarter 2023 and PPI have the meanings given in clause 22 (4) of the Environmental 

Planning and Assessment (Housing and Productivity Contribution) Order 2023. 

 

If the amount adjusted in accordance with this condition is less than the amount at the time 

consent is granted, the higher amount must be paid instead. 

 

c. The HPC must be paid before the issue first construction certificate in relation to the 

development, or before the commencement of any work authorised by this consent (if 

no construction certificate is required). However, if development is any of the kinds 

set out in the table below, the total housing and productivity contribution must be paid 

as set out in the table: 

 

Development Time by which HPC must be paid 

Development consisting only of 

residential subdivision within the 

meaning of the HPC Order 

Before the issue of the first 

subdivision certificate 

High-density residential 

development within the meaning 

of the HPC Order for which no 

construction certificate is 

required 

Before the issue of the first strata 

certificate 
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Development that consists only 

of residential strata subdivision 

(within the meaning of the HPC 

Order) or only of residential 

strata subdivision and a change 

of use of an existing building 

Before the issue of the first strata 

certificate 

Manufactured home estate for 

which no construction certificate 

is required 

Before the installation of the first 

manufactured home 

 

In the Table, HPC Order means the Environmental Planning and Assessment (Housing and 

Productivity Contribution) Order 2023. 

 

d. The HPC must be paid using the NSW planning 

portal (http://pp.planningportal.nsw.gov.au/). 

 

e. If the Minister administering the Environmental Planning and Assessment Act 

1979 agrees, the HPC (apart from any transport project component) may be made, 

instead of as a monetary contribution, in the following ways: 

 

a. the dedication or provision of land for the purpose of regional 

infrastructure in the region in which the development will be carried out, 

b. the carrying out of works for the purpose of regional infrastructure in the 

region in which the HPC development will be carried out. 

 

If the HPC is made partly as a monetary contribution, the amount of the part payable is the 

amount of the part adjusted in accordance with condition (b.) at the time of payment. 

 

f. Despite condition (a.), a housing and productivity contribution is not required to be 

made to the extent that a planning agreement excludes the application of Subdivision 

4 of Division 7.1 of the Environmental Planning and Assessment Act 1979 to the 

development, or the Environmental Planning and Assessment (Housing and 

Productivity Contribution) Order 2023 exempts the development from the 

contribution. The amount of the contribution may also be reduced under the order, 

including if payment is made before 1 July 2025. 

 

Reason: To ensure payment of the required development contribution. 

 

(Added – MOD/2025/0095 – 08/07/2025) 

 

 

 

 

 

 

 

 

 

http://pp.planningportal.nsw.gov.au/
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Attachment B – Plans of Proposed Development 
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Attachment C– Plans of Approved Development- MOD/2023/0174 
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