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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2024/0882 

Address 314 Liverpool Road ASHFIELD   

Proposal Alterations and additions to an approved Residential Flat 

Building under DA/2020/0583 dated 17 September 2021, 

which includes the construction of a new 3rd level with 7 

additional residential units and the allocation of 11 

affordable housing units. 

Date of Lodgement 23 October 2024 

Applicant Mr Tony Sukkar 

Owner Mr Tony Sukkar 

Mrs Mouna Sukkar 

Number of Submissions Initial: 3 

After Renotification: 2 

Cost of works $2,328,547.00 

Reason for determination 

at Planning Panel 

Development to which State Environmental Planning 

Policy (Housing) 2021, Chapter 4 (Design of residential 

apartment) applies and is 4 or more storeys in height. 

Main Matters • Height of Buildings development standard variation 

• Landscaped Area non-discretionary development 

standard variation 

• Car parking (visitor) non-discretionary development 

standard variation 

• Existing use rights 

• Apartment Design Guide (building separation) 

Recommendation Approved with Conditions 

Attachment A Recommended conditions of consent 

Attachment B Plans of proposed development 

Attachment C Section 4.6 Exception to Development Standards – Height 

of Buildings 

Attachment D Section 4.6 Exception to Development Standards – 

Landscaped Area 

Attachment E Section 4.6 Exception to Development Standards – Car 

Parking 
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1.   Executive Summary 
 

This report is an assessment of the application submitted to Council for alterations and 

additions to an approved Residential Flat Building under DA/2020/0583 dated 17/9/2021, 

which includes the construction of a new 3rd level with 7 additional residential units and the 

allocation of 11 affordable housing units. at 314 Liverpool Road ASHFIELD.  

 

The application was notified to surrounding properties and three (3) submissions were 

received in response to the initial notification. The application was renotified due to an error 

and two (2) submissions were received in response to renotification of the application, one 

submission was in support of the application. 

 

The main issues that have arisen from the application include:  

• Landscaped area non-compliance under Section 19(2)(b) of State Environmental 

Planning Policy (Housing) 2021 

• Shortfall in carparking for visitors under Section 148(2)(a) of State Environmental 

Planning Policy (Housing) 2021 

• Height of building variation under Section 4.3 of Inner West Local Environmental Plan 

2022 (IWLEP); 

• Apartment Design Guide variations (separation, visitor carparking); 

• Overshadowing. 

 

Despite the identified non-compliances, the proposal is considered acceptable in the context 

of the site and surrounding development and is supported on merit. Accordingly, the 

application is recommended for approval, subject to conditions. 

 

2.   Proposal 
 

Consent for the approved development at the subject site was originally granted by the Land 

and Environment Court under DA/2020/0583. The approved development involved the 

demolition of existing structures and the construction of a residential flat building with 

basement car parking. The development consent was subsequently modified under 

MOD/2023/0316 to allow for various internal and external alterations. 

 

The approved development comprises 46 residential units across two buildings: 

 

• Building A, fronting Liverpool Road, and 

• Building B, fronting Norton Street. 

 

Construction of the approved development is currently underway and partially completed. 
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Approved Development (DA/2020/0583 as modified by MOD/2023/0316) 

 

Lower Ground Floor 

• Building A: Basement car park with 45 spaces, including 11 visitor spaces and 6 

accessible spaces, 1 car wash bay, 5 motorcycle spaces, 5 bicycle spaces, two 

garbage rooms, services, and storage areas. 

• Building B: One studio unit facing Norton Street, three at-grade parking spaces 

(including one visitor space), a bin holding area, and common open space. 

 

Ground Floor 

• Building A: Four studio units, one 1-bedroom unit, seven 2-bedroom units, and one 3-

bedroom unit. This level includes pedestrian access from Liverpool Road and a 

communal open space area. 

• Building B: Two studio units and one 2-bedroom unit. 

 

Level 1 

• Building A: Five 1-bedroom units, seven 2-bedroom units, and one 3-bedroom unit. 

• Building B: Two studio units and one 2-bedroom unit. 

 

Level 2 

• Building A: Five 1-bedroom units, seven 2-bedroom units, and one 3-bedroom unit. 

• Building B: Non-trafficable roof. 

 

Level 3 

• Building A: Rooftop communal open space. 

• Building B: Non-trafficable roof. 

 

Current Development Application 

 

The current Development Application seeks approval for alterations to the approved 

development to enable its use as an in-fill affordable housing development. The proposal 

includes the addition of a fourth storey to Building A and seeks to utilise the floor space bonus 

provisions under State Environmental Planning Policy (Housing) 2021. 

 

The following is a summary of the proposed additional works: 

 

Lower Ground Floor 

• Building A: Reconfigured basement layout to provide 46 car parking spaces, including 

5 visitor spaces, 6 accessible spaces, 1 car wash bay, 2 motorcycle spaces, and 8 

bicycle spaces. 

• Building B: No changes proposed. 

 

Ground Floor 

• Building A: New private courtyards to Bedroom 1 of Units G.12 and G.13; two external 

bicycle racks on the eastern tiled walkway; designation of Units G.2, G.3, G.4, and G.9 

as affordable housing. 

• Building B: No changes proposed. 
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Level 1 

• Building A: Designation of Units 1.1, 1.2, 1.3, 1.4, and 1.7 as affordable housing. 

• Building B: No changes proposed. 

 

Level 2 

• Building A: Reconfiguration of Units 2.8, 2.9, and 2.10 into 3-bedroom split-level units 

(spanning Levels 2 and 3); designation of Unit 2.2 as an affordable housing unit. 

• Building B: No changes proposed. 

 

Level 3 

• Building A: Construction of one studio unit, three 1-bedroom units, and three 2-

bedroom units, as well as the upper levels of the split-level Units 2.8, 2.9, and 2.10. 

• Building B: Non-trafficable roof (unchanged). 

 

Roof Level 

• Building A: Rooftop communal open space and a non-trafficable roof area. 

• Building B: Non-trafficable roof (unchanged). 

 

3.   Site Description 
 

The subject site is located on the southern side of Liverpool Road and the northern side of 

Norton Street, between Miller Avenue and Lapish Avenue. It is legally described as Part Lot 

100 in Deposited Plan 1283052. The site has a primary frontage of approximately 31 metres 

to Liverpool Road and a secondary frontage of approximately 17.7 metres to Norton Street. 

The land slopes approximately 3.8 metres from the Liverpool Road frontage down to Norton 

Street and has a total site area of approximately 3,116 square metres. 

 

The site is currently under construction, with works being carried out in accordance with the 

approved development under DA/2020/0583, as modified by MOD/2023/0316, for a residential 

flat building. 

 

To the east, the site adjoins properties located within the Miller Avenue Heritage Conservation 

Area (HCA), which are characterised by single-storey dwelling houses. To the west, adjoining 

properties comprise a single-storey dwelling house and a three-storey commercial building. 

The subject site is also identified as flood-prone. 

 

The land is zoned part MU1 Mixed Use and part R3 Medium Density Residential under the 

Inner West Local Environmental Plan 2022 (refer to Figure 3 below). 
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Figure 1: Photo of subject site as viewed from Liverpool Road.  

 

 
Figure 2: Photo of subject site as viewed from Norton Street.  
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Figure 3: Zoning Map (subject site outlined in red) 

 

4.   Background 
 

Site history 

 

The following application outlines the relevant development history of the subject site and any 

relevant applications on surrounding properties.  

 

Subject Site 

 

Application Proposal Decision & Date 

MOD/2023/0316 Section 4.56 modification to approved 

residential flat building including minor 

internal and external changes. 

Approved – Delegation to 

Staff – 28/02/2024 

DA/2020/0583 Residential flat development with 

basement car parking 

Upheld with Amended Plans 

– Court – 17/09/2021 

 

Surrounding properties 

 

Not applicable. 
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Application history 

 

The following table outlines the relevant history of the subject application.  

 

Date Discussion / Letter / Additional Information  

13/01/2025 A request for further information was sent to the applicant requiring the 

following; 

• Amended plans to increase affordable housing component to 

comply with Housing SEPP requirements.  

• Increased affordable housing component to comply with FSR bonus 

under Housing SEPP. 

• Increased affordable housing component to comply with height of 

building bonus under Housing SEPP. 

• Section 4.6 request to address landscaped area non-compliance 

under Section 19(2)(b) of the Housing SEPP. 

• Strata subdivision plans to detail the proposed layout changes and 

provision of additional units, including the allocation of carparking. 

• Design changes to address matters raised by the Architectural 

Excellence and Design Review Panel. 

• Amended plans demonstrating adequate visitor car parking spaces. 

• Revised Traffic Report to address parking shortfall. 

• Amended plans demonstrating compliance with bicycle parking 

provisions under the DCP. 

• Amended shadow diagrams. 

• Amended plans to address impacts on the adjoining Heritage 

Conservation Area, including materials and finishes. 

17/02/2025 Applicant provided response to Council’s additional information request. 

28/02/2025 A request for further information was sent to the applicant requiring the 

following; 

• Revised gross floor area calculations. 

• Clarification on inconsistencies in the identification of affordable 

housing units. 

• Additional affordable housing component needed to comply with 

FSR and building height sought. 

• Inadequate bicycle parking. 

• Inadequate shadow diagrams. 

21/03/2025 Applicant provided response to Council’s additional information request. 

1/04/2025 Council wrote to the applicant requesting further clarification on the 

following unresolved matters: 

• Discrepancies were identified between the affordable housing 

schedule and the units labelled as affordable housing on the plans.  

• Additional dedication of affordable housing is required to meet the 

proposed FSR sought under the application. 

• Clarification was sought whether the sectional views show the 3-

metre height of building limitation intersecting the building where the 

building’s GFA is contained.  
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2/04/2025 Applicant provided response to Council’s additional information request. 

11/04/2025 Council wrote to the applicant requesting further clarification on the 

following unresolved matters: 

• Additional affordable housing component is required to access the 

height bonus. Specifically, the applicant had not demonstrated that 

the proposal complies with Section 4.3(2A) of the IWLEP 2022.  

16/04/2025 Applicant provided amended plans in response to Council’s additional 

information request. 

13/05/2025 Council wrote to the applicant advising updated Clause 4.6 requests 

were required to address building height, landscaped area and 

carparking variations. 

23/05/2025 Applicant provided further information in response to Council’s 

additional information request. 

 

The amended plans and supporting documentation that were received in response to 

Council’s requests for additional information were not required to be renotified in accordance 

with Council’s Community Engagement Strategy. The amended plans and supporting 

documentation are the subject of this report. 

 

5.   Assessment 
 

The following is a summary of the assessment of the application in accordance with Section 

4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979).  

 

A.   Environmental Planning Instruments 
 

Section 4.67 of the EP&A Act 1979 "Regulations respecting existing use" provides that the 

regulations may make provision for matters with respect to existing uses and those provisions 

(incorporated provisions) are taken to be incorporated in every environmental planning 

instrument. Importantly, an environmental planning Instrument (EPI) can contain 

provisions extending, expanding or supplementing the incorporated provisions but to the 

extent that the environmental planning instrument derogates from the incorporated provisions, 

it has no force or effect. 

 

The judgements of Fodor Investments v Hornsby Shire Council [2005] NSWLEC 71 and 

Stromness Pty Limited v Woollahra Municipal Council [2006] NSWLEC 587 found that while it 

is acceptable to consider the relevant EPIs as they apply to the surrounding area of the 

development site, failure to comply with standards in an environmental planning instrument 

cannot be a consideration in the assessment of the application based on existing use rights. 

 

Notwithstanding the above, to undertake a thorough assessment of the proposal, this report 

provides an assessment of the proposed development against the controls which would 

typically apply to residential flat buildings in a relevant zone. 

 

The application has been assessed and the following provides a summary of the relevant 

Environmental Planning Instruments.  
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State Environmental Planning Policies (SEPPs) 

 

SEPP (Resilience and Hazards) 2021 

 

Chapter 4 Remediation of land 
 

Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 

to the carrying out of any development on land unless: 

 

(a)  it has considered whether the land is contaminated, and 

 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the development 

is proposed to be carried out, and 

 

(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 

remediated before the land is used for that purpose. 

 

In considering the above, there is no evidence of contamination on the site.  

 

There is also no indication of uses listed in Table 1 of the contaminated land planning 

guidelines within Council’s records. The land will be suitable for the proposed use as there is 

no indication of contamination.  

 

SEPP (Housing) 2021 

 

Chapter 2 Affordable housing 
 

Section Proposed Compliance 
Yes/No 

15C Development to which division applies 

(1) This division applies to development that includes residential development if— 

(a) the development is permitted 
with consent under Chapter 3, 
Part 4, Chapter 5 or another 
environmental planning 
instrument, and 

 
 

 
 
 
 

The site is zoned MU1 Mixed Use 
and R3 Medium Density 
Residential, which prohibits 
residential flat buildings. The 
development is permitted due to the 
existing use rights of the existing 
residential flat building (see below). 

Yes, see 
comments 

(b) the affordable housing 
component is at least 10%, 
and 

Total GFA proposed: 4,188.5m2 

 

Affordable housing (AH) 
component: 600m2 

 
= 14.325% 

Yes 
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(c) all or part of the development 
is carried out— 
(i) for development on land 

in the Six Cities Region, 
other than in the City of 
Shoalhaven or Port 
Stephens local 
government area—in an 
accessible area, or 

(ii) for development on other 
land—within 800m 
walking distance of land in 
a relevant zone or an 
equivalent land use zone. 

The site is located within 500m 
walking distance of Ashfield Station 
and is therefore within an 
accessible area. 

Yes 

16    Affordable housing requirements for additional floor space ratio 

(1) The maximum floor space ratio 
for development that includes 
residential development to which 
this division applies is the 
maximum permissible floor space 
ratio for the land plus an 
additional floor space ratio of up 
to 30%, based on the minimum 
affordable housing component 
calculated in accordance with 
subsection (2). 

The proposal benefits from the 
bonus because the minimum AH 
component is achieved. 

Yes 

(2) The minimum affordable housing 
component, which must be at 
least 10%, is calculated as 
follows—

 

Based on 14.325% affordable 
housing, a bonus FSR of 28.65% 
applies. On MU1-zoned land with a 
base FSR of 1.5:1, the bonus FSR 
is 1.92975:1. The proposed FSR is 
1.85:1. 

Yes 

(3) If the development includes 
residential flat buildings or shop 
top housing, the maximum 
building height for a building used 
for residential flat buildings or 
shop top housing is the maximum 
permissible building height for the 
land plus an additional building 
height that is the same 
percentage as the additional floor 
space ratio permitted under 
subsection (1). 
Example— 
Development that is eligible for 20% additional 
floor space ratio because the development 
includes a 10% affordable housing 
component, as calculated under subsection 
(2), is also eligible for 20% additional building 
height if the development involves residential 
flat buildings or shop top housing. 

A 28.65% height bonus applies. For 
MU1-zoned land with a 12.5m 
height limit, the bonus height is 
16.08m. The proposed height is 
16.207m, exceeding the limit by 
0.127m (0.79%). 

No - see 
discussion 

below 

18   Affordable housing requirements for additional building height 

(1) This section applies to 
development that includes 
residential development to which 

Section 18 does not apply, as the 
proposal uses the additional FSR 
under section 16. 

N/A 
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this division applies if the 
development— 
(a) includes residential flat 

buildings or shop top housing, 
and 

(b) does not use the additional 
floor space ratio permitted 
under section 16. 

 

19   Non-discretionary development standards—the Act, s 4.15 

(1) The object of this section is to identify development standards for particular matters 
relating to residential development under this division that, if complied with, prevent the 
consent authority from requiring more onerous standards for the matters. 
Note— 
See the Act, section 4.15(3), which does not prevent development consent being 
granted if a non-discretionary development standard is not complied with. 

(2) The following are non-discretionary development standards in relation to the residential 
development to which this division applies— 

(a) a minimum site area of 
450m2, 

The site area exceeds 450m2. Yes 

(b) a minimum landscaped area 
that is the lesser of— 
(i) 35m2 per dwelling, or 
(ii) 30% of the site area, 

Landscaped area by % is the lesser. 
Therefore, the required landscaped 
area is 974.1m2. 
 
619.1m2 landscaped area 
proposed. 
 
Variation = 355sm2 or 36.4% 

No 

(c) a deep soil zone on at least 
15% of the site area, where— 
(i) each deep soil zone has 

minimum dimensions of 
3m, and 

(ii) if practicable, at least 65% 
of the deep soil zone is 
located at the rear of the 
site, 

In accordance with Subsection 3, 
Subsection (2)(c) does not apply to 
the development. 

N/A 

(d) living rooms and private open 
spaces in at least 70% of the 
dwellings receive at least 3 
hours of direct solar access 
between 9am and 3pm at 
mid-winter, 

In accordance with Subsection 3, 
Subsection (2)(d) does not apply to 
the development. 

N/A 
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(e) the following number of 
parking spaces for dwellings 
used for affordable housing— 
(i) for each dwelling 

containing 1 bedroom—at 
least 0.4 parking spaces, 

(ii) for each dwelling 
containing 2 bedrooms—
at least 0.5 parking 
spaces, 

(iii) for each dwelling 
containing at least 3 
bedrooms— at least 1 
parking space, 

(f) the following number of 
parking spaces for dwellings 
not used for affordable 
housing— 
(i) for each dwelling 

containing 1 bedroom—at 
least 0.5 parking spaces, 

(ii) for each dwelling 
containing 2 bedrooms—
at least 1 parking space, 

(iii) for each dwelling 
containing at least 3 
bedrooms—at least 1.5 
parking spaces, 

Affordable housing: 7 x studio / 1-
bed = 3, 1 x 2 bed = 1 
 
Market housing: 6 x 3-bed = 9, 23 x 
2-bed = 23, 16 x studio / 1-bed = 8 
→  
 
Total: 44 spaces required, 44 
spaces provided. 

Yes 

(g) the minimum internal area, if 
any, specified in the 
Apartment Design Guide for 
the type of residential 
development, 

Compliant – see ADG assessment 
below. 

Yes 

(h) for development for the 
purposes of dual 
occupancies, manor houses 
or multi dwelling housing 
(terraces)—the minimum floor 
area specified in the Low Rise 
Housing Diversity Design 
Guide, 

Not applicable. N/A 

(i) if paragraphs (g) and (h) do 
not apply, the following 
minimum floor areas— 
(i) for each dwelling 

containing 1 bedroom—
65m2, 

(ii) for each dwelling 
containing 2 bedrooms—
90m2, 

(iii) for each dwelling 
containing at least 3 
bedrooms—115m2 plus 
12m2 for each bedroom in 
addition to 3 bedrooms. 

Not applicable, as paragraph (g) 
applies.  

N/A 
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(3) Subsection (2)(c) and (d) do not 
apply to development to which 
Chapter 4 applies. 

Chapter 4 applies – therefore, 
clauses 2(c) and 2(d) are not 
applicable. 

N/A 

20    Design requirements 

(1) Development consent must not 
be granted to development for the 
purposes of dual occupancies, 
manor houses or multi dwelling 
housing (terraces) under this 
division unless the consent 
authority has considered the Low 
Rise Housing Diversity Design 
Guide, to the extent to which the 
guide is not inconsistent with this 
policy. 

Not applicable.   
Refer to subsection 20(2) which 
identifies that subsection (1) does 
not apply to development to which 
Chapter 4 applies.   

N/A 

(2) Subsection (1) does not apply to 
development to which Chapter 4 
applies. 

Chapter 4 applies – subsection (1) 
does not apply. 

Yes 

(3) Development consent must not 
be granted to development under 
this division unless the consent 
authority has considered whether 
the design of the residential 
development is compatible with— 
(a) the desirable elements of the 

character of the local area, or 
(b) for precincts undergoing 

transition—the desired future 
character of the precinct. 

The proposal has been the subject 
of an Architectural Excellence and 
Design Review Panel, ensuring that 
its architectural quality is of a high 
standard and contextually fits within 
the surrounding locality. 

Yes 

21 Must be used for affordable housing for at least 15 years 

(1) Development consent must not 
be granted to development under 
this division unless the consent 
authority is satisfied that for a 
period of at least 15 years 
commencing on the day an 
occupation certificate is issued for 
the development— 

An Affordable Housing Letter has 
been prepared by and outlines an 
in-principle agreement. 
Correspondence dated 22/05/2025 
confirms a registered housing 
provider will manage the affordable 
housing component. 

Yes 

(a) the development will include 
the affordable housing 
component required for the 
development under section 
16, 17 or 18, and 

(b) the affordable housing 
component will be managed 
by a registered community 
housing provider. 
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(2) This section does not apply to 
development carried out by or on 
behalf of the Aboriginal Housing 
Office or the Land and Housing 
Corporation. 

 

Height of Buildings Development Standard 

  

The applicant seeks a variation to the above mentioned under section 4.6 of the IWLEP 2022. 

 

The development standard to which this request for contravention relates is section 4.3(2)(a) 

of the IWLEP 2022 – Height of buildings, which specifies that:  

 

The height of a building on any land is not to exceed the maximum height shown for the land 

on the Height of Buildings Map.  

 

The height on the height of buildings map is:  

• 12.5m 

 

As mentioned previously in this report, the proposed development benefits from a bonus under 

section 16(3) of SEPP (Housing) 2021), which specifies that: 

 

If the development includes residential flat buildings or shop top housing, the maximum 

building height for a building used for residential flat buildings or shop top housing is the 

maximum permissible building height for the land plus an additional building height that is the 

same percentage as the additional floor space ratio permitted under subsection (1). 

 

The additional floor space ratio is 28.65% and therefore the maximum building height is: 

• 12.5m x 0.2865 = 3.58m 

• 12.5m + 3.58m = 16.08m 

 

Section 4.6 allows Council to vary development standards in certain circumstances and 

provides an appropriate degree of flexibility to achieve better design outcomes. 
 

A written request has been submitted to Council in accordance with Section 4.6(3) of the 

IWLEP 2022 justifying the proposed contravention of the development standard. In order to 

demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 

instance, the proposed exception to the development standard has been assessed against 

the objectives and provisions of Section 4.6 of the IWLEP 2022 below.   
 

Whether compliance with the development standard is unreasonable or unnecessary  

  

In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 

the development standard may be demonstrated as unreasonable or unnecessary. This is 

repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 

in Initial Action at [17] is used, which is that the objectives of the height of buildings 

development standard are achieved notwithstanding the numeric non-compliance.   

  



Inner West Local Planning Panel ITEM 10 

 

PAGE 897 

 

The first objective of Section 4.3 is “to ensure the height of buildings is compatible with the 

character of the locality”. The written request states the additional height associated with the 

contravention results from the proposed lift overrun and pergola structure and would not alter 

the contribution of the proposal to the character of the locality, as it would not generally be 

visible from any point outside the site, and particularly the streetscape. Even if visible, it would 

comprise an element of such visual insignificance as to not materially contribute to the 

character of the locality. The structures attributed to the height of building breach are inset 

from the sides of the building and would not adversely impact the character of the locality. The 

main form of the building, including the raised parapets are contained within the maximum 

height envelope. Accordingly, the breach is consistent with the first objective.  

  

The second objective of Section 4.3 is “to minimise adverse impacts on local amenity”. The 

written request states the contravention would not impact upon the amenity of surrounding 

properties given that it comprises a very minor building element. The sun eye view diagrams 

submitted as part of this application confirm the building elements contributing to the height 

breach are inset from the side of the building in a manner that would not contribute to adverse 

amenity impact of nearby residential properties on Miller Avenue. Accordingly, the breach is 

consistent with the second objective. 

  

The third objective of Section 4.3 is “to provide an appropriate transition between buildings 

of different heights”. The written request states the contravention would not hinder the ability 

of the proposal to provide a suitable transition between the 23m height limit of the land 

adjacent the site to the west and the 8.5m height limit of the land adjacent the site to the east. 

The proposal maintains an appropriate transition in height as it has been designed to step 

down toward the heritage conservation area to the east, providing a suitable built form 

transition. Accordingly, the breach is consistent with the third objective.  

  

As the proposal achieves the objectives of the height of buildings development standard, 

compliance is considered unreasonable and unnecessary in this instance.  

  

Whether there are sufficient environmental planning grounds to justify contravening 

the development standard  

  

Pursuant to Section 4.6(3)(b), the Applicant provides the following environmental planning 

grounds to justify contravening the height of buildings development standard:  

  

Environmental Planning Ground 1 - The contravention would facilitate provision of 

affordable rental housing, and equitable access via lift to the rooftop communal open space (it 

is noted that access would be possible by stair only if strict compliance were required; if so, 

less able residents may have to use the communal open space at ground level). This 

environmental planning ground is accepted, as the height variation primarily results from roof-

level structures, including a lift overrun and a pergola, which are necessary to provide 

equitable access and enhance the functionality of the development. 

  

Environmental Planning Ground 2 - The contravention would enable more ecologically 

sustainable development by more efficiently utilising land within an existing urban area 

serviced by existing utilities thereby taking pressure off development on the urban fringe. This 

environmental planning ground is accepted the additional height does not result in significant 
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environmental harm and allows for better utilisation of the land in a manner that aligns with 

strategic planning objectives to accommodate growth within an existing urban area.  

  

Environmental Planning Ground 3 – The proposal is consistent with Section 1.3(e) objects 

of the Act, to promote the delivery and maintenance of affordable housing. This environmental 

planning ground is accepted because the proposed development facilitate the provision of 

affordable housing in accordance with SEPP (Housing) 2021. 

  

Environmental Planning Ground 4 – The contravention would marginally lessen the 

incentive for new development on the urban fringe and the associated impacts upon natural 

environments. The written request has not provided sufficient reasoning to demonstrate that 

this ground is relevant, providing general proposition only. 

 

Environmental Planning Ground 5 – The contravention would have a neutral heritage 

impact. The proposed development is not located within a heritage conservation area and is 

deliberately positioned further westward to minimise impacts on the adjoining Heritage 

Conservation Area. Accordingly, this environmental planning ground is accepted. 

 

Environmental Planning Ground 6 – The contravention would provide lift access (and 

therefore universal access) to the rooftop communal open space to better service less able 

building users. This ground is similar to ground 1 and is accepted. 

 

Cumulatively, and while not all the grounds have been adequately made out, grounds 1, 2, 3, 

5 and 6 are considered sufficient to justify contravening the development standard.  

   

For the reasons outlined above, it is recommended that the section 4.6 exception be 

granted.  

 

Landscaped Area Non-Discretionary Development Standard 

 

If a development does not comply with a non-discretionary development standard, section 

4.15(3) of the EP&A Act allows the consent authority to apply section 4.6 (or an equivalent 

provision) when considering and determining the development. 

 

The applicant seeks a variation to the minimum landscaped area for the site by 355sm2 or 

36.4%. 

 

Section 4.6 allows Council to vary development standards in certain circumstances and 

provides an appropriate degree of flexibility to achieve better design outcomes. 
 

A written request has been submitted to Council in accordance with Section 4.6(3) of the 

IWLEP 2022 justifying the proposed contravention of the development standard. In order to 

demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 

instance, the proposed exception to the development standard has been assessed against 

the objectives and provisions of Section 4.6 of the IWLEP 2022 below.   
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Whether compliance with the development standard is unreasonable or unnecessary  

  

In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 

the development standard may be demonstrated as unreasonable or unnecessary. This is 

repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 

in Initial Action at [17] is used, which is that the objectives of the landscaped area non-

discretionary development standard are achieved notwithstanding the numeric non-

compliance. There are no explicitly stated specific objectives for the landscaped area non-

discretionary development standard but the most relevant are provided below: 

 

The first principle of SEPP (Housing) 2021 is “enabling the development of diverse housing 

types, including purpose-built rental housing”. The written request argues that the proposed 

variation facilitates the delivery of affordable housing. The non-compliance with the 

landscaped area standard is an existing condition resulting from the site already having an 

operational development consent for a residential flat building currently under construction. 

Accordingly, the breach is consistent with the first principle. 

 

The second principle of SEPP (Housing) 2021 is “encouraging the development of housing 

that will meet the needs of more vulnerable members of the community, including very low to 

moderate income households, seniors and people with a disability”. The written request states 

that the proposal delivers in-fill affordable housing for low- to moderate-income households. 

The provision of affordable housing supports the intent of this principle, and the proposal is 

therefore consistent with it. 

 

The third principle of SEPP (Housing) 2021 is “ensuring new housing development provides 

residents with a reasonable level of amenity”. According to the applicant’s written request, the 

proposed development would continue to provide amenity consistent with the Apartment 

Design Guide (ADG), other applicable planning controls, and the approved scheme. The 

additional level has been reviewed by the Inner West Council Architectural Excellence Design 

Review Panel and is considered acceptable under the nine design quality principles for 

residential flat buildings. These include considerations such as solar access, natural 

ventilation, privacy, outlook, and access to indoor and outdoor spaces. On this basis, the 

proposal satisfies the third principle. 

 

The fourth principle of SEPP (Housing) 2021 is “promoting the planning and delivery of 

housing in locations where it will make good use of existing and planned infrastructure and 

services”. The written request highlights the site’s proximity to Ashfield Town Centre, Ashfield 

and Croydon Railway Stations, and frequent bus services along Liverpool Road. The site's 

location makes it particularly suitable for affordable housing. As such, the proposal is 

consistent with this principle. 

 

The fifth principle of SEPP (Housing) 2021 is “minimising adverse climate and 

environmental impacts of new housing development”. The written request states that the 

proposed additional level allows for more efficient use of an already serviced site, marginally 

reducing pressure for development on the urban fringe. As the proposal does not substantially 

increase the building footprint and forms part of an already approved development, it is not 

expected to result in significant or cumulative adverse environmental impacts. Therefore, it 

aligns with this principle. 
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The sixth principle of SEPP (Housing) 2021 is “reinforcing the importance of designing 

housing in a way that reflects and enhances its locality”. The applicant argues that the 

proposed contravention would not result in a built form that is inconsistent with the surrounding 

context. The approved landscaped area would remain unchanged, and the proposal retains 

consistency with the form and character of the residential flat building currently under 

construction. As such, the design continues to integrate appropriately with its locality, and the 

sixth principle is satisfied. 

 

The objective of Chapter 2, Part 2, Division 1 in-fill affordable housing of SEPP 

(Housing) 2021 is “to facilitate the delivery of new in-fill affordable housing to meet the needs 

of very low, low and moderate income households”. The written states the landscaped area 

contravention would allow the provision of affordable rental housing which would otherwise 

not be facilitated. The non-compliance arises from the existing approval for a residential flat 

building currently under construction, and the proposed development seeks to build upon this 

approval without altering the approved footprint or landscape treatment. The proposal seeks 

to introduce affordable rental housing within a well-located urban site, thereby directly 

supporting the intent of Division 1. In this context, the variation to the landscaped area 

standard is considered reasonable and consistent with the overarching objective of facilitating 

affordable housing for households in need. 

 

As the proposal achieves the objectives of the landscaped area non-discretionary 

development standard, compliance is considered unreasonable and unnecessary in this 

instance.  

 

Whether there are sufficient environmental planning grounds to justify contravening 

the development standard  

  

Pursuant to Section 4.6(3)(b), the Applicant provides the following environmental planning 

grounds to justify contravening the height of buildings development standard:  

 

Environmental Planning Ground 1 – The application seeks approval for an additional level 

only and does not propose any increase in building footprint or site coverage that would result 

in a reduction of landscaped area. This ground is accepted because the approved landscaped 

area would remain unchanged from the previous approval, and the proposal retains 

consistency with the form and character of the residential flat building currently under 

construction. 

 

Environmental Planning Ground 2 – The majority of the development has already been 

constructed and it would not be possible to provide a compliant quantity of landscaped area. 

This ground is similar to ground 1 and is accepted. 

 

Environmental Planning Ground 3 – The quantity of landscaped area provided is compliant 

with the applicable controls under the ADG. This environmental planning ground is similar to 

grounds 1 and 2, as the proposal maintains the landscaped areas already approved under the 

existing development consent. Importantly, the current application seeks approval for the 

addition of one level only and does not propose any increase in the building footprint or site 
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coverage. As such, there is no further encroachment into landscaped areas, and the overall 

open space provision remains unchanged. 

 

Environmental Planning Ground 4 – The standard is a non-discretionary development 

standard which, under section 4.15(3) of the Act, does not prevent development consent being 

granted if it is not complied with. This is not an environmental planning ground and is not 

accepted. 

 

Cumulatively, and while not all the grounds have been adequately made out, grounds 1, 2, 

and 3 are considered sufficient to justify contravening the development standard.  

   

For the reasons outlined above, it is recommended that the section 4.6 exception be 

granted.  

 

Chapter 4 Design of residential apartment development 
 

Section 147 of the Housing SEPP requires the consent authority to consider any comments 

from the Council’s Architectural Excellence Design Review Panel (AEDRP), the design 

principles set out in Schedule 9 and the Apartment Design Guide (ADG).  

 

A statement from a qualified Architect was submitted with the application verifying that they 

designed, or directed the design of, the development. The statement also provides an 

explanation that verifies how the design quality principles are achieved within the development 

and demonstrates, in terms of the ADG, how the objectives in Parts 3 and 4 of the guide have 

been achieved.  

 

In accordance with Section 149 of the Housing SEPP certain provisions for residential 

apartment development contained within the CIWDCP 2016 have no effect if the ADG also 

specifies provisions to the same matter. 

 

Following comments received from the AEDRP, the applicant has provided amended plans to 

address, inter alia, matters raised. The application was not required to be referred to the 

AEDRP again due to the issues raised being resolved. However, the application was referred 

to Council’s Urban Design specialist who raised no further concerns regarding the 

amendments made. 

 

The development, as amended, is considered to be acceptable having regard to the nine 

design quality principles. The proposal is considered to achieve the following design principles 

as follows: 

 

Principle Comment 

1. Context & 

Neighbourhood 

The application was referred to the AEDRP on 16 

December 2024. At that time, the Panel raised concerns 

regarding the lack of a comprehensive set of development 

application (DA) drawings. The drawings appeared to be 

‘for construction’ plans, limiting the ability to assess 

contextual relationships and potential off-site impacts. 

These concerns have been addressed through the 
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submission of revised architectural plans that better 

respond to the site’s context. 

2. Built form & Scale   The proposal seeks to utilise bonus floor space and height 

incentives. The additional storey atop Building A is 

considered acceptable, as it presents to Liverpool Road 

and steps down appropriately toward the heritage 

conservation area to the east, providing a suitable built 

form transition. 

3. Density The proposal is satisfactory having regard to the 

requirements and intention of principle 3, which seeks 

development to achieve a high level of amenity for 

residents and each apartment, resulting in a density 

appropriate to the site and its context. In this instance, the 

additional FSR and height granted by the provisions of the 

SEPP Housing 2021 does not adversely compromise 

residential unit amenity and maintains an acceptable level 

of amenity for residents and apartments. Additionally, the 

site is ideal for quality affordable housing, due to its 

proximity to transport nodes, shopping and services. 

4. Sustainability The proposal is satisfactory having regard to the 

requirements and intention of principle 4, which seeks 

development to include use of natural cross ventilation 

and sunlight for the amenity and liveability of residents 

and passive thermal design for ventilation, heating and 

cooling reducing reliance on technology and operation 

costs. The proposal achieves good access to natural light, 

and winter sun, having regard to the orientation, of the site 

and achieves compliant cross ventilation throughout the 

development. 

5. Landscape No changes are proposed the landscape design of the 

approved residential flat building, which was approved on 

the basis the landscape design achieved this principle. 

6. Amenity The proposal aligns with Principle 6, providing well-

proportioned rooms with adequate solar access, natural 

ventilation, privacy, outlook, and access to indoor and 

outdoor spaces. Apartment layouts remain efficient and 

liveable. 

7. Safety The additional level does not materially affect the safety 

or security of the development or its relationship with the 

public domain. The original development’s safety 

provisions remain applicable. 

8. Housing diversity and 

social interaction 

The proposal supports Principle 8 through the provision 

of affordable housing in a highly accessible location. It 

includes a range of apartment sizes and types, catering 

to various household needs, demographics, and income 

levels. 
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9. Aesthetics The application was referred to the AEDRP, the proposed 

facade treatment is consistent with the approved design 

and provides visual interest appropriate to the context. 

 

The following provides further discussion of the relevant issues: 

 

Design Criteria Compliance Comment 

3A Site Analysis 

• Site analysis illustrates 

that design decisions 

have been based on 

opportunities and 

constraints of the site 

conditions and their 

relationship to the 

surrounding context 

Yes A satisfactory site analysis 

has been submitted and 

considered in the design 

response. 

3B Orientation 

• Building types and 

layouts respond to the 

streetscape and site 

while optimising solar 

access within the 

development 

• Overshadowing of 

neighbouring properties 

is minimised during mid 

winter 

Yes The proposed Level 3 

aligns with the orientation 

of the approved lower 

levels. Unit layouts are 

consistent, and the 

development maintains 

compliance with CIWDCP 

2016 regarding solar 

access to neighbouring 

properties. 

3C Public Domain Interface 

• Amenity of the public 

domain is retained and 

enhanced 

N/A No change proposed to the 

building’s interface with the 

public domain, as the 

development involves an 

additional level only. 

3D Communal and public open space 

• Communal open space 

has a minimum area 

equal to 25% of the site 

• Minimum of 50% direct 

sunlight to the principal 

usable part of the 

communal open space 

for a minimum of 2 

hours between 9 am 

and 3 pm on 21 June 

(mid winter) 

Yes No changes are proposed 

to the approved communal 

open space located at 

ground level. The proposed 

roof terrace reflects the 

design approved under the 

previous development 

application that originally 

approved the residential flat 

building. 

3E Deep soil zones 
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• 7% of the site area with 

a minimum dimension 

of 6m 

N/A No changes are proposed 

to the approved deep soil 

zones. 

3F Visual privacy 

• Min separation 

distances from 

buildings to side and 

rear boundaries: 

• Up to 12m (4 storey) – 

6m habitable & 3m non-

habitable 

• Up to 25 metres (5-8 

storeys) – 9m habitable 

& 4.5m non habitable 

• Between a change in 

zone from apartment 

buildings to a lower 

density area, increase 

the building setback 

from the boundary by 

3m. 

No The additional level results 

in non-compliance with 

ADG separation 

requirements along the 

eastern and western 

boundaries. This matter is 

addressed in the 

discussion section of the 

report. 

3G Pedestrian access and entries 

• Building entries and 

pedestrian access 

connects to and 

addresses the public 

domain. 

• Access, entries and 

pathways are 

accessible and easy to 

identify. 

• Large sites provide 

pedestrian links for 

access to streets and 

connection to 

destinations. 

N/A No changes are proposed 

to the approved pedestrian 

access or building entries. 

3H Vehicle access 

• Vehicle access points 

are designed and 

located to achieve 

safety, minimise 

conflicts between 

pedestrians and 

vehicles and create 

high quality 

streetscapes 

N/A No changes are proposed 

to approved vehicle access 

arrangements. 

3J Bicycle and car parking 
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• For sites located within 

800m of a railway 

station, the minimum 

car parking requirement 

for residents and 

visitors is set out in the 

Guide to Traffic 

Generating 

Developments, or the 

car parking requirement 

prescribed by the 

relevant council, 

whichever is less 

Yes Residential 

Car parking complies with 

the minimum requirement 

permitted under Chapter 2 

of SEPP (Housing) 2021, 

as the site is within 800m of 

a railway station. 

No Visitors 

Noting the Guide to 

Transport Impact 

Assessment (GTIA) 

supersedes Guide to Traffic 

Generating Development 

(GTGD), any references to 

GTGD in the ADG refer to 

GTIA. 

 

The GTIA prescribes a 

minimum of 1 space per 7 

dwellings (visitors). 8 visitor 

parking spaces are 

required. Therefore, the 

proposed 5 visitor 

carparking spaces results 

in a shortfall of 3 spaces. 

4A Solar and daylight access 

• Living rooms and 

private open spaces of 

at least 70% of units 

receive minimum of 2 

hours direct sunlight 

between 9am–3pm 

mid-winter 

• Max 15% receive no 

direct sunlight between 

9am–3pm mid-winter 

No Of the 7 proposed units on 

Level 3, 4 receive at least 2 

hours of direct sunlight. 

Units 3.5, 3.6, and 3.7 do 

not meet the minimum 

requirement. Solar access 

to all other approved units 

remains unchanged. This is 

discussed further in the 

report.  
4B Natural ventilation 

• All habitable rooms are 

naturally ventilated 

• Min 60% of units 

naturally ventilated 

Yes 35 of 53 total units (66%) 

are naturally ventilated, 

exceeding the minimum 

requirement of 60%. 

4C Ceiling heights 

• Habitable rooms – 2.7m 

• Non-habitable rooms – 

2.4m 

Yes The proposed floor-to-

ceiling height is 2.7m for all 

habitable rooms. 

4D Apartment size and layout 

• Studio = 35m² Yes All proposed units comply 

with the minimum internal 
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• 1 Bed = 50m² 

• 2 Bed = 70m² 

• 3 Bed = 90m2 

• Additional bathrooms, 

beyond 1, increase the 

minimum internal area 

by 5m2 each 

• Window in external wall 

with min 10% glass 

area of room 

areas. 3-bedroom units 

with 3 bathrooms meet the 

adjusted 105m² minimum. 

All habitable rooms have 

windows in external walls. 

Daylight and air are 

accessed directly, not 

borrowed. 

4E Private open space and balconies 

• Studio – 4m2 

• 1-bed – 8m² & 2m depth 

• 2-bed – 10m² & 2m 

depth 

• 3+-bed – 12m2 & 2.4m 

depth 

• Ground level – 15m² & 

3m depth 

Yes All proposed units are 

provided with compliant 

balconies or courtyards 

accessed from living areas, 

with adequate dimensions 

and privacy treatments. 

4F Common circulation and spaces 

Max 8 units accessed off 

one circulation core per 

level 

Yes No more than 7 units are 

accessed from a single 

corridor on Level 3. Other 

levels remain unchanged. 

4G Storage 

• Studio – 4m2 

• 1-bed – 6m³ 

• 2-bed – 8m³ 

• 3+-bed – 10m2 

Yes Storage areas meet or 

exceed minimum 

requirements for all unit 

types. 

4H Acoustic privacy 

• The impacts of external 

noise and pollution are 

minimised through the 

careful siting and layout 

of buildings 

• Appropriate noise 

shielding or attenuation 

techniques for the 

building design, 

construction and choice 

of materials are used to 

mitigate noise 

transmission 

Yes An acoustic report by 

Rodney Stevens Acoustics 

confirms compliance, with 

mitigation measures 

included in the design. 

4K Apartment mix 

• A range of apartment 

types and sizes is 

provided to cater for 

Yes A varied mix of studio, 1-, 2-

, and 3-bedroom 

apartments is provided, 
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different household 

types now and into the 

future 

• The apartment mix is 

distributed to suitable 

locations within the 

building 

distributed appropriately 

throughout the 

development. 

4L Ground floor apartments 

• Street frontage activity 

is maximised where 

ground floor 

apartments are located 

• Design of ground floor 

apartments delivers 

amenity and safety for 

residents 

N//A No changes are proposed 

to approved ground floor 

apartments. 

4M Facades 

• Building facades 

provide visual interest 

along the street while 

respecting the 

character of the local 

area 

Yes The proposed facade 

treatment is consistent with 

the approved design and 

provides visual interest 

appropriate to the context. 

 

Visual Privacy/Building Separation 

 

The ADG prescribes the following minimum required separation distances from buildings to 

the side and rear boundaries: 

 

Room Types Minimum Separation 

Up to 12 metres (4 storeys) 

Habitable rooms and balconies 6m 

Non-habitable rooms 3m 

Up to 25 metres (5-8 storeys) 

Habitable rooms and balconies 9m 

Non-habitable rooms 4.5m 

 

Comment:  

 

The proposal seeks a variation to the minimum building separation distances prescribed by 

Objective 3F-1 of the ADG. The ADG requires separation distances of 9 metres for habitable 

rooms and balconies and 4.5 metres for non-habitable rooms where a building exceeds 12 

metres in height (i.e., generally 5–8 storeys). Although the proposed building exceeds 12 

metres in height, it comprises four storeys. The 9m building separation distance applies to the 

extent of the roof terrace communal open space that is located at the roof level. 

 

Eastern Boundary 
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At the boundary between a change in zone from apartment buildings to a lower density area, 

increase the building setback from the boundary by 3m—this applies along the site’s eastern 

(side) boundary, which adjoins an R2 – Low Density Residential zone. As such, 12m (habitable 

rooms and balconies) and 7.5m (non-habitable rooms) apply to the proposed level 3 and roof 

terrace. The proposed development results in departures along the eastern boundary (see 

figures 4 and 5 below). 

 

 
Figure 4:  Level 3 – 9m boundary separation in green and 6m boundary separation in blue 

 
Figure 5:  12m boundary separation in green 

 

Along the eastern boundary At Level 3, the departure is considered acceptable for the 

following reasons: 
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a. The proposed separation at Level 3 replicates the design and setbacks of the approved 

lower levels (Levels ground–2). These levels were deemed acceptable in previous 

assessments and establish a consistent built form and interface. 

b. Visual privacy has been addressed through several design measures: 

i. Fixed privacy screens and blade walls between adjacent balconies to obstruct 

cross-viewing. 

ii. Operable louvres and highlight windows are employed in selected areas to limit 

the potential for overlooking while maintaining daylight access and ventilation. 

c. Where glass balustrades are used, the potential for downward or horizontal 

overlooking is noted. To ensure this is appropriately managed a condition of consent 

is recommended to ensure that all glass balustrades on the eastern elevation treated 

with obscure glazing to prevent overlooking. 

d. The development is located within an established urban setting, where a more compact 

urban form is encouraged. Full compliance with ADG separations would unreasonably 

constrain the site’s redevelopment potential without demonstrable amenity benefit. 

 

At the roof terrace, the departure is considered acceptable for the following reasons:  

a. The roof terrace has been designed with non-trafficable areas defined by the area that 

is the non-trafficable roof that is concealed behind a parapet and planter box around 

the perimeter of the roof terrace to prevent overlooking. 

 

Having regard to the above, the proposed separation along the eastern boundary is 

acceptable on merit. 

 

Western Boundary 

 

The proposed 3m western boundary setbacks and built form is directly resultant from the 

proposal’s response to a site specific DCP built form control found within Chapter D – Precinct 

Guidelines of the Inner West Comprehensive DCP 2016. This site-specific built form 

requirement is replicated within figure 6 below and was created to ensure that any 

development upon the subject site maximises separation distances to neighbouring houses 

within the Miller Ave HCA. 
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Figure 6: Site Specific Built Form outlined in DCP, subject site highlighted by red dashes 

 

In response to the reduced 3m western boundary setback the applicant has designed the 

western elevation to incorporate reduced glazing/window openings and POS, consistent with 

the previous approvals on the site. Where window openings are proposed they generally 

incorporate a high windowsill or have been treated by frosted glazing. Additionally, where the 

development does propose POS for units these spaces incorporate privacy screenings 

treatments to avoid direct sightlines into neighbouring sites. Overall, it is considered that the 

currently proposed western setback is acceptable in its current form and has been designed 

to achieve a reasonable level of external and internal visual privacy consistent with the 

previous approval on the site. 

 

Southern Boundary 

 

The proposed level 3 and roof terrace is separated from the portion of the southern boundary 

that adjoins the property at 129 and 131 Norton Street by 30.8m and 61.2m, respectively. 

However, the proposal seeks to provide a courtyard off bedroom 1 in unit G.12 and a courtyard 

off bedroom 1 in unit G.13. These courtyards were previously recommended under 

MOD/2023/0316 to be deleted, and the sliding doors replaced with a window to match level 1 

above. The reason for this design change was to prevent restrictions on the development 

potential of the southern property at 129 and 131 Norton Street, given the proximity of the 

proposed courtyards to the southern property and its elevated position.  

 

It is noted that the courtyard faces south and, given the provision of primary private open 

space (POS) elsewhere within the unit, it is not required to meet amenity needs under the 

ADG. Furthermore, if access is needed for maintenance purposes, it is considered that this 

can be accommodated through alternative means without necessitating the provision of a 

courtyard in this location. 
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Having regard to the above, the deletion of the courtyards is recommended through conditions 

of consent. 

 

Solar Access and Daylight 

 

The solar access diagrams submitted with this application indicate that the approved balconies 

and main living room windows do not receive the required amount of sunlight during mid-

winter, contrary to the applicant’s claim. However, the proposal does not seek to alter the 

orientation of these units. Instead, it seeks to add an additional level containing seven units. 

These new units follow the same orientation as those below, which is shaped by the long and 

narrow configuration of the site—limiting opportunities to optimise solar access. Despite these 

constraints, the design maximises northern orientation where possible, with four of the seven 

new units receiving at least two hours of direct sunlight. As such, the proposal is considered 

to satisfy Objective 4A-1 of the ADG, which seeks to optimise the number of apartments 

receiving sunlight. 

 

148   Non-discretionary development standards—the Act, s 4.15 

(1) The object of this section is to identify development standards for particular matters 
relating to residential development under this division that, if complied with, prevent the 
consent authority from requiring more onerous standards for the matters. 
Note— 
See the Act, section 4.15(3), which does not prevent development consent being 
granted if a non-discretionary development standard is not complied with. 

(2) The following are non-discretionary development standards— 

(a) the car parking for the building 
must be equal to, or greater 
than, the recommended 
minimum amount of car 
parking specified in Part 3J of 
the Apartment Design Guide, 

The proposed development 
achieves compliance with the 
required carparking for residents 
under Chapter 2 of SEPP (Housing) 
2021.  

Yes 

The ADG notes that the minimum 
parking requirement for residents 
and visitors is the lower of the rates 
set out in Guide to Traffic 
Generating Developments (GTGD), 
or the car parking requirements 
prescribed by the relevant council. 
Noting the Guide to Transport 
Impact Assessment (GTIA) 
supersedes GTGD, any references 
to GTGD in the ADG refer to GTIA. 
 
The GTIA prescribes a minimum of 
1 space per 7 dwellings (visitors). 8 
visitor parking spaces are required. 
Therefore, the proposed 5 visitor 
parking spaces does not comply 
with Part 3J of the ADG.  

No 

(b) the internal area for each 
apartment must be equal to, 
or greater than, the 

All rooms comply with the minimum 
internal areas. 

Yes 
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recommended minimum 
internal area for the 
apartment type specified in 
Part 4D of the Apartment 
Design Guide, 

(c)  the ceiling heights for the 
building must be equal to, or 
greater than, the 
recommended minimum 
ceiling heights specified in 
Part 4C of the Apartment 
Design Guide. 

The ceiling heights comply with Part 
4C of the ADG. 

Yes 

 

Carparking Non-Discretionary Development Standard 

 

If a development does not comply with a non-discretionary development standard, section 

4.15(3) of the EP&A Act allows the consent authority to apply section 4.6 (or an equivalent 

provision) when considering and determining the development. 

 

The applicant seeks a variation to the above-mentioned development standard under Section 

4.6 of the IWLEP 2022 by 3 visitor spaces. Section 4.6 allows Council to vary development 

standards in certain circumstances and provides an appropriate degree of flexibility to achieve 

better design outcomes. 
 

A written request has been submitted to Council in accordance with Section 4.6(3) of the 

IWLEP 2022 justifying the proposed contravention of the development standard. In order to 

demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 

instance, the proposed exception to the development standard has been assessed against 

the objectives and provisions of Section 4.6 of the IWLEP 2022 below.   
 

Whether compliance with the development standard is unreasonable or unnecessary  

  

In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 

the development standard may be demonstrated as unreasonable or unnecessary. This is 

repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 

in Initial Action at [17] is used, which is that the objectives of the carparking non-discretionary 

development standard are achieved notwithstanding the numeric non-compliance. There are 

no explicitly stated specific objectives for the landscaped area non-discretionary development 

standard but the most relevant are provided below: 

 

The first principle of SEPP (Housing) 2021 is “enabling the development of diverse housing 

types, including purpose-built rental housing”. The written request argues that the proposed 

variation facilitates the delivery of affordable housing. Accordingly, the breach is consistent 

with the first principle. 

 

The second principle of SEPP (Housing) 2021 is “encouraging the development of housing 

that will meet the needs of more vulnerable members of the community, including very low to 

moderate income households, seniors and people with a disability”. The written request states 

that the proposed contravention delivers in-fill affordable housing. Accordingly, the breach is 

consistent with the second principle. 
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The third principle of SEPP (Housing) 2021 is “ensuring new housing development provides 

residents with a reasonable level of amenity”. The written request states the proposed 

development would continue to provide amenity consistent with the Apartment Design Guide 

(ADG), other applicable planning controls, and the approved scheme. The additional level has 

been reviewed by the Inner West Council Architectural Excellence Design Review Panel and 

is considered acceptable under the nine design quality principles for residential flat buildings. 

On this basis, the proposal satisfies the third principle. 

 

The fourth principle of SEPP (Housing) 2021 is “promoting the planning and delivery of 

housing in locations where it will make good use of existing and planned infrastructure and 

services”. The written request highlights the site’s proximity to Ashfield Town Centre, Ashfield 

and Croydon Railway Stations, and frequent bus services along Liverpool Road. The site's 

location makes it particularly suitable for affordable housing. As such, the proposal is 

consistent with the fourth principle. 

 

The fifth principle of SEPP (Housing) 2021 is “minimising adverse climate and 

environmental impacts of new housing development”. The written request states that the 

proposed additional level allows for more efficient use of an already serviced site, marginally 

reducing pressure for development on the urban fringe. As the proposal does not substantially 

increase the building footprint and forms part of an already approved development, it is not 

expected to result in significant or cumulative adverse environmental impacts. Therefore, it 

aligns with this principle. 

 

The sixth principle of SEPP (Housing) 2021 is “reinforcing the importance of designing 

housing in a way that reflects and enhances its locality”. The applicant argues that the 

proposed contravention would not result in a built form that is inconsistent with the surrounding 

context. The approved landscaped area would remain unchanged, and the proposal retains 

consistency with the form and character of the residential flat building currently under 

construction. As such, the design continues to integrate appropriately with its locality, and the 

sixth principle is satisfied. 

 

The first aim of Section 142 of SEPP (Housing) 2021 reads as follows: “The aim of this 

chapter is to improve the design of residential apartment development in New South Wales 

for the following purposes— 

 

(a)   to ensure residential apartment development contributes to the sustainable 

development of New South Wales by— 

(i)   providing socially and environmentally sustainable housing, and 

(ii)   being a long-term asset to the neighbourhood, and 

(iii)   achieving the urban planning policies for local and regional areas, 

 

Comment: The written request states the contravention is consistent with this aim in 

that it facilitates the provision of affordable housing in close proximity to public transport 

and services which would lessen reliance on private transport and promote walkability. 

Additionally, the contravention would achieve the urban planning policies for the 

locality by providing affordable housing near the town centre including public transport 

and services which would lessen reliance on private transport, promote walkability and 
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increase the viability of the town centre. Accordingly, the breach is consistent with this 

aim. 

 

(b)   to achieve better built form and aesthetics of buildings, streetscapes and public 

 spaces, 

 

Comment: The contravention is not inconsistent with this aim, as it relates to a visitor 

car parking requirement.  

 

(c)   to maximise the amenity, safety and security of the residents of residential 

 apartment development and the community, 

  

 Comment: The written request states the contravention is not inconsistent with this 

 aim given that public transport is available directly outside the development on a busy 

 street with excellent surveillance. Accordingly, the breach is consistent with this aim. 

 

(d)   to better satisfy the increasing demand for residential apartment development, 

considering— 

(i)   the changing social and demographic profile of the community, and 

(ii)   the needs of a wide range of people, including persons with disability, 

children and seniors, 

 

 Comment: The written request states that the proposed contravention would facilitate 

 the provision of affordable housing to satisfy the current social and demographic profile 

 of the community. Additionally, the contravention would not reduce amenity for

 persons with disability, children and seniors. Accordingly, the breach is consistent with 

 this aim. 

 

(e) to contribute to the provision of a variety of dwelling types to meet population 

growth, 

  

 Comment: The written request states the proposed contravention would permit the 

 provision of affordable housing units to satisfy demand resulting from population 

 growth. Accordingly, the breach is consistent with this aim. 

 

(f)  to support housing affordability, 

 

Comment: The written request states the proposed contravention would specifically 

 facilitate the provision of affordable housing on the site. Accordingly, the breach is 

 consistent with this aim. 

 

(g)   to minimise the consumption of energy from non-renewable resources, to 

conserve the environment and to reduce greenhouse gas emissions, 

 

Comment: The written request states that the proposed contravention would increase 

the intensity of development and population on the site in close proximity to public 

transport (within 400m of Ashfield Station) and services thereby promoting walkability, 

reducing reliance on private transport and the associated greenhouse gas emissions, 
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optimally utilising existing urban infrastructure and reducing pressure for development 

on the urban fringe. Accordingly, the breach is consistent with this aim. 

 

(h)   to facilitate the timely and efficient assessment of development applications to 

which this chapter applies. 

 

Comment: The contravention is not inconsistent with this aim. 

 

Accordingly, the proposed contravention is consistent with the first aim. 

 

The second aim of Section 142 of SEPP (Housing) 2021 is “this chapter recognises that 

the design of residential apartment development is significant because of the economic, 

environmental, cultural and social benefits of high quality design”. The contravention is not 

inconsistent with this aim as it relates to visitor car parking shortfall. 

 

The first objective of Section 148(1) under SEPP (Housing) 2021 is “to identify 

development standards for residential development under this division that, if complied with, 

prevent the consent authority from requiring more onerous standards.” The written request 

states that the proposed shortfall of 3 spaces (5 spaces proposed, 8 required) arises from 

existing basement design constraints and that the overall development meets the intent of the 

SEPP, including accessibility and public transport integration. Accordingly, the breach is 

consistent with this objective. 

 

As the proposal achieves the objectives of the car parking non-discretionary development 

standard, compliance is considered unreasonable and unnecessary in this instance.  

 

Whether there are sufficient environmental planning grounds to justify contravening 

the development standard  

  

Pursuant to Section 4.6(3)(b), the Applicant provides the following environmental planning 

grounds to justify contravening the car parking non-discretionary development standard:  

 

Environmental Planning Ground 1 – The building has already been constructed and 

retrofitting additional parking spaces would require significant demolition. This environmental 

planning ground is not accepted because, although it highlights physical site constraint, it does 

not in itself justify the proposed intensification of use, nor demonstrate that the site is suitable 

for the resulting visitor car parking shortfall. 

 

Environmental Planning Ground 2 – The site is well-serviced by public transport, being 

within 400m of Ashfield Station. This environmental planning ground is accepted because it 

reduces dependence on private vehicles and supports active/public transport use. 

 

Environmental Planning Ground 3 – The contravention supports the provision of affordable 

housing, a key objective of the SEPP and the EP&A Act. This environmental planning ground 

is accepted as it directly enables delivery of diverse, affordable housing options. 

 

Cumulatively, and while not all the grounds have been adequately made out, grounds 2 and 

3 are considered sufficient to justify contravening the development standard.  
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For the reasons outlined above, it is recommended that the section 4.6 exception be granted.  

 

SEPP (Sustainable Buildings) 2022  

 

Chapter 2 Standards for residential development - BASIX 
 

The application is accompanied by a BASIX Certificate (lodged within 3 months of the date of 

the lodgment of this application) in compliance with the EP&A Regulation 2021. 

 

SEPP (Transport and Infrastructure) 2021 

 

Chapter 2 Infrastructure 
 

Development with frontage to classified road 

 

In considering Section 2.119(2) of the Transport and Infrastructure SEPP: 

 

Vehicular access to the land is provided by Norton Street and this is considered practical and 

safe. The design will not adversely impact the safety, efficiency, and ongoing operation of the 

classified road. 

 

Transport for NSW (TfNSW) has reviewed the application and advises that the proposed 

development will have a negligible impact on the surrounding state road network. As such, 

TfNSW has no objections regarding the application subject to previously provided TfNSW 

conditions dated 27 August 2020.  

 

Conditions of consent are recommended to ensure any consent issued is to be read together 

with, and operates in conjunction with, development consent DA/2020/0583 (as amended by 

MOD/2023/0316 and any subsequent modifications). 

 

Impact of road noise or vibration on non-road development 

 

The impacts of traffic noise or vehicle emissions have been considered and suitable measures 

to ameliorate potential traffic noise or vehicle emissions have been included within the 

development. The development complies with the requirements of Section 2.120 of the 

Transport and Infrastructure SEPP. 

 

SEPP (Biodiversity and Conservation) 2021 

 

Chapter 6 Water Catchments 
 

Section 6.6 under Part 6.2 of the Biodiversity and Conservation SEPP provides matters for 

consideration which apply to the proposal. The subject site is located within the designated 

hydrological catchment of the Sydney Harbour Catchment and is subject to the provisions 

contained within Chapter 6 of the above Biodiversity Conservation SEPP.  

 

It is considered that the proposal remains consistent with the relevant general development 

controls under Part 6.2 of the Biodiversity Conservation SEPP and would not have an adverse 
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effect in terms of water quality and quantity, aquatic ecology, flooding, or recreation and public 

access. 

 

Inner West Local Environmental Plan 2022  

 

The application was assessed against the following relevant sections of the Inner West Local 

Environmental Plan 2022 (IWLEP 2022). 

 

Part 1 – Preliminary  

 

Section Proposed Complies 

Section 1.2 

Aims of Plan  

The proposal satisfies the section as follows: 

• The proposal encourages development that 

demonstrates efficient and sustainable use of 

energy and resources in accordance with 

ecologically sustainable development principles, 

• The proposal conserves and maintains the natural, 

built and cultural heritage of Inner West, 

• The proposal reduces community risk from and 

improves resilience to urban and natural hazards, 

• The proposal encourages walking, cycling and use 

of public transport through appropriate 

intensification of development densities 

surrounding transport nodes, 

• The proposal encourages diversity in housing to 

meet the needs of, and enhance amenity for, Inner 

West residents, 

• The proposal creates a high quality urban place 

through the application of design excellence in all 

elements of the built environment and public 

domain, 

• The proposal prevents adverse social, economic 

and environmental impacts on the local character 

of Inner West, 

• The proposal prevents adverse social, economic 

and environmental impacts, including cumulative 

impacts 

Yes 

 

Part 2 – Permitted or prohibited development 

 

Section Proposed Complies 

Section 2.3  

Zone objectives and 

Land Use Table 

 

The application proposes alterations and additions to a 

residential flat building, residential flat buildings are 

prohibited in the MU1 and R3 zones. See existing use 

assessment below. 

No 

Existing Uses 

 

As is evident from the Land Use Table under IWLEP 2022, ‘residential flat buildings’ are prohibited 

in the MU1 and R3 zones. Accordingly, the applicant seeks to rely on existing use rights under 

Division 4.11 of Part 4 of the Environmental Planning and Assessment Act 1979 (the Act). 
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Section Proposed Complies 

 

Definition of ‘existing use’ 

 

Section 4.65 of the Act defines an ‘existing use’. An existing use is defined under the Act as:  

 

(a) the use of a building, work or land for a lawful purpose immediately before the coming into 

force of an environmental planning instrument which would, but for this Division, have the 

effect of prohibiting that use, and  

(b) the use of a building, work or land—  

(i) for which development consent was granted before the commencement of a 

provision of an environmental planning instrument having the effect of prohibiting 

the use, and  

(ii) that has been carried out, within one year after the date on which that provision 

commenced, in accordance with the terms of the consent and to such an extent 

as to ensure (apart from that provision) that the development consent would not 

lapse 

 

Continuance of and limitations on existing use 

 

If the ‘existing use’ is a use for a lawful planning purpose immediately before the coming into force 

of an Environmental Planning Instrument (EPI) which has the effect of prohibiting that use, then 

that existing use is permitted to continue under the provisions of Section 4.66 of the Act.  

 

‘Existing use rights’ is the right to continue a use regardless of whether that use is now prohibited 

under Council’s planning controls. However, these rights can be lost if the use is abandoned for a 

continuous period of 12 months after the introduction of the prohibition in accordance with Section 

4.66(3) of the Act.  

 

The proposed development relies on the site benefiting from existing uses rights otherwise the 

proposal is prohibited development within the relevant zones. The foundation for the applicant’s 

development application must be, therefore, that there is an existing use of the land in the meaning 

of that term in Section 4.65 of the Act. The applicant has provided the following information 

regarding existing use rights: 

 

The proposed development is defined as a residential flat building/ residential 

accommodation. As such, the development is prohibited under the zone. However, given 

that there is an operational development consent for the development being DA/2020/583 

and MOD/2023/0316, the development benefits from existing use rights under the Act. 

 

There is an operational Development Consent (DA/2020/0583) for the existing residential flat 

building, which this application seeks to amend. Consent for the construction of this building was 

granted on 17 September 2021, when the site was zoned B4 Mixed Use and R3 Medium Density 

Residential under the Ashfield Local Environmental Plan 2013, whereby residential flat buildings 

were permitted with consent. Accordingly, Sections 4.65 and 4.66(3) of the Act is satisfied. 

 

With regard to Section 4.67 of the Act, the alteration and extension or expansion or intensification 

of an existing use is permitted to an existing use as described under the Regulations detailed 

below. 

 

Environmental Planning and Assessment Regulation 2021 
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Section Proposed Complies 

Part 7 of the Environmental Planning and Assessment Regulation 2021 (EP&A Regulation 2021) 

is relevant to the development as it sets out the matters for consideration for the consent 

requirements for altering or extending an existing use. 

 

Section 163 of the EP&A Regulation 2021 reinforces the capacity to alter and extend or expand or 

intensify of an existing use on a site which has existing use rights under subsections 1(a) and (b). 

The proposed development seeks consent to undertake alterations and additions to a building for 

work as a residential flat building and is carried out on the land on which work for an existing 

residential flat building is being erected, which is in accordance with these requirements. 

 

Land and Environment Court Planning Principle – Existing use rights and merit assessment 

 

In Land and Environment Court proceedings Fodor Investments v Hornsby Shire Council, a 

planning principle for the assessment of existing use rights was established. The ‘Redevelopment 

– existing use rights and merit assessment’ Planning Principle developed as a result of that 

judgment is used hereunder to assess the merits of the development, specifically paragraph 17 

which is reproduced below: 

 

“17 Four questions usually arise in the assessment of existing use rights developments, namely:  

 

• How do the bulk and scale (as expressed by height, floor space ratio and setbacks) of 

the proposal relate to what is permissible on surrounding sites?  

 

Height:  

 

The site is identified on the Height of Buildings Map under the IWLEP 2022 as having a 

maximum height of 12.5m—the northern portion of the site is identified as being within ‘Area 

2’, which places a 3m height limitation on the building to ensure no part of the building’s GFA 

is contained within the maximum building height (see image below).  

 

 

Figure 7: A screenshot from the NSW Planning Portal Digital EPI Viewer shows the 

subject site (dashed in red outline) mapped with a 12.5m maximum building height and 

the northern potion of the site fronting Liverpool Road being within Area 2. 
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Section Proposed Complies 

The proposed building height (16.207m) exceeds the maximum 12.5m building height by 

3.707m or 29.66%. However, the proposal qualifies for the AH bonus under SEPP (Housing) 

2021—see assessment under Section 5.A. of this assessment report. As assessed, a 28.65% 

bonus applies to the maximum building height. The application seeks additional building height 

on the portion of the site that is zoned MU1 and is subject to a maximum height of 12.5m. With 

the bonus applied, the maximum height of building is 16.08m. The proposed maximum building 

height is 16.207m, which exceeds the maximum height by 0.127m or 0.79%. 

 

Notwithstanding this breach, the applicant has submitted a Section 4.6 request, and it has 

been found that the variation can be supported in this instance as the applicant has 

demonstrated the preconditions of Section 4.6(3)(a) and (b) of the IWLEP 2022 are achieved 

notwithstanding the non-compliance. 

 

Floor Space Ratio (FSR):  

 

The site is split between two FSR areas (see image below), the northern portion of the site is 

afforded an FSR of 1.5:1 and the southern portion of the site is afforded an FSR of 0.7:1 in 

accordance with Section 4.4 of IWLEP 2022.  

 

 
Figure 8: A screenshot from the NSW Planning Portal Digital EPI Viewer shows the 

subject site (dashed in red outline) mapped with a 12.5m maximum building height and 

the northern portion of the site fronting Liverpool Road being within Area 2. 

 

The proposal, as amended, seeks an additional FSR on the 1.5:1 portion of the site. The 

proposal seeks an FSR of 1.85:1, which exceeds the maximum FSR by 23.65% or 624.2sqm. 

However, the proposal qualifies for the AH bonus under SEPP (Housing) 2021—see 

assessment under Section 5.A. of this assessment report. As assessed, a 28.65% bonus 

applies to the maximum FSR. With the bonus applied, the maximum FSR is 1.92975:1. 

Therefore, the proposal does not exceed the maximum permitted FSR. 

 

Setbacks: The proposed building setbacks have been sited where it can reasonably be 

expected for new development to occur. The proposed setbacks will have a reasonable impact 

on adjoining properties having regard to solar access, visual privacy, bulk and scale. In this 

regard, the proposed building setbacks are consistent with the objectives for building setbacks 
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Section Proposed Complies 

contained within the Comprehensive Inner West Development Control Plan 2016 (CIWDCP 

2016).  

 

• What is the relevance of the building in which the existing use takes place?  

 

The subject site currently supports a residential flat building that is currently under construction. 

The scale and form of the existing building is consistent with the area. The proposal does not 

involve a change of use. The site would maintain the existing non-conforming use as a 

‘residential flat building’.  

 

• What are the impacts of the development on adjoining land?  

 

The proposed development has no significant adverse impacts on adjoining land. The proposal 

is generally consistent with the relevant provisions of the ADG and CIWDCP 2016 relating to 

visual privacy, overshadowing, visual bulk and general amenity, as discussed within this report.  

 

• What is the internal amenity?  

 

The development incorporates suitably sized internal spaces and facilities and will receive 

adequate solar access and ventilation which is considered to provide acceptable internal 

amenity for the use as a residential flat building in accordance with the ADG and CIWDCP 

2016.  

 

An assessment of the proposal against the four (4) planning principles established by the NSW 

Land and Environment Court in relation to existing use rights has been undertaken. The proposal 

is unlikely to have any unreasonable impacts upon the adjoining properties or the streetscape. 

 

Part 4 – Principal development standards 

 

Section Proposed Complies 

Section 4.3  

Height of buildings 

Maximum 12.5m No 

Proposed 16.207m 

Variation 3.707m or 29.66% 

Note: A 28.65% height bonus applies under SEPP 

(Housing) 2021. The proposal entails new works on the 

portion of the MU1-zoned land with a maximum 12.5m 

building height, the bonus height is 16.08m. The 

proposed height is 16.207m, exceeding the limit by 

0.127m (0.79%). 



Inner West Local Planning Panel ITEM 10 

 

PAGE 922 

 

Section Proposed Complies 

Section 4.3(2A) 

applies to land 

identified as “Area 1”, 

“Area 2” or “Area 3”. 

Buildings on this land 

must not contain, or 

be reasonably capable 

of being modified to 

contain, an area 

forming part of the 

building’s gross floor 

area within 3m of the 

maximum height for 

the land 

The proposal entails new works on the northern portion 

of the site is land identified as “Area 2” on the Height of 

Buildings Map. Pursuant to SEPP (Housing) 2021, the 

maximum height is restricted to 13.08m. Areas 

accommodating FSR are limited below 13.08m. 

Yes 

Section 4.4 

Floor space ratio 

Maximum 1.5:1 or 2,639.1sqm No 

Proposed 1.85:1 or 3,263.3sqm  

Variation 23.65% or 624.2% 

Note: A 28.65% FSR bonus applies under SEPP 

(Housing) 2021. The proposal entails new works on the 

portion of the MU1-zoned land with a base FSR of 

1.5:1, the bonus FSR is 1.92975:1. The proposed FSR 

is 1.85:1. 

 



Inner West Local Planning Panel ITEM 10 

 

PAGE 923 

 

Section Proposed Complies 

Figure 9: A screenshot from the NSW Planning Portal Digital EPI Viewer shows the subject site dashed outline 

in red on the Floor Space Ratio Map. 

Section 4.5  

Calculation of floor 

space ratio and site 

area  

The site area and floor space ratio for the proposal has 

been calculated in accordance with the section. 

Yes 

Section 4.6  

Exceptions to 

development 

standards 

The applicant has submitted a variation request in 

accordance with Section 4.6 to vary Section 4.3. This 

has already been discussed under Part 5.A. of this 

assessment report. 

See discussion 

under Part 5.A. 

 

Part 5 – Miscellaneous provisions 

 

Section Proposed Complies 

Section 5.10  

Heritage conservation 

The site is not listed as a heritage item nor is it located 

in a heritage conservation area. The site adjoins the 

Miller Avenue Conservation Area to the east and is 

located adjacent a local heritage item at No. 1 Miller 

Avenue. The transition proposed is considered 

acceptable 

Yes 

Section 5.21 

Flood planning  

The site is located in a flood planning area. The 

development is considered to be compatible with the 

flood function and behaviour on the land now and under 

future projections. The design of the proposal and its 

scale will not affect the flood affectation of the subject 

site or adjoining properties and is considered to 

appropriately manage flood risk to life and the 

environment. 

Yes 

 

Part 6 – Additional local provisions 

 

Section Proposed Complies 

Section 6.2  

Earthworks  

No earthworks proposed. N/A 

Section 6.3  

Stormwater 

Management  

Subject to standard conditions would not result in any 

significant runoff to adjoining properties or the 

environment.  

Yes, subject 

to conditions 

Section 6.9 

Design excellence 

• The proposed development is for the external 

alterations to a building that exceeds 14 metres in 

height. The development is therefore required to 

demonstrate design excellence. 

• In considering if the proposal exhibits design 

excellence, the application was referred to the 

Architectural Excellence & Design Review Panel 

(AEDRP) for comment. The recommendations from 

the AEDRP have been largely resolved. 

• The proposal satisfies this section as follows: 

o A high standard of architectural design, 

materials and detailing appropriate to the 

building type and location will be achieved. 

Yes 
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Section Proposed Complies 

Section 6.13 

Residential 

accommodation in 

Zones E1, E2 and MU1 

The proposal is not capable of achieving this section 

and relies on existing use rights for permissibility. 

No 

 

B.  Development Control Plans 
 

Summary 

 

The application has been assessed and the following provides a summary of the relevant 

provisions of Comprehensive Inner West Development Control Plan 2016 (CIWDCP 2016) for 

Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and Summer Hill. 

 

CIWDCP 2016 Complies 

Section 1 – Preliminary   

B – Notification and Advertising Yes 

Section 2 – General Guidelines  

A – Miscellaneous  

1 - Site and Context Analysis Yes 

2 - Good Design  Yes 

3 - Flood Hazard   Yes 

4 - Solar Access and Overshadowing   Yes 

5 - Landscaping   Yes 

6 - Safety by Design   Yes 

7 - Access and Mobility   Yes 

8 - Parking   On merit – see discussion 

under Section 5.A. of this 

report SEPP (Housing) 

2021 

9 - Subdivision   N/A 

10 - Signs and Advertising Structures  N/A 

11 - Fencing N/A 

12 - Telecommunication Facilities   N/A 

13 - Development Near Rail Corridors N/A 

14 - Contaminated Land  N/A 

15 - Stormwater Management Yes 

B – Public Domain  

C – Sustainability  

1 – Building Sustainability Yes  

2 – Water Sensitive Urban Design  Yes  

3 – Waste and Recycling Design & Management Standards   Yes  

4 – Tree Management    Yes  

5 - GreenWay   N/A 

D – Precinct Guidelines  

Ashfield West Yes – see discussion 
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E1 – Heritage items and Conservation Areas (excluding 

Haberfield) 

 

1 – General Controls Yes  

2 – Heritage Items  N/A 

3 – Heritage Conservation Areas (HCAs)   N/A 

4 – Building Types and Building Elements within  HCAs   N/A 

5 – Retail and Commercial Buildings   N/A 

6 – Apartments and Residential Flat Buildings    N/A 

7 – Subdivision and lot consolidation affecting heritage items 

or in heritage conservation areas   

N/A 

8 - Demolition   N/A 

9 – Heritage Conservation Areas, Character Statements and 

Rankings   

N/A 

E2 – Haberfield Neighbourhood N/A 

F – Development Category Guidelines  

1 – Dwelling Houses N/A 

2 – Secondary Dwellings  N/A 

3 – Neighbourhood Shops and Shop Top Housing in R2 zones 

  

N/A 

4 – Multi Dwelling Housing N/A 

5 – Residential Flat Buildings  Yes 

6 – Boarding Houses and Student Accommodation    N/A 

7 – Residential Care Facilities   N/A 

8 – Child Care Centres   N/A 

9 – Drive-in Take Away Food Premises   N/A 

10 – Sex Industry Premises  N/A 

11 – Car Showrooms N/A 

 

The following provides discussion of the relevant issues: 

 

Chapter A – Part 4 – Solar Access and Overshadowing 

 

In accordance with DS1.1 under Chapter A, Part 4 of the CIWDCP 2016, residential flat 

buildings must ensure that the development: 

 

• Maintains existing levels of solar access to adjoining properties; or, 

• Ensures that living rooms and principal private open space of adjoining properties 

receive a minimum of 2 hours of direct sunlight between 9am and 3pm on 21 June. 

 

The winter solstice shadow and sun eye view diagrams submitted with the application 

demonstrate that the overshadowing impacts from the proposed additional uplift scheme 

comply with the above provisions, except for the private open space at No. 5 Miller Avenue. 

The private open space of properties along Miller Avenue to the east are oriented 

perpendicular to the subject site, making it difficult to protect solar access to these properties, 

particularly in the afternoon during mid-winter. Furthermore, No. 5 Miller Avenue is already 

overshadowed by the rear building line of No. 3 Miller Avenue, which affects the private open 

space adjacent to the rear living area of No. 3 between 11am and 1pm, a period during which 

other properties maintain sunlight. 
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As such, the non-compliance arises from offsite impacts and the challenge of protecting solar 

access to No. 5 Miller Avenue, particularly in the late afternoon when the most significant 

overshadowing occurs. However, the design is considered a reasonable outcome for the site, 

as the proposed development is generally contained within the maximum permitted building 

height, except for a lift overrun and pergola, which both exceed the maximum height but do 

not contribute to overshadowing. The development also complies with the maximum FSR. 

Furthermore, the design takes into account the site's topography and has been positioned 

closer to the western side of the site to minimise overshadowing impacts. 

 

In this context, the proposed overshadowing impacts are deemed reasonable, and the 

proposed development has been designed to optimise solar access to the living areas and 

private open space of surrounding residential properties. 

 

Chapter D – Part 3 – Ashfield West 

 

Chapter D Part 3 of the CIWDCP relates to all development within the Ashfield West precinct 

and applies to the proposal. The proposed development is consistent with the following key 

relevant performance criteria as follows: 

 

Performance Criteria Comment 

To identify key matters that 

affect building and open 

space design and influence 

the desired character of the 

townscape of the Ashfield 

West strip and address 

Principle 1 – Context and 

neighbourhood character of 

SEPP 65. 

The proposal is consistent with the desired character of 

the precinct and Principle 1 – Context and neighbourhood 

character of SEPP (Housing) 2021. 

Building height:  

• minimises amenity 

impacts on adjoining 

low density residential 

properties  

• defines the maximum 

permitted building scale 

including number of 

storeys as stipulated 

within the Inner West 

LEP 2022, and is 

capable of 

accommodating all of a 

building’s functional 

requirements 

The proposed development maintains a reasonable 

height for the site, despite exceeding the maximum under 

the IWLEP 2022. It is noted that the site benefits from a 

bonus under the Housing SEPP, the proposal results in a 

minor variation to the standard. However, the building 

element resulting in the exceedance are attributed to roof 

top structures such as a lift overrun and pergola servicing 

the communal open space. These structures are inset 

from the sides of the building and do not result in adverse 

amenity related impacts and can be supported on merit. 

Buildings are:  

• to be located and 

arranged in a way 

The proposed siting of the development remains 

consistent with what has previously been approved on 

this site. The proposed development steps down 
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which gives spatial 

definition to the road 

and provides 

surveillance of the 

public domain  

• to ensure the building 

scale is sympathetic 

with surrounding lower 

density residential 

properties  

• to ensure future 

development does not 

compromise 

development potential 

of adjoining properties 

and /or reduce solar 

access for adjoining 

properties. 

appropriately toward the heritage conservation area to the 

east, providing a suitable built form transition to the lower 

density residential properties located to the east of the 

site. 

Residential amenity Overall, the layout of the approved residential flat building 

approved previously remains unchanged. The proposed 

development seeks to accommodate an additional level, 

which offers reasonable amenity. See ADG assessment 

under SEPP Housing of Part 5.A. in this report. 

Residential development:  

• responds to SEPP 65 – 

Principle 8: Housing 

diversity and social 

interactions and the 

Apartment Design 

Guide, in order to 

ensure that residential 

development provides 

a mix of dwelling types 

and sizes to cater for a 

range of household 

types and occupancy 

rates.   

• addresses SEPP 65 – 

Principle 8: Housing 

diversity and social 

interactions by 

requiring a certain 

percentage of smaller 

dwellings which will be 

comparatively more 

affordable in terms of 

rental cost and 

purchase price.   

The proposal supports Principle 8 through the provision 

of affordable housing in a highly accessible location. It 

includes a range of apartment sizes and types, catering 

to various household needs, demographics, and income 

levels. 
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• requires Universal 

Design to be an upfront 

consideration in the 

design process. 

Development servicing 

requirements 

The proposed site facilities servicing the development are 

satisfactory and capable of serving the proposed 

additional units proposed as part of this application. 

Sustainable development A BASIX Certificate accompanies the application. 

To avoid reflecting of 

sunlight from buildings onto 

surrounding areas and 

buildings. 

The building elevations and materials remain consistent 

with those approved. 

 

C.  The Likely Impacts 
 

These matters have been considered as part of the assessment of the development 

application. It is considered that the proposed development will not have significant adverse 

environmental, social or economic impacts upon the locality. 

 

D.  The Suitability of the Site for the Development 
 

The proposal is of a nature in keeping with the overall function of the site. The premises are 

in a residential surrounding and amongst similar uses to that proposed. 

 

E.  Submissions 
 

The application was notified in accordance with Council’s Community Engagement Strategy 

between 31 October 2024 to 21 November 2024. A total of three (3) submissions were 

received in response to the initial notification. 

 

The application was renotified due to error in original notification and two (2) submissions were 

received, of which one submission was in support. Issues raised as follows have been 

discussed in this report: 

 

• Overshadowing 

• Visual privacy 

• Waste management 

• Traffic and parking 

• Impacts on Heritage Conservation Area and neighbourhood character 
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Further issues raised in the submissions received are discussed below: 

 

Concern   Comment 

Retaining wall impacts  The impact of the proposed development on existing structures to 

be retained is outside the scope of this Development Application 

assessment. Notwithstanding, the proposal does not include any 

new works in the vicinity of the retaining wall between the subject 

site and the adjoining property at No. 11 Miller Avenue. Standard 

conditions of consent will continue to apply, including the 

requirement for a dilapidation report and a condition that no works 

are to be carried out beyond the property boundaries. 

 

F.  The Public Interest 
 

The public interest is best served by the consistent application of the requirements of the 

relevant Environmental Planning Instruments, and by Council ensuring that any adverse 

effects on the surrounding area and the environment are appropriately managed.  

 

This has been achieved in this instance.  

 

6.   Section 7.11 / 7.12 Contributions 
 

Section 7.11 contributions are payable for the proposal.  

 

The carrying out of the development would result in an increased demand for public amenities 

and public services within the area. A contribution of $140,000.00 would be required for the 

development under the Inner West Local Infrastructure Contributions Plan 2023. 

 

A condition requiring that contribution to be paid is included in the recommendation. 

 

7.  Housing and Productivity Contributions 
 

The carrying out of the development would result in an increased demand for essential state 

infrastructure such as schools, hospitals, major roads, public transport infrastructure and 

regional open space. A contribution of $74,974.57 would be required for the development 

under Part 7, Subdivision 4 Housing and Productivity Contributions of the EP&A Act 1979.  

 

A housing and productivity contribution is required in addition to any Section 7.11 or 7.12 

Contribution. A condition requiring that the housing and productivity contribution is to be paid 

is included in the recommendation. 
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8.   Referrals 
 

The following internal referrals were made, and their comments have been considered as part 

of the above assessment: 

 

• Heritage Specialist;  

• Development Engineer; 

• Urban Forest; 

• Resource Recovery; 

• Environmental Health; 

• Building Certification; and 

• Property. 

 

The following external referrals were made, and their comments have been considered as part 

of the above assessment: 

 

• Transport for NSW. 

 

9.   Conclusion 
 

The proposal generally complies with the aims, objectives and design parameters contained 

in Inner West Local Environmental Plan 2022 and Inner West Comprehensive Development 

Control Plan 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park 

and Summer Hill.  

 

The development will not result in any significant impacts on the amenity of the adjoining 

premises/properties and the streetscape and is considered to be in the public interest.  

 

The application is considered suitable for approval subject to the imposition of appropriate 

conditions. 
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10  Recommendation 
 

A. In relation to the proposal in Development Application No. DA/2024/0882 to 

contravene the Height of building development standard in Clause 4.3 of Inner West 

Local Environmental Plan 2022 the Inner West Local Planning Panel is satisfied that 

the Applicant has demonstrated that: 

(a) compliance with the development standard is unreasonable or unnecessary in 

the circumstances, and 

(b) there are sufficient environmental planning grounds to justify the contravention 

of the development standard. 

B. In relation to the proposal in Development Application No. DA/2024/0882 to 

contravene the Landscaped Area non-discretionary development standard in Section 

19(2)(b) of State Environmental Planning Policy (Housing) 2021 the Inner West Local 

Planning Panel is satisfied that the Applicant has demonstrated that: 

(a) compliance with the development standard is unreasonable or 

unnecessary in the circumstances, and 

(b) there are sufficient environmental planning grounds to justify the 

contravention of the development standard. 

C. In relation to the proposal in Development Application No. DA/2024/0882 to 

contravene the Car Parking non-discretionary development standard in Section 

148(2)(a) of State Environmental Planning Policy (Housing) 2021 the Inner West Local 

Planning Panel is satisfied that the Applicant has demonstrated that: 

(a) compliance with the development standard is unreasonable or 

unnecessary in the circumstances, and 

(b) there are sufficient environmental planning grounds to justify the 

contravention of the development standard. 

 

D. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 

Assessment Act 1979, grant consent to Development Application No. DA/2024/0882 

for alterations and additions to an approved Residential Flat Building under 

DA/2020/0583 dated 17 September 2021, which includes the construction of a new 

3rd level with 7 additional residential units and the allocation of 11 affordable housing 

units. at 314 Liverpool Road ASHFIELD subject to the conditions listed in Attachment 

A below. 
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Attachment A – Recommended conditions of consent  
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Attachment B – Plans of proposed development 
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Attachment C – Section 4.6 Exception to Development Standards  
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Attachment D – Section 4.6 Exception to Development Standards  
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Attachment E – Section 4.6 Exception to Development Standards  
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