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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2024/0933 

Address 57 Nelson Street ROZELLE   

Proposal Alterations and additions to an existing mixed-use building, 
including partial demolition of existing structures, construction of 
ground floor and first floor addition and associated works, 
including remediation of the site 

Date of Lodgement 30 October 2024 

Applicant Mr Ray Stevens 

Owner Justine V Patterson 

Number of Submissions One (1) in opposition  

Cost of works $952,500.00 

Reason for determination at 

Planning Panel 

Section 4.6 variation exceeds 10% 

Main Issues Non-compliance with Floor Space Ratio, Site Coverage and 

Landscaped Area development standards; Impact to the heritage 

conservation area, Visual Privacy impact to an adjoining property. 

Recommendation Approved with Conditions  

Attachment A Recommended conditions of consent  

Attachment B Plans of proposed development 

Attachment C Section 4.6 Exception to Development Standards  

Attachment D Statement of Heritage Significance of Heritage Conservation 

Area 
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1.   Executive Summary 
 
This report is an assessment of the application submitted to Council for alterations and 
additions to an existing mixed-use building, including partial demolition of existing structures, 
construction of ground floor and first floor addition and associated works, including remediation 
of the site at 57 Nelson Street Rozelle.  
 
The application was notified to surrounding properties and one (1) submission was received 
in response to the initial notification. 
 
The main issues that have arisen from the application include:  
 

• Non-compliance with Floor Space Ratio, Site Coverage and Landscaped Area 
development standards. 

• Impact to the Heritage Conservation Area. 

• Visual privacy impact to an adjoining property. 
 
The non-compliances are considered to be acceptable subject to conditions to reduce the size 
of the proposed first floor balcony and conditions in relation to colours and materials and the 
application is recommended for approval.  
 

2.   Proposal 
 
The proposal is for a staged application to convert the rear-most part of the building for 
residential use and to allow the community arts use to continue in the front part of the building 
as follows;  
 

• Retain and refurbish original doors and windows and fascia signage; 

• Replace finial/flag mast on gable of Stage 1 building; 

• Replace asbestos-cement roof cladding of Stage 1 building with galvanised corrugated 
steel, guttering and downpipes;  

• Repair front parapet cornice mouldings to Stage 2 building;  

• The rear Stage 3 part of the building is proposed for conversion to a dwelling house 
with arts workshop, inserting a first floor within essentially the existing building 
envelope and removing parts of the building to provide ground-level garden space and 
a private open space terrace at first-floor level, and involving the following alterations:  

• Demolish central part of western two-storey wall and central part of single-storey roof; 
provide open garden space;  

• Demolish part roof and part gable wall in north-east corner; provide first-floor terrace 
with operable louvred roof; 

• Alterations at ground-floor level to provide entry, living/workspace, home office, 
bedroom with walk-in wardrobe and en-suite bathroom, toilet, laundry, lift and stair to 
first-floor level; kitchen and toilet on western side accessible from Stage 1 building; 

• New first-floor level to provide dining, kitchen, living, master bedroom with walk-in 
wardrobe and en-suite bathroom, storage, toilet; terrace at rear; toilet on western side 
accessible from Stage 1 building; 

• Demolish roof, rebuild at lower pitch from existing ridge level, replace asbestos-cement 
roof cladding with galvanised corrugated steel, guttering and downpipes;  

• Replace asbestos-cement roof cladding of western single-storey element with 
galvanised corrugated steel, guttering and downpipes;  

• Remove concrete paving of open area at front of site; provide garden bed along 
eastern side; re-pave remainder for pedestrian access pathway and driveway/parking 
spaces for two cars in tandem;  
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• New metal railing front fence and swing/slide access gates. The concrete blockwork 
walls of the Stage 3 building will be painted; 

• New windows and doors will be framed in powder-coated aluminium; 

• Strip side window sills of paint and repair as required; and 

• Repair and repaint as required. 
 
Note:  This proposal is not a staged development.  
 

3.   Site Description 
 
The subject site is located on the northern side of Nelson Street, between Darling Street and 
Evans Street. The site is generally rectangular shaped with a total area of 357 sqm and is 
legally described as Lot 1 in DP1295190. The site has a frontage to Nelson Street of 11.72 
metres and has no rear access.  
 
The site contains a building constructed in three stages: Stage 1, a two-storey late Victorian 
double-brick industrial building with a gabled roof; Stage 2, a single-storey early twentieth-
century addition to the front with a parapet roof; and Stage 3, an extension to the rear, a large 
open hall of two-storey scale with a single-storey annex along the western boundary built in 
1973 of concrete block construction for use by the then recently established Rozelle School 
of Visual Arts.  
 
Adjoining to the east and west at Nos. 51 and 59 respectively are two-storey Victorian terrace 
houses; there is a large Brachychiton acerifolius (Illawarra flame) tree in the back yard of No. 
51 and a large Corymbia maculata (Spotted gum) tree in the back yard of No. 61 near its 
boundary with No. 59. Adjoining to the rear are the back yards of Nos. 26 and 28 Bruce Street, 
the latter currently being redeveloped.  
 
The immediate locality contains a variety of residential development, mostly late Victorian 
houses of one or two storeys on relatively small lots, and along Darling Street the Rozelle local 
business centre. 
 
The property is not heritage listed, however, it is located within a Heritage Conservation Area. 
The property is not identified as a flood prone lot.  
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Figure 2: Photo of subject site as viewed from Nelson Street  

 

 

Figure 3: Zoning Map (subject site in red) 

 

4.   Background 
 

Site History 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 

Application Proposal Decision & Date 

DA3742 Use of the building as a Visual Arts Training 
School.  

Approved 5 
March 1970 

DA3742 Modification to DA 3742 which include extending 
hours of operation  

Approved 20 
March 1997 

PDA/2024/0077 Adaptive reuse of former Rozelle Visual Arts 
School for residential and related arts tenancy with 
parking 

Issued 15 July 
2024 

 
Surrounding Properties 
 

Application Proposal Decision & Date 

DA/2024/0442 51 Nelson Street 
Alterations and additions to an existing detached 
dwelling house, including partial demolition of 
existing structures and construction of a two storey 
addition and attic level 

28/02/2025 
Approved 

  



Inner West Local Planning Panel ITEM 8 

 

PAGE 615 

 

 

Application History 
 
The following table outlines the relevant history of the subject application.  
 

Date Discussion / Letter / Additional Information  

15 January 2025 A request for further information was sent to the applicant requiring the 
following;  
 

• Issues in relation to compliance with development standards/ 
adaptive re-use 

• Issues in relation to impacts on the Heritage Conservation 
Area 

• Issues in relation to visual privacy 

• Issues in relation to impact on neighbouring tree 

5 February 2025 Amended plans and supporting documentation were received. 
 
The amendments included amendments to materials and finishes and 
the introduction of louvre screening over W16. 
 
Renotification was not required in accordance with Council’s 
Community Engagement Strategy. The amended plans and supporting 
documentation are the subject of this report. 

 

5.   Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979).  
 

A. Environmental Planning Instruments 

 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
 

State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 
to the carrying out of any development on land unless: 
 

(a)  it has considered whether the land is contaminated, and 
 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

 
(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 



Inner West Local Planning Panel ITEM 8 

 

PAGE 616 

 

In considering the above, there is evidence of contamination on the site.  
 
The site has previously been used for industrial purposes, including explosives and 
gunpowder manufacture, printing works, embossing machine manufacture and footwear 
manufacture. A Detailed Site Investigation and Assessment Report has been submitted with 
the application. The investigation found asbestos and lead levels to exceed relevant screening 
levels/assessment criteria. The report recommended the site could be made suitable for the 
use subject to: 
 

a. RAP being prepared and implemented, followed by a Validation Report 
b. Hazardous Materials Report and asbestos management plan being prepared 
c. Waste classification for off site disposal of materials removed from site 

 
A Remediation Action Plan (RAP) has also been provided with the Development Application, 
which recommends excavation of contaminated soils/removal of contaminated materials and 
off-site disposal as the preferred remediation strategy, followed by remediation.  
 
On the basis of this report the consent authority can be satisfied that the land will be suitable 
for the proposed use and that the land can be remediated. Standard conditions will be 
recommended to require the RAP recommendations to be implemented and site to be 
validated prior to occupation. 
 
SEPP (Biodiversity and Conservation) 2021 
 
Chapter 2 Vegetation in non-rural areas  
 
The Biodiversity and Conservation SEPP requires consideration for the protection and/or 
removal of vegetation and gives effect to the local tree preservation provisions of Part C1.14 
- Tree Management of the Leichhardt Development Control Plan 2013 (LDCP 2013).   
 
Assessment of the proposal against the above controls as concluded as follows: 
 

• There are no trees on the subject site that will be adversely affected by the proposal.   
• There is a large and significant Eucalypt at rear of 61 Nelson St, has a broad canopy 

which extends across No 59 and over part of the subject site, and during the 
assessment of the proposal, Council requested that the applicant demonstrate that 
construction of the proposal will require little or no pruning, which could be illustrated 
with height poles, indicating the extent the proposed structure. In response, String lines 
have been set up for the extent of the raised roof of 600mm. The raised roof will be 
clear of peripheral foliage of the tree one house removed from the site. In response, 
string lines have been set up for the extent of the raised roof line, and photos of this 
string lines have been provided demonstrating that the raised roof will be clear of 
peripheral foliage of the tree one house removed from the site. A review of this 
information has concluded that the proposed building fabric will be clear of the Eucalypt 
of concern, and  even allowing for a scaffolding zone, it appears that the works can be 
undertaken without damaging the canopy of the neighbouring tree; and 

• The Buckinghamia celsissima (Ivory Curl Flower) proposed in the Landscape Plan is 
an adequate tree planting.   

 
Overall, the proposal is considered acceptable with regard to the Biodiversity and 
Conservation SEPP and Part C1.14 - Tree Management of the LDCP 2013, subject to the 
imposition of conditions, including tree protection and replacement tree planting conditions, 
which have been included in the recommendation of this report.  
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Chapter 6 Water Catchments 
 
Section 6.6 under Part 6.2 of the Biodiversity and Conservation SEPP provides matters for 
consideration which apply to the proposal. The subject site is located within the designated 
hydrological catchment of the Sydney Harbour Catchment and is subject to the provisions 
contained within Chapter 6 of the above Biodiversity Conservation SEPP.  
 
The proposal is not in the immediate vicinity of Sydney Harbour or any waterway, and would 
not have an adverse effect in terms of water quality and quantity, aquatic ecology, flooding, or 
recreation and public access.  
 
SEPP (Sustainable Buildings) 2022  
 
Chapter 2 Standards for residential development - BASIX 
 
The application is accompanied by a BASIX Certificate (lodged within 3 months of the date of 
the lodgment of this application) in compliance with the EP&A Regulation 2021. 
 
SEPP (Transport and Infrastructure) 2021 
 
Chapter 2 Infrastructure - Development likely to affect an electricity transmission or distribution 
network 
 
The proposed development meets the criteria for referral to the electricity supply authority 
within Section 2.48 of the Transport and Infrastructure SEPP and has been referred for 
comment for 21 days. 
 
Ausgrid consents to the development subject to conditions which have been included as 
conditions of consent. 
 
Overall, subject to compliance with relevant Ausgrid Network Standards and SafeWork NSW 
Codes of Practice the proposal satisfies the relevant controls and objectives. 
 
 
Part 3.4 Schools – Specific Development Controls 
 
Section 3.36(6) of the SEPP requires the consent authority to take the following into 
consideration: 
 

(a) the design quality of the development when evaluated in accordance with the design 
quality principles set out in Schedule 8, and 

(b) whether the development enables the use of school facilities (including recreational 
facilities) to be shared with the community. 

 
DA 3742 approved the subject site to be used as a school for visual arts. under the banner of 
the Rozelle School of Visual Arts the site has been used for a wide variety of artistic, 
recreational and creative purposes, including dance classes and community arts activities as 
currently carried out. 
 
The proposal is to convert the rearmost part of the building for their own residential use and 
to allow the existing approved use to continue in the front part of the site (therefore there is a 
reduction of the gross floor area associated with the school use). 
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The following is an assessment against the seven design quality principles. 
 

Principle Comment Compliance 
1 – context, built 
form and 
landscape 

The proposed development retains the built form to the front 
portion of the site and will be of a built form that is compatible 
with the existing streetscape. There is negligible landscaped 
area currently existing and the proposal will result in an increase 
of landscaped areas at the front portion of the site. 

Yes 

2 – sustainable, 
efficient and 
durable 

While direct solar access cannot be achieved due to the 
orientation of the site, the proposal will continue to allow cross 
ventilation and is considered to acceptable.  

Yes 

3 – accessible 
and inclusive 

A BCA report had been submitted in support of the application. 
The Certifier would need to be satisfied with compliance at CC 
stage where performance solutions may be utilised. 

Yes 

4 – health and 
safety 

No significant changes to existing in this regard and therefore is 
considered to be acceptable. 

Yes 

5 – Functional 
and comfortable 

Direct solar access cannot be achieved due to the orientation of 
the site and will not result in any adverse visual or acoustic 
privacy as this is similar to the existing situation in this regard and 
therefore is considered to be acceptable. 

Yes 

6 – Flexible and 
adaptable 

The design is one where it can be adapted to other type of 
educational uses. 

Yes 

7 – Visual 
appeal 

The proposed development retains the built form and aesthetics 
to the front portion of the site and will be compatible with the 
existing streetscape. 

Yes 

 
Given the above, the proposal includes sufficient information to determine that the use of 
school facilities (including any recreational facilities) are to be shared with the community in 
accordance with Section 3.36 of SEPP (Transport and Infrastructure) 2021. 
 

Inner West Local Environmental Plan 2022 (IWLEP 2022) 
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 

Section Proposed Compliance 

Section 1.2 
Aims of Plan  

The proposal, subject to conditions, satisfies the section as 
follows: 

 

• The proposal encourages development that 
demonstrates efficient and sustainable use of energy and 
resources in accordance with ecologically sustainable 
development principles, 

• The proposal prevents adverse social, economic and 
environmental impacts on the local character of Inner 
West, 

• The proposal prevents adverse social, economic and 
environmental impacts, including cumulative impacts 

Yes, subject 
to conditions 

 
Part 2 – Permitted or Prohibited Development 
 

Section Proposed Compliance 

Section 2.3  
Zone 
Objectives and 

See discussion below 
 

Yes, subject 
to conditions 
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Section Proposed Compliance 

Land Use 
Table 
 

Section 2.7  
Demolition 
Requires 
Development 
Consent  

The proposal satisfies the section as follows: 
 

• Demolition works are proposed, which are permissible with 
consent; and  

• Standard conditions are recommended to manage impacts 
which may arise during demolition. 

Yes, subject 
to conditions 

 
Section 2.3 - Land Use Table and Zone Objectives 
 
The site is zoned R1 under the IWLEP 2022. The IWLEP 2022 defines this mixed-use 
development as: 
 

dwelling house means a building or place used predominantly as a place of residence 
 
educational establishment means a building or place used for education (including 
teaching 

 
The workshop component is considered to be an ancillary use to the residential dwelling and 
meets the definition of home occupation: 
 

home occupation means an occupation that is carried on in a dwelling, or in a building 
ancillary to a dwelling, by one or more permanent residents of the dwelling and that does 
not involve— 
(a)  the employment of persons other than those residents, or 
(b)  interference with the amenity of the neighbourhood by reason of the emission of noise, 
vibration, smell, fumes, smoke, vapour, steam, soot, ash, dust, waste water, waste 
products, grit or oil, traffic generation or otherwise, or 
(c)  the display of goods, whether in a window or otherwise, or 
(d)  the exhibition of any signage (other than a business identification sign), or 
(e)  the sale of items (whether goods or materials), or the exposure or offer for sale of items, 
by retail, 
but does not include bed and breakfast accommodation, home occupation (sex services) 
or sex services premises 

 
The proposed development introduces a dwelling house and educational establishment which 
are not listed as a prohibited development under R1 Zoning land use table and therefore is a 
permissible use. It can also be noted that as R1 is listed as a prescribed zone under Part 
3.34(1) of State Environmental Planning Policy (Transport and Infrastructure) 2021, S3.36 of 
the SEPP also allows schools to be permissible use within the R1 Zoning. The school is an 
existing use on the site.  
 
The proposal is consistent with the relevant objectives of the zone in providing the housing 
needs of the community and contributes towards providing a variety of housing types and 
densities in the locality. 
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Part 4 – Principal Development Standards 

Section 4.4 - Floor Space Ratio Development Standard  

Section Proposed Compliance 

Section 4.3C 
(3)(a) 
Landscaped 
Area 

Minimum 20% (site area > 235sqm) No 

Proposed 15.5% (55.2 sqm) 

Variation 16sqm or 22.7% 

Section 4.3C 
(3)(b)  
Site Coverage 

Maximum 60% (214 sqm) No 

Proposed 70% (250 sqm) 

Variation 36 sqm or 16.7% 

Section 4.4 
Floor Space 
Ratio  

Maximum 0.7:1 or 250sqm No 

Proposed 1.04:1 or 370.7sqm  

Variation 120.8sqm or 48.3% 

Section 4.5  
Calculation of 
Floor Space 
Ratio and Site 
Area  

The Site Area and Floor Space Ratio for the proposal has been 
calculated in accordance with the section. 

Yes 

Section 4.6  
Exceptions to 
Development 
Standards 

The applicant has submitted a variation request in accordance 
with Section 4.6 to vary Section 4.3C(a)(b) and 4.4 – see 
discussion below.  
 

See discussion 
below 

 
Section 4.6 – Exceptions to Development Standards  

 

The applicant seeks a variation to the above mentioned under section 4.6 of the 
IWLEP 2022.  
 
Section 4.6 allows Council to vary development standards in certain circumstances 
and provides an appropriate degree of flexibility to achieve better design outcomes.  
  

A written request has been submitted to Council in accordance with Section 4.6(3) of 
the IWLEP 2022 justifying the proposed contravention of the development standard. 
In order to demonstrate whether strict numeric compliance is unreasonable and 
unnecessary in this instance, the proposed exception to the development standard 
has been assessed against the objectives and provisions of Section 4.6 of the IWLEP 
2022 below.   
 
Landscaped Area 

 
The applicant seeks variations to the Landscaped Area and Site Coverage development 
standards under Section 4.6 of the IWLEP 2022 by 22.7% or -16sqm (Landscaped Area).  It 
can be noted that despite this non-compliance, this is an improvement to the existing situation 
as there is nil Landscaped Area currently existing on the site. Section 4.6 allows Council to 
vary development standards in certain circumstances and provides an appropriate degree of 
flexibility to achieve better design outcomes.  
  
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below. A written 
request has been submitted to Council in accordance with Section 4.6(3) of the IWLEP 2022 
justifying the proposed contravention of the development standard.  
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Whether compliance with the development standard is unreasonable or unnecessary  

  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the landscaped area and site 
coverage development standards are achieved notwithstanding the numeric non-
compliance.   
 
The first objective of Section 4.3C is “to provide landscaped area for substantial tree planting 
and for the use and enjoyment of residents”. The written request is as follows: 
 

• The proposal includes removal of concrete paving at the front of the site to provide a 
garden bed on the eastern side and demolition of part of the building to provide an 
area of open garden space against the western boundary of the site that exceeds 
Council’s dimensional requirements for private open space.  Both spaces will be 
available for the use and enjoyment of residents.  Because of the proximity of buildings, 
however, neither space is suitable for substantial tree planting. Nevertheless, the 
proposal will provide two open areas of sufficient dimensions to provide useful 
residential amenity for the occupants and both spaces would be suitable for the 
planting of one or more small trees. 

 
In consideration of the points above, despite the shortfall, the proposal includes sufficient 
space for tree planting and landscaping that benefits residents. Accordingly, the breach is 
consistent with the first objective. 
 
The second objective of Section 4.3C is “to maintain and encourage a landscaped corridor 
between adjoining properties”. The written request provides several points for demonstrating 
how the second objective is met notwithstanding the non-compliances. The key point in the 
applicant’s written request is as follows: 
 

• Many nearby back yards are small and/or paved and any landscaped corridor is 
discontinuous, but the proposal will provide two vegetated areas (where there is 
currently none) that could form part of such a corridor. 

 
In consideration of the points above, the proposed design does not result in any further 
reduction of Landscaped Area, and as there are limited opportunities to provide a landscaped 
corridor between adjoining properties, it is considered to be acceptable in this regard. 
Accordingly, the proposed breach is consistent with the second objective. 
 
The third objective of Section 4.3C is “to ensure that development promotes the desired 
character of the neighbourhood”. The written request is as follows: 
 

• The existing non-residential building is not typical of the surrounding residential 
neighbourhood, but the LEP makes specific provision for the adaptive reuse of such 
buildings for residential use. As one would expect in those circumstances, the 
proportion of built form to open area will remain greater than is typical in the 
neighbourhood, but the proposal is consistent with the zone objectives relating to a 
variety of housing types and densities and maintaining the character of built and natural 
features in the surrounding area as well as with the relevant elements of desired future 
character set out in part C2.2.5.1 The Valley Rozelle Distinctive Neighbourhood of 
Leichhardt Development Control Plan 2013 (LDCP 2013). 

 
In consideration of the points above, strict compliance with the Landscaped Area and Site 
Coverage requirements is unreasonable and unnecessary given the unique characteristics of 
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the subject site where a non-residential building is currently exists. Overall, the proposed 
development is consistent with the desired character of the neighbourhood. Accordingly, the 
proposed breach is consistent with the third objective. 
 
The fourth objective of Section 4.3C is “to encourage ecologically sustainable development”. 
The written request is as follows: 
 

• The proposed adaptive reuse of a substantial building with a significant increase in 
landscaped area (from a zero base) represents an ecologically sustainable 
development of the site.. 

 
In consideration of the points above, the objective of encouraging ecologically sustainable 
development is met through adherence to BASIX and landscape enhancements. Accordingly, 
the proposed breach is consistent with the fourth objective. 
 
The fifth objective of Section 4.3C is “to control site density”. The written request provides 
several points for demonstrating how the fifth objective is met notwithstanding the non-
compliances. The key points in the applicant’s written request are summarised as follows: 
 

• This objective, which is primarily achieved by management of floor space ratio, is not 
strictly relevant to the landscaped area standard. Under clause 6.12(5) of the LEP, the 
floor space ratio development standard is not applicable to the subject site. 

 
In consideration of the points above, this statement incorrectly states that Floor Space Ratio 
is not applicable. As the proposed additional floor area as part of this application is not located 
fully within the building envelope of the existing area, therefore Clause 6.12 of IWLEP 2022 
cannot apply. Notwithstanding this, as the proposal does not extend beyond the building 
footprint of the existing building and the proposed Landscaped Area is an improvement to the 
existing situation where no Landscaped Area exists, the non-compliance of the Landscaped 
Area standard does not have a direct impact to density. Accordingly, the breach is consistent 
with the fifth objective. 
 
The sixth objective of Section 4.3C is “to provide for landscaped areas and private open 
space”. The written request provides several points for demonstrating how the fifth objective 
is met notwithstanding the non-compliances. The applicant’s written request is as follows: 
 

• “As set out above, the proposal incorporates landscaped areas and private open 
space.” 

 
In consideration of the points above, the objective of providing Landscaped Areas and Private 
Open Space (POS) is met through the provision of modest courtyards sufficient landscaping. 
The compliant POS ensures that the development provides adequate outdoor space for 
residents. Accordingly, the breach is consistent with the sixth objective. 
 

As the proposal achieves the objectives of the Landscaped Area development standard, 

compliance is considered unreasonable and unnecessary in this instance.  

  

Whether there are sufficient environmental planning grounds to justify contravening the 

development standard  

  

Pursuant to Section 4.6(3)(b), the Applicant advances 5 environmental planning grounds to 

justify contravening the landscaped area development standard. Each will be dealt with in turn:  
 
Environmental Planning Ground 1 – To comply with the landscaped area standard it would 
be necessary to demolish more of the building and/or further reduce the provision of car 
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parking for the Rozelle School of Visual Arts. The proposed provision of landscaped area is 
reasonable as argued above in relation to the objectives of the control. By adaptive reuse of 
part of the building to provide residential accommodation with a good standard of amenity 
while maintaining the long-established community arts activity in the front part of the building, 
the proposal represents proper development and conservation of resources on the site and 
will enhance social and economic welfare in accordance with s1.3(a) of the EP & A Act. 
 
Comment – This environmental planning ground is accepted because, notwithstanding the 
non-compliance, the proposed landscaping does not inhibit the ability of the site to 
accommodate adequate areas for tree planting and recreational purposes.  
 
Environmental Planning Ground 2 – With exceptions that arise from the nature of existing 
development on the site, the proposed development otherwise complies with the relevant 
provisions of the applicable environmental planning instruments and development control plan 
[s4.15(1)(a) of the EPA Act] and represents orderly and economic development of the site in 
accordance with s1.3(c) of the EPA Act 
 
Comment – This environmental planning ground is accepted because the non-compliance is 
directly related to the existing building form, and the proposal represents an improvement to 
Landscaped Area provision on this site. 
 
Environmental Planning Ground 3 – By enabling its longer-term occupation and 
conservation, the proposal will extend the useful life of the building without material adverse 
impacts on streetscape, character, amenity or heritage values [s4.15(1)(b) of the EPA Act] 
and represents sustainable management of built heritage in accordance with s1.3(f) of the 
EPA Act. 
 
Comment – This environmental planning ground is accepted because the proposal maintains 
the visual characteristics of the existing building and aligns with the desired future character 
of the area, despite non-compliances with Landscaped Area.  
 
Environmental Planning Ground 4 – The proposal will allow the implementation of 
alterations that will improve the design and amenity of the building and the health and safety 
of its occupants in accordance with s1.3(g) and s1.3(h) of the EPA Act 
 
Comment – This planning ground is accepted as there are no significant adverse impacts on 
neighbouring properties, and the proposal provides adequate amenity for its future occupants. 
 
Environmental Planning Ground 5 – Consistent with the LEP provisions for adaptive reuse 
of non-residential buildings for dwellings, the site is suitable for the proposed development 
[s4.15(1)(c) of the EPA Act]. 
 
Comment – As the proposal includes elements that extends beyond the existing building 
enveloped, Clause 6.12(4) of IWLEP 2022 is not achieved, and therefore, Clause 6.12 does 
not apply to this proposal and this environmental planning ground is not accepted. 
 
Cumulatively, and while not all the grounds have been adequately made out, the grounds 1-4  
are considered sufficient to justify contravening the development standard in question.  
   
For the reasons outlined above, it is recommended that the section 4.6 exception be granted.  
 
Site Coverage Development Standard 
 
The applicant seeks variations to the Site Coverage development standards under Section 
4.6 of the IWLEP 2022 by 16.7% or 36sqm (Site Coverage). It can be noted that despite a 
non-compliance, this is an improvement to the existing situation as the proposal reduces the 
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building footprint by 26 sqm to create private open space. Section 4.6 allows Council to vary 
development standards in certain circumstances and provides an appropriate degree of 
flexibility to achieve better design outcomes.  
  
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below. A written 
request has been submitted to Council in accordance with Section 4.6(3) of the IWLEP 2022 
justifying the proposed contravention of the development standard.  
 

Whether compliance with the development standard is unreasonable or unnecessary  

  
 
The first objective of Section 4.3C is “to provide landscaped area for substantial tree planting 
and for the use and enjoyment of residents”. The written request is as follows: 
 

• The proposal includes removal of concrete paving at the front of the site to provide a 
garden bed on the eastern side and demolition of part of the building to provide an 
area of open garden space against the western boundary of the site that exceeds 
Council’s dimensional requirements for private open space. Both spaces will be 
available for the use and enjoyment of residents. Because of the proximity of buildings, 
however, neither space is suitable for substantial tree planting. Nevertheless, the 
proposal will provide two open areas of sufficient dimensions to provide useful 
residential amenity for the occupants and both spaces would be suitable for the 
planting of one or more small trees. 

 
In consideration of the points above, despite the shortfall, the proposal includes sufficient 
space for tree planting and landscaping that benefits residents. Accordingly, the breach is 
consistent with the first objective. 
 
The second objective of Section 4.3C is “to maintain and encourage a landscaped corridor 
between adjoining properties”. The written request provides several points for demonstrating 
how the second objective is met notwithstanding the non-compliances. The key point in the 
applicant’s written request is as follows: 
 

• Many nearby back yards are small and/or paved and any landscaped corridor is 
discontinuous, but the proposal will provide two vegetated areas (where there is 
currently none) that could form part of such a corridor. 

 
In consideration of the points above, the proposed design does not result in any further 
reduction of Landscaped Area and as there are limited opportunities to provide a landscaped 
corridor between adjoining properties, it is considered to be acceptable in this regard as the 
proposal reduces the overall site coverage. Accordingly, the proposed breach is consistent 
with the second objective. 
 
The third objective of Section 4.3C is “to ensure that development promotes the desired 
character of the neighbourhood”. The written request is as follows: 
 

• The existing non-residential building is not typical of the surrounding residential 
neighbourhood, but the LEP makes specific provision for the adaptive reuse of such 
buildings for residential use. As one would expect in those circumstances, the 
proportion of built form to open area will remain greater than is typical in the 
neighbourhood, but the proposal is consistent with the zone objectives relating to a 
variety of housing types and densities and maintaining the character of built and natural 
features in the surrounding area as well as with the relevant elements of desired future 
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character set out in part C2.2.5.1 The Valley Rozelle Distinctive Neighbourhood of 
Leichhardt Development Control Plan 2013. 

 
In consideration of the points above, strict compliance with the Landscaped Area and Site 
Coverage requirements is unreasonable and unnecessary given the unique characteristics of 
the subject site where a non-residential building is currently existing. Overall, the proposed 
development is consistent with the desired character of the neighbourhood. Accordingly, the 
proposed breach is consistent with the third objective. 
 
The fourth objective of Section 4.3C is “to encourage ecologically sustainable development”. 
The written request provides several points for demonstrating how the fourth objective is met 
notwithstanding the non-compliances. The key points in the applicant’s written request is as 
follows: 
 

• The proposed adaptive reuse of a substantial building with a significant increase in 
landscaped area (from a zero base) represents an ecologically sustainable 
development of the site.. 

 
In consideration of the points above, the objective of encouraging ecologically sustainable 
development is met through adherence to BASIX and landscape enhancements. Accordingly, 
the proposed breach is consistent with the fourth objective. 
 
The fifth objective of Section 4.3C is “to control site density”. The written request is as follows: 
 

• This objective, which is primarily achieved by management of floor space ratio, is not 
strictly relevant to the landscaped area standard. Under clause 6.12(5) of the LEP, the 
floor space ratio development standard is not applicable to the subject site. 

 
In consideration of the points above this statement incorrectly states that Floor Space Ratio is 
not applicable. As the proposed additional floor area as part of this application is not located 
fully within the building envelope of the existing area, therefore Clause 6.12 of Inner West LEP 
2022 cannot apply. Notwithstanding this, as the proposal does not extend beyond the building 
footprint of the existing building, and in fact results in a reduction of 26 sqm, and the non-
compliance with the Site Coverage standard does not have a direct impact to density. 
Accordingly, the breach is consistent with the fifth objective. 
 
The sixth objective of Section 4.3C is “to provide for landscaped areas and private open 
space”. The written request provides several points for demonstrating how the fifth objective 
is met notwithstanding the non-compliances. The applicant’s written request is as follows: 
 

• “As set out above, the proposal incorporates landscaped areas and private open 
space.” 

 
In consideration of the points above, the objective of providing landscaped areas and Private 
Open Space (POS) is met through the provision of modest courtyards sufficient landscaping. 
The compliant POS ensure that the development provides adequate outdoor space for 
residents. Accordingly, the breach is consistent with the sixth objective. 
 

As the proposal achieves the objectives of the landscaped area development 
standard, compliance is considered unreasonable and unnecessary in this instance.  
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Whether there are sufficient environmental planning grounds to justify contravening the 

development standard  

  

Pursuant to Section 4.6(3)(b), the Applicant advances fourteen environmental 
planning grounds to justify contravening the Site Coverage Area development 
standard. Each will be dealt with in turn:  
 
Environmental Planning Ground 1 – To comply with the site coverage standard it would be 
necessary to demolish more of the building. The proposed site coverage is reasonable as 
argued above in relation to the objectives of the control. By adaptive reuse of part of the 
building to provide residential accommodation with a good standard of amenity while 
maintaining the long-established community arts activity in the front part of the building, the 
proposal represents proper development and conservation of resources on the site and will 
enhance social and economic welfare in accordance with s1.3(a) of the EPA Act. 
 
Comment – This environmental planning ground is accepted because, notwithstanding the 
non-compliance, given that the existing building form and the front portion of the building is 
preserved, the proposal is compatible with the existing streetscape and allows additional 
residential accommodation while maintaining the school use that retains economic activity to 
this site.  
 
Environmental Planning Ground 2 – With exceptions that arise from the nature of existing 
development on the site, the proposed development otherwise complies with the relevant 
provisions of the applicable environmental planning instruments and development control plan 
[s4.15(1)(a) of the EPA Act] and represents orderly and economic development of the site in 
accordance with s1.3(c) of the EPA Act 
 
Comment – This environmental planning ground is accepted because the proposed building 
footprint is a reduction compared to the existing footprint of 26 sqm (to create private open 
space), and subject to conditions, will achieve general compliance with the relevant provisions 
of IWLEP 2022 and LDCP 2013. 
 
Environmental Planning Ground 3 – By enabling its longer-term occupation and 
conservation, the proposal will extend the useful life of the building without material adverse 
impacts on streetscape, character, amenity or heritage values [s4.15(1)(b) of the EPA Act] 
and represents sustainable management of built heritage in accordance with s1.3(f) of the 
EPA Act. 
 
Comment – This environmental planning ground is accepted because the proposal maintains 
the visual characteristics of the existing building and aligns with the desired future character 
of the area, despite non-compliances with the Site Coverage development standard.  
 
Environmental Planning Ground 4 – The proposal will allow the implementation of 
alterations that will improve the design and amenity of the building and the health and safety 
of its occupants in accordance with s1.3(g) and s1.3(h) of the EPA Act 
 
Comment – This planning ground is accepted as, subject to conditions, there are no 
significant adverse impacts on neighbouring properties and provides adequate amenity for its 
future occupants. 
 
Environmental Planning Ground 5 – Consistent with the LEP provisions for adaptive reuse 
of non-residential buildings for dwellings, the site is suitable for the proposed development 
[s4.15(1)(c) of the EPA Act]. 
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Comment – As the proposal includes elements that extend beyond the existing building 
enveloped, Clause 6.12(4) of IWLEP 2022 is not achieved, and therefore, Clause 6.12 does 
not apply to this proposal and this environmental planning ground is not accepted. 
 

Cumulatively, and while not all the grounds have been adequately made out, the 
grounds 1-4  are considered sufficient to justify contravening the development 
standard in question.  
   

For the reasons outlined above, it is recommended that the section 4.6 exception be 
granted.  
 
Floor Space Ratio Development Standard 
 
The applicant seeks a variation to the above mentioned under section 4.6 of the IWLEP 2022 
by 48.3% or 120sqm. Section 4.6 allows Council to vary development standards in certain 
circumstances and provides an appropriate degree of flexibility to achieve better design 
outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below. A written 
request has been submitted to Council in accordance with Section 4.6(3) of the IWLEP 2022 
justifying the proposed contravention of the development standard. 
 
Whether compliance with the development standard is unreasonable or unnecessary  
 
The first objective of Section 4.4 is “to establish a maximum floor space ratio to enable 
appropriate development density”. The written request is as follows: 
 

• The site has a long history of a wide variety of community arts activities. The proposal 
involves the continued use of the front parts of the building for these activities and the 
conversion of the rear part of the building for residential use. The proposed additional 
floor area will allow conversion of a warehouse-style building into a family dwelling with 
a satisfactory level of residential amenity. The proposal will result in a population 
density of one family on the site and represents a reduction in the intensity of 
community arts land use. It will not materially affect the capacity of existing or planned 
infrastructure. 

 
The proposal retains the front portion of the existing building and results in a small reduction 
in building footprint to create private open space. Despite the additional floor area not being 
fully located within the existing building envelope, the additional height and bulk is minor, and 
subject to conditions in relation to privacy, will have acceptable amenity to the adjoining 
properties. Therefore the proposed density is considered to be appropriate despite the non-
compliance. Accordingly, the breach is consistent with the first objective, given the proposed 
FSR will maintain an appropriate development density having regard to the site and adjoining 
context.  
 
The second objective of Section 4.4 is “to ensure development density reflects its locality”. 
The written request states that: 
 

• The existing non-residential building is not typical of the surrounding residential 
neighbourhood, but the LEP makes specific provision for the adaptive reuse of such 
buildings for residential use. The proposed conversion involves the insertion of an 
additional level (and hence floor area) within a building of large volume with only minor 
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extension of the roof form to provide an acceptable level of residential amenity. Despite 
the quantum of the proposed FSR, the building envelope will be little altered.  

• As perceived from the street and neighbouring properties, the appearance of the 
building will be improved. The proposal is consistent with the zone objectives relating 
to a variety of housing types and densities and maintaining the character of built and 
natural features in the surrounding area as well as with the relevant elements of 
desired future character set out in part C2.2.5.1 The Valley Rozelle Distinctive 
Neighbourhood of Leichhardt Development Control Plan 2013. 

 
The proposed development is compatible with regard to the development density and building 
bulk and scale found in this part of Rozelle, where Nelson Street is predominately of two storey 
presentation to the street. This justification is accepted, given the scale of proposed additions 
and nearby development. Accordingly, the breach is consistent with the second objective. 
 
The third objective of Section 4.4 is “to provide an appropriate transition between 
development of different densities”. The written request states: 
 

• The site is almost contiguous with the Rozelle local business centre, which has a 
maximum FSR of 1:1. Surrounding residential properties are on smaller lots, most 
subject to FSRs of 0.8 or 0.9:1. The proposal represents an appropriate transition 
between those areas. 

 
The existing building is associated with a non-commercial use and the front portion is being 
retained and the alterations and additions at the rear will still result in a bulk and scale that is 
similar to the built form currently on the site. As there is no significant or undue increase to the 
height or bulk and scale of the existing building as a result of the proposal, it is considered to 
be an appropriate transition in density. Accordingly, the breach is consistent with the third 
objective. 
 
The fourth objective of Section 4.4 is “to minimise adverse impacts on local amenity”. The 
written request states: 
 

• The proposal is designed to reasonably minimise impacts on neighbouring amenity: it 
will not materially affect the access to sunlight or views of surrounding properties and, 
following the concerns expressed in Council’s letter of 15 January 2025, additional 
viewline analysis drawings and diagrams have been prepared to demonstrate that a 
satisfactory level of privacy will be maintained in neighbouring properties 

 
While the solar access impacts are considered to be acceptable, the view line 
diagrams/perspectives provided do not demonstrate that there are no sightlines into the 
private open space of No. 51 Nelson Street. As discussed in more detail in a latter section of 
the report, the proposal is recommended to be conditioned to reduce the size of the proposed 
first floor balcony. Subject to this condition, reasonable compliance is achieved with solar 
access, privacy, and views in accordance with LDCP 2013. Accordingly, the breach is 
consistent with the fourth objective.  
 
The fifth objective of Section 4.4 is “to increase the tree canopy and to protect the use and 
enjoyment of private properties and the public domain”. The written request states: 
 

• The proposal includes removal of concrete paving at the front of the site to provide a 
garden bed on the eastern side and demolition of part of the building to provide an 
area of open garden space against the western boundary of the site. Both spaces will 
be available for residents’ enjoyment and suitable for the planting of one or more small 
trees to increase the tree canopy. As set out above, the amended proposal will 
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reasonably minimise impacts on neighbouring amenity. The works proposed at the 
front of the site will improve its appearance from the public domain.  
 

No vegetation is proposed to be removed as part of this application and additional tree planting 
will be provided. Accordingly, the breach is consistent with the fifth objective.  
 
As the proposal achieves the objectives of the FSR standard, compliance is considered 
unreasonable and unnecessary in this instance. 
 
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard 
 
Pursuant to Section 4.6(3)(b), the Applicant advances 5 environmental planning grounds to 
justify contravening the FSR development standard. Each will be dealt with in turn: 
 
Environmental Planning Ground 1 – In principle a compliant development could be achieved 
by deleting the proposed first floor in the rear part of the building (thus limiting the dwelling to 
a single floor with a very high ceiling) or, more practically, by designing the first floor entirely 
within the existing building envelope (which would so restrict ceiling heights as to compromise 
internal amenity). As the minimal extension of the building envelope as proposed in the 
amended plans will have no material adverse impacts on neighbouring properties or the public 
domain but will allow a significantly higher level of residential amenity for the occupants, the 
non-compliance is considered justified. By adaptive reuse of part of the building to provide 
residential accommodation with a good standard of amenity while maintaining the long-
established community arts activity in the front part of the building, the proposal represents 
proper development and conservation of resources on the site and will enhance social and 
economic welfare in accordance with s1.3(a) of the EPA Act. 
 
Comment – This environmental planning ground is accepted because, notwithstanding the 
non-compliance, given the existing building form and the front portion of the building is 
preserved, the proposal is compatible with the existing streetscape and allows additional 
residential accommodation while maintaining the school use that retains economic activity to 
this site. As discussed in more detail in a latter section of the report, it is recommended that 
the size of the proposed first floor balcony of the proposed residential dwelling be reduced via 
condition.  
 
Subject to the proposal being conditioned in accordance with the above (i.e. to reduce the size 
of the first floor balcony), this environmental planning ground is accepted because the 
additional FSR does not result in unreasonable density and the proposed dwelling is 
compatible in height, scale, form, and layout with dwellings within the site’s context. 
 
Environmental Planning Ground 2 – With exceptions that arise from the nature of existing 
development on the site, the proposed development otherwise complies with the relevant 
provisions of the applicable environmental planning instruments and development control plan 
[s4.15(1)(a) of the EPA Act] and represents orderly and economic development of the site in 
accordance with s1.3(c) of the EPA Act 
 
Comment – Subject to a condition to reduce the size of the first floor balcony of the proposed 
dwelling, this environmental planning ground is accepted because as the proposal will 
generally achieve compliance with the relevant controls in the IWLEP 2022 and LDCP 2013. 
 
This environmental planning ground is accepted because the proposed development 
maintains consistency with the established building wall height, incorporates design features 
sympathetic to the area's character, and reduces perceived bulk and scale, ensuring 
consistency with the existing built form and streetscape character of Nelson Street. 
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Environmental Planning Ground 3 – By enabling its longer-term occupation and 
conservation, the proposal will extend the useful life of the building without material adverse 
impacts on streetscape, character, amenity or heritage values [s4.15(1)(b) of the EPA Act] 
and represents sustainable management of built heritage in accordance with s1.3(f) of the 
EPA Act. 
 
Comment – This environmental planning ground is accepted because the proposal maintains 
the visual characteristics of the existing building and aligns with the desired future character 
of the area, despite non-compliance with the FSR development standard. 
 
Environmental Planning Ground 4 – The proposal will allow the implementation of 
alterations that will improve the design and amenity of the building and the health and safety 
of its occupants in accordance with s1.3(g) and s1.3(h) of the EPA Act. 
 
Comment – This planning ground is accepted as, subject to conditions, there are no 
significant adverse impacts on neighbouring properties and provides adequate amenity for its 
future occupants. 
 
Environmental Planning Ground 5 – Consistent with the LEP provisions for adaptive reuse 
of non-residential buildings for dwellings, the site is suitable for the proposed development 
[s4.15(1)(c) of the EPA Act].. 
 
Comment – As the proposal includes elements that extends beyond the existing building 
enveloped, Clause 6.12(4) of the IWLEP 2022 is not achieved, and therefore, Clause 6.12 
does not apply to this proposal and this environmental planning ground is not accepted. 

 
For the reasons outlined above, it is recommended the section 4.6 exception be granted. 
 
Part 5 – Miscellaneous Provisions 
 

Section Compliance Compliance 
Section 5.3 
Development 
Near Zone 
Boundaries 

Not applicable N/A 

Section 5.4 
Controls Relating 
to Miscellaneous 
Permissible Uses  

Not applicable N/A 

Section 5.10  
Heritage 
Conservation 

Satisfactory, subject to conditions - see discuss below Yes, subject to 
conditions – 
see below 

Section 5.10 - Heritage Conservation 

No. 57 Nelson Street, Rozelle is a contributory building located within The Valley Heritage 
Conservation Area (IWLEP 2022 - Schedule 5, Part 2, Heritage Conservation Areas, C27, The 
Valley). The site itself is not heritage listed, however, it is located in the vicinity of the former 
Primitive Methodist Church on the corner of Darling Street and Nelson Street (now the Senior’s 
Centre), which is listed in the IWLEP 2022 as a heritage item of local significance. 

The proposal is generally acceptable on heritage grounds and has been reduced in scale from 
the Pre DA proposal.  The majority of the works are proposed to the modern factory building 
to the rear, which is a much later addition to the site, and does not fall within the key date 
range of the Heritage Conservation Area (HCA). 
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An additional level is proposed within the existing volume accompanied by a minor change in 
the roof pitch and the addition of eyelid dormer to the roof.  Given the scale of the adjacent 
buildings, both of which are two storey terraces, this addition is minor and does not have a 
detrimental heritage impact on the historic front section of the building, the streetscape or the 
HCA. 
 
A brick colour is proposed for the walls which is acceptable. However, the use of black paint 
for the existing joinery is not supported.  Existing timber joinery should be painted in a more 
appropriate colour.  Olive Green, Dark Brunswick Green, Brown or Dark Indian Red were 
typically utilised for joinery. This requirement for a colour change will be recommended as a 
condition of consent. 
 

X. Prior to the issue of a Construction Certificate revised architectural documentation is 
to be provided that demonstrates 

 
a. The use of a more appropriate colour for the existing timber joinery than Obsidian 

(Black) such as Olive Green, Deep Brunswick Green, Brown or Deep Indian 
Red.    

 

In summary, the proposal, as reinforced by condition, will be of a size, form, scale, 
design and detail that will be compatible with, and / or will not detract from, the existing 
building, the streetscape and Heritage Conservation Area, nor will it adversely impact 
on the significance and setting of the nearby heritage item on the corner of Darling 
and Nelson Street, and will satisfy the relevant streetscape and heritage objectives 
and controls contained in this part of the LEP.  
 
Part 6 – Additional Local Provisions 
 

Section Proposed Compliance 

Section 6.1  
Acid Sulfate 
Soils  

The site is identified as containing Class 5 Acid Sulfate Soils. 
The proposal is considered to adequately satisfy this section 
as the application does not propose any works that would 
result in any significant adverse impacts to the watertable. 

Yes 

Section 6.2  
Earthworks  

The proposed earthworks are unlikely to have a detrimental 
impact on environmental functions and processes, existing 
drainage patterns, or soil stability. 

Yes, subject 
to conditions  

Section 6.3  
Stormwater 
Management  

The development maximises the use of permeable surfaces, 
includes on site retention as an alternative supply, and subject 
to standard site drainage and stormwater control conditions as 
recommended, would not result in any significant runoff to 
adjoining properties or the environment.  

Yes, subject 
to conditions 

Section 6.8  
Development in 
areas subject to 
aircraft noise 

The site is located within the ANEF 15-20 contour, and hence, 
the provisions of this part of the LEP do not apply.  

 
N/A 

Section 6.12 
Adaptive reuse 
of Existing 
Buildings for 
Dwellings in 
Residential 
Zones 

Not applicable – see below N/A – see 
below 
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6.12   Adaptive reuse of existing buildings for dwellings in residential zones 
 
The following clauses of this part requires further discussion: 
 

(4)  Development consent must not be granted to a change of use to residential 
accommodation of a building on land to which this clause applies unless the consent 
authority is satisfied— 

(c)  any increase in the floor space ratio will be contained in the envelope of the 
existing building, and 

 
(5)  The maximum building height and maximum floor space ratio shown for the land 
on the Height of Buildings Map or the Floor Space Ratio Map do not apply to a building 
to which this clause applies 

 
As the proposed alterations and additions at the rear to create the proposed dwelling house 
is approximately 500mm higher than the existing structures, the proposal does not achieve 
Clause 4(c) of this part. Therefore, the proposal cannot be considered as an adaptive reuse 
and Clause 5 cannot apply – i.e. the application will be considered alterations and additions 
development and the breaches of floor space ratio will be need to be considered. 

 
Leichhardt Development Control Plan 2013 (LDCP 2013) 
 

Summary  
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013 (LDCP 2013). 
 

LDCP 2013 Compliance 

  

Part B: Connections   

B1.1 Connections – Objectives  Yes 

B2.1 Planning for Active Living  Yes 

  

Part C  

C1.0 General Provisions Yes 

C1.1 Site and Context Analysis Yes 

C1.2 Demolition Yes 

C1.6 Subdivision Yes 

C1.7 Site Facilities Yes 

C1.8 Contamination Yes 

C1.9 Safety by Design Yes 

C1.10 Equity of Access and Mobility Yes 

C1.11 Parking Yes 

C1.12 Landscaping Yes, as conditioned 

C1.14 Tree Management Yes, as conditioned 

  

Part C: Place – Section 2 Urban Character  

C2.2.5.5 Rozelle Commercial Distinctive Neighbourhood Yes – see discussion 

  

Part C: Place – Section 3 – Residential Provisions  

C3.1 Residential General Provisions  Yes 

C3.2 Site Layout and Building Design  No – see discussion 

C3.3 Elevation and Materials  Yes 

C3.5 Front Gardens and Dwelling Entries  Yes 
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C3.6 Fences  Yes 

C3.7 Environmental Performance  Yes 

C3.8 Private Open Space  Yes 

C3.9 Solar Access  Yes 

C3.10 Views  Yes 

C3.11 Visual Privacy  No – see discussion 

C3.12 Acoustic Privacy  Yes 

  

Part C: Place – Section 4 – Non-Residential Provisions  

C4.1 Objectives for Non-Residential Zones Yes  

C4.2 Site Layout and Building Design Yes  

C4.3 Ecologically Sustainable Development Yes  

C4.4 Elevation and Materials Yes  

C4.5 Interface Amenity Yes – see discussion  

  

  

Part D: Energy  

Section 1 – Energy Management Yes 

Section 2 – Resource Recovery and Waste Management  

D2.1 General Requirements  Yes 

D2.2 Demolition and Construction of All Development  Yes 

D2.3 Residential Development  Yes 

  

Part E: Water  

Section 1 – Sustainable Water and Risk Management   

E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.1 Water Management Statement  Yes 

E1.1.2 Integrated Water Cycle Plan  Yes 

E1.1.3 Stormwater Drainage Concept Plan  Yes 

E1.2 Water Management  Yes 

E1.2.1 Water Conservation  Yes 

E1.2.2 Managing Stormwater within the Site  Yes 

E1.2.3 On-Site Detention of Stormwater  Yes 

E1.2.4 Stormwater Treatment  Yes 

  

 
Part C1.11 - Parking 
 
As the subject site was originally approved as a school, a mixed use development resulting in 
the reduction of the area associated with the school use and the introduction of a new dwelling 
is considered to be a development that would generate less parking demand than what 
currently exists on site, and therefore, is considered to be satisfactory. 
 
Standard conditions will be recommended to ensure the parking spaces and driveway access 
and egress complies with the relevant AS2890.1-2004. 
 
Parts C1.12 – Landscaping and C1.14 - Tree Management 
 
Subject to the imposition of conditions as recommended, including tree protection and 
replacement tree planting conditions, the proposal will satisfy the provisions and objectives of 
these parts of the DCP – see SEPP (Biodiversity and Conservation) 2021 assessment 
previously in this report for further details. 
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Part C3.2 - Site Layout and Building Design 
 
Building Location Zone (BLZ) 
 
The proposal does not result in any changes to the front and rear alignments at ground floor 
level, but extends the first floor rear alignment to the rear boundary. However, it is noted that 
the existing building is already a two storey form that extends to the rear and first floor additions 
are generally consistent with the existing form with the exception of adding additional height 
on the eastern elevation. 
 
The rear setbacks on the first floor level of 51 Nelson Steet and 59 Nelson Street are 10.4 
metres and 13.8 metres respectively, and therefore, the average rear setback is 12.1 metres, 
and therefore, the proposed nil setback is technically a 12.1 metre variation to BLZ. 
 
Pursuant to Control C6 under this Part of the LDCP 2013, where a proposal seeks a variance 
to the BLZ, various tests need to be met. These tests are assessed below: 
 

Merit Test  Comment 

Amenity (solar 
access/privacy) 

As discussed in later sections below, the solar access impacts to adjoining 
properties are acceptable but the proposal will have some adverse visual privacy 
impacts. Therefore, a condition is recommended to reduce the size of the rear first 
floor balcony to the proposed dwelling house. 

Streetscape & 
scale 

The front portion of the existing building is retained and the first floor additions at 
the rear are generally contained with the existing built form with the exception of 
the additions on the eastern elevation where the increase in height is a maximum 
of approximately 740mm. The proposed built form is considered to be compatible 
to the streetscape and Heritage Conservation Area. 

Private open 
space 

The proposed dwelling house will have a compliant amount of private open space 
located at ground level. 

Significant 
vegetation 

There is no significant vegetation currently on site and the proposal will allow for 
some tree planting. 

Visual bulk & 
height 

The first floor additions at the rear are generally contained with the existing built 
form with the exception of the additions on the eastern elevation where the 
increase in height is a maximum of approximately 740mm. As the proposed rear 
additions will be setback approximately 1.3 metres to the eastern boundary, the 
visual bulk and height impacts, when viewed from the backyard of 51 Nelson 
Street, are considered to be acceptable. 

 
Accordingly, subject to condition, the variation of the BLZ at first floor level can be supported 
in this instance. 
 
Side Setbacks 
 
The proposed additions are generally contained with the existing built form with the exception 
of the additions on the eastern elevation at the rear where the increase in height is a maximum 
of approximately 740mm, resulting in a wall height of approximately 7.2 metres with a 1.3 
metre setback and therefore is non-compliant to the side setback controls as follow: 
 

Wall Height Required 
Setback 

Proposed Setback 

Eastern  7.2 2.5 1.3 
 

Pursuant to Clause C3.2 of the LDCP 2013, where a proposal seeks a variation of the side 
setback control graph, various tests need to be met. These tests are assessed below: 
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Merit Test  Comment 

Building 
typology 

The proposed built form is considered to be consistent with the relevant building 
typology.  

Pattern of 
Development 

The existing building, being a non-residential building, is not a typical 
development in the immediate context. However, the proposed development is 
considered to be of a form that will be compatible with the pattern of development 
in the locality. 

Bulk and Scale For reasons discussed in the BLZ assessment above under ‘Visual bulk and 
height’, the proposal is considered acceptable with respect to bulk and scale 
considerations. 

Amenity Impacts Subject to a condition in relation to visual privacy (see discussions above and 
below), the amenity impacts to adjoining properties are considered to be 
satisfactory. 

Maintenance of 
adjoining 
properties 

The area where the variation occurs is over an existing roof form and the 
proposed variation to side setback controls does not result in additional 
maintenance issues compared to the existing scenario. 

 
Accordingly, subject to a recommended condition, the proposed variation to side setback 
controls is acceptable. 
 
C3.9 Solar Access 
 
New Dwellings 
 
As the proposal includes a new dwelling house, C2, C4 (Private Open Space) and C9 (Main 
Living room) of the LDCP 2013 are applicable.    
 

C2 Where site orientation permits, new dwellings must be designed to maximise direct 
sunlight to the main living room and private open space. 
 
C4 Private open space is to receive a minimum three hours of direct sunlight over 50% 
of the 
required private open space between 9am and 3pm at the winter solstice. 
 
C9 New residential dwellings are to obtain a minimum of three (3) hours of direct 
sunlight to the main living room between 9am and 3pm during the winter solstice. 

 
The information provided with this application indicates that the proposal will receive 
appropriate solar access into its living room between 12pm and 3pm, and therefore, achieves 
the 3 hour requirement. 
 
However, the proposed private open space at ground floor level will not receive the required 
amount of solar access. However, as the existing building is a non-residential building, and 
the proposed development will in fact reduce the building footprint, it is considered that the 
ground floor private open space has been sensitively designed and maximises solar access 
in the summer months and is considered to be acceptable in this instance. 
 
Minimise impact to neighbouring properties – Living areas 

 
Retaining solar access to neighbouring dwellings main living room glazing 
 
C13 Where the surrounding allotments are orientated north/south and the dwelling has 
north facing glazing serving the main living room, ensure a minimum of three hours 
solar access is maintained  between 9am and 3pm during the winter solstice. 
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Street Address Orientation Control 

51 and 59 Nelson Street North/South 3 hours – to north facing 
glazing serving the main living 
room 

 
The submitted shadow diagrams indicate the following impact: 
 

• The main living area of 51 Nelson Street is currently located at the front section of the 
existing dwelling and will not be affected by the proposal. A recent Development 
Application Approval (DA/2024/0442) at 51 Nelson Street approved a north-facing 
living room at ground floor level. The amended shadow diagrams indicate the potential 
impacts to the development approved under DA/2024/0442 and show that the main 
living room windows will receive solar access between 9am and 12pm. 

• The shadow diagrams indicate there will not be any additional overshadowing of 59 
Nelson Street. 

 
Minimise impact to neighbouring properties – Private open space 
 
The control seeks to minimise overshadowing to neighbouring properties based on the 
orientation of the private open space with solar access to 50% of the total area for hours as 
noted below.  The surrounding allotments private open space is orientated as follows: 
 

Street Address Orientation Control 

51 and 59 Nelson Street North 3 hours to 50% of total area 

 
Retaining solar access to neighbouring dwellings private open space 
 

C17 Where surrounding dwellings have north facing private open space, ensure solar 
access is retained for three hours between 9am and 3pm to 50% of the total area during 
the winter solstice. 

 
An updated set of shadow diagrams have been provided that depict the overshadowing 
impacts at the winter solstice at hourly intervals for the adjoining properties (including the 
recently approved development at 51 Nelson Street). The shadow diagrams demonstrate that 
all proposed shadows will predominately fall within existing shadows or on roof structures, with 
no additional overshadowing of the Private Open Spaces of No. 59 Nelson Street between 
9am and 3pm at winter solstice and minimal overshadowing to the Private Open Space No. 
51 Nelson Street at 11am and improvement in solar access between 12pm and 1pm (as 
outlined in the table below). 
 
Impact to 51 Nelson St 

Time Existing % Proposed % 

9am 9.9 sqm (15%) 9.9 sqm (15%) 

10 am 26 sqm  (39%) 26 sqm (39%) 

11 am 31.6 sqm (47.8%) 31.4 sqm (47.6%) 

12 noon 22.9 sqm (34.7%) 23 sqm (34.8%) 

1 pm 8 sqm (12.1%) 11.5 sqm  (17.4) 

2 pm 1.4 sqm (2.1%) 1.4sqm (2.1%) 

3 pm 0 (0%) 0 (0%) 

  
Therefore, the solar access retained to neighbouring properties is satisfactory. 
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C3.11 Visual Privacy 
 
The following controls are applicable in C3.11 Visual Privacy 
 

• C1 Sight lines available within 9m and 45 degrees between the living room or private 
open space of a dwelling and the living room window or private open space of an 
adjoining dwelling are screened or obscured unless direct views are restricted or 
separated by a street or laneway.  
 

• C5 The provision of landscaping may be used to complement other screening methods 
but cannot be solely relied upon as a privacy measure.  

• C7 New windows should be located so they are offset from any window (within a 
distance of 9m and 45 degrees) in surrounding development, so that an adequate level 
of privacy is obtained/retained where such windows would not be protected by the 
above controls (i.e. bathrooms, bedrooms). 

• C9 Balconies at first floor or above at the rear of residential dwellings will have a 
maximum depth of 1.2m and length of 2m unless it can be demonstrated that due to 
the location of the balcony there will be no adverse privacy impacts on surrounding 
residential properties with the provision of a larger balcony. 

• C10 Living areas are to be provided at ground floor level to minimise opportunities for 
overlooking of surrounding residential properties. 

 
The proposed dwelling house includes a first floor balcony that contravenes the size 
requirements under C9 of C3.11 – Visual Privacy of LDCP 2013 and will have sightlines within 
9 metres and 45 degrees to the Private Open Space of No. 51 Nelson Street. The applicant 
has provided a perspective suggesting that there are no overlooking impacts to 51 Nelson 
Street: 
 

 
Figure 3: Proposed Perspective from First Floor Balcony 
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Figure 4: Proposed Perspective from First Floor Balcony Planter Edge Looking Down 

Notwithstanding that it is difficult to assess the accuracy of the perspectives provided, Figure 
4 suggests that while the sightlines do not reach the ground levels of the rear yard of No. 51 
Nelson Street, the balcony does in fact have sightlines into the yard. 
 
As Control C10 of Part C3.11 of the LDCP 2013 requires Private Open Space to be located at 
ground floor level to reduce overlooking impacts, and the proposed size of the balcony (3.3 
metres x 4.3 metres) far exceeds the 1.2 metres x 2 metres requirement stipulated under 
Control C9 of this part, the balcony in its current form is unable to be supported. 
 
A condition is included in the recommendation requiring the first floor balcony to be reduced 
to a maximum depth of 1.2 metres and D19 will need to amended accordingly to provide a 
single width door to the balcony. 
 
The proposed first floor windows, with the exception of W16 and D19, are not associated with 
a living room, and therefore, are not required to be relocated or have sightlines restricted as 
there are no sightlines into any approved windows under the approved development at No. 51 
Nelson Street (DA/2024/0442), and therefore, complies with Control C7. The amended 
proposal includes operable aluminium louvres to W16 restricted to max. 45 degree tilt pitched 
upwards, and therefore, is considered to be acceptable. As mentioned above, a condition is 
recommended that requires D19 to amended to a single width door opening to the reduce the  
first balcony impact. 
 
C4.5 Interface Amenity 
 
Determination No. D.A.3742 dated 5.3.1970 approved the use of the building as a Visual Arts 
Training School. The original approved use included instruction in ballet, art, video lighting and 
stage work. This Development Application was modified in 1997 to extend the hours of 
operation to: 
 

• Monday to Thursday 10 am - 9pm,  

• Friday and Saturday 9am - 5pm and  

• Sunday 10 am to 8pm. 
 
The modification application to DA3742 outlined the following with regard to use: “Since 1970 
additional uses have been progressively introduced, catering more to the changing needs of 
the local community than as a School of Visual Arts Centre alone. Examples of additional uses 
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include childbirth classes, instruction and practice of martial arts and chess playing….. It is 
apparent that the current use has evolved from the uses originally sought, however, it is 
regarded that the use originally remains as a School for Visual Arts with ancillary use.” 
 
Therefore, the proposed continuance of dancing class and community arts activities are 
considered to be consistent with the existing approved use of the site under the modified 
DA3742. The reduction of the gross floor area associated with the school use is considered to 
be a development that will have lesser amenity impacts to the adjoining properties and a 
condition will be recommended in relation to hours of operation that will be consistent with the 
existing approved hours of operation. 
 

B.   The Suitability of the Site for the Development 
 
The proposal is of a nature in keeping with the overall function of the site. The premises are 
in a residential and commercial surrounding and the proposed mixed use development will be 
compatible to surrounding uses. 
 

C.  Submissions 
 
The application was notified in accordance with Council’s Community Engagement Strategy 
between 07 November 2024 to 05 December 2024. 
 
A total of one (1) submission was received in response. 

 
Issues raised in the submissions received are discussed below: 
 

Concern   Comment 
Visual Privacy  Issues in relation to visual privacy is discussed in detail under Part C3.11 – 

Visual Privacy in an earlier section of this report. Under Part C3.11,  only 
sightlines from living room windows and private open spaces are required to 
be obstructed. As there are no sightlines from W10, W11 and W17 into any of 
the approved windows under DA/2024/0442, sightlines from these windows 
are not required to be mitigated. The amended proposal includes operable 
aluminium louvres to W16 restricted to max. 45 degree tilt pitched upwards, 
and therefore, is considered to be acceptable in restricting views to the private 
open space of No. 51 Nelson Street. 

Acoustic privacy As the proposed first floor living room and private open space are not located 
adjacent to bedrooms at No. 51 Nelson Street, the proposed acoustic impacts 
are considered to be acceptable and a condition will be imposed with regard 
to hours of operation to be consistent with the previously approved hours of 
operation on site. However, a condition is imposed to reduce the depth of the 
first floor balcony to 1.2 metres in depth to address potential visual privacy 
concerns. 

 

D.  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
This has been achieved in this instance.  
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6.   Section 7.11 / 7.12 Contributions 
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $16,104 would be required for the 
development under the Inner West Local Infrastructure Contributions Plan 2023. 
 
A condition requiring that contribution to be paid is included in the recommendation. 
 

7.  Housing and Productivity Contributions 
 
The carrying out of the development would result in an increased demand for essential state 
infrastructure such as schools, hospitals, major roads, public transport infrastructure and 
regional open space. A contribution of $10,710.65 would be required for the development 
under Part 7, Subdivision 4 Housing and Productivity Contributions of the EP&A Act 1979.  
 
A housing and productivity contribution is required in addition to any Section 7.11 or 7.12 
Contribution. A condition requiring that the housing and productivity contribution is to be paid 
is included in the recommendation. 
 

8.  Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Heritage Specialist;  

• Development Engineer; 

• Urban Forest; 

• Waste; 

• Environmental Health; 

• Building Certification; and 

• Street Renumbering. 
 
The following external referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Ausgrid. 
 
 

9.  Conclusion  
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 2013.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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10.  Recommendation  
 

A. In relation to the proposal in Development Application No. DA/2024/0933 to 
contravene the Landscaped Area, Site Coverage and FSR development standards in 
Sections 4.3C and 4.4 of Inner West Local Environmental Plan 2022, the Inner West 
Local Planning Panel is  satisfied that the Applicant has demonstrated that: 

(a) compliance with the development standard is unreasonable or unnecessary in 
the circumstances, and 

(a) there are sufficient environmental planning grounds to justify the contravention 
of the development standard. 
 

B. That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2024/0933 
for alterations and additions to an existing mixed-use building, including partial 
demolition of existing structures, construction of ground floor and first floor addition 
and associated works, including remediation of the site at 57 Nelson Street ROZELLE  
subject to the conditions listed in Attachment A below. 
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Attachment A – Recommended conditions of consent  
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Attachment B – Plans of proposed development 
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Attachment C – Section 4.6 Exception to Development Standards  
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Attachment D – Statement of Heritage Significance  

 



Inner West Local Planning Panel ITEM 8 

 

PAGE 718 

 



Inner West Local Planning Panel ITEM 8 

 

PAGE 719 

 



Inner West Local Planning Panel ITEM 8 

 

PAGE 720 

 



Inner West Local Planning Panel ITEM 8 

 

PAGE 721 

 

 


	Item 8

