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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2024/0526 

Address 10 Victoria Street LEWISHAM   

Proposal Alterations and additions to an existing building, including 

retention of the building façade and construction of a mixed use 

building containing a single storey commercial premises and four 

storey residential dwelling with garage and removal of trees. 

Date of Lodgement 27 June 2024 

Applicant Susan Yap 

Owner RKO Yap Investments Pty Ltd 

Number of Submissions Initial notification: 31 total (17 in support, 14 in oppostion) 

Renotification: 6 total (6 in opposition) 

Cost of works $2,464,169.00 

Reason for determination at 

Planning Panel 

Number of submissions 

Main Issues Permissibility, Matters raised in the submissions 

Recommendation Refusal  

Attachment A Reasons for refusal 

Attachment B Recommended conditions of consent (in the event of approval) 

Attachment C Plans of proposed development 

Attachment D Statement of Heritage Significance  

Attachment E Applicants Legal Advice  

  
LOCALITY MAP 
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N 

Notified 

Area 
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Note: Due to scale of map, not all objectors and supporters could be shown.   
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1.   Executive Summary 
 

This report is an assessment of the application submitted to Council for alterations and 

additions to an existing building, including retention of the building façade and construction of 

a mixed use building containing a single storey commercial premises and four storey 

residential dwelling with garage and removal of trees at 10 Victoria Street, Lewisham. 

  

The application was notified to surrounding properties and 37 submissions were received in 

total in response to notification. 

 

The subject site is within the Lewisham Estate Heritage Conservation Area and is also part of 

a master planned area within the Lewisham South Precinct (Precinct 9.5) under MDCP 2011. 

These two provisions occasionally present conflicting requirements, particularly in balancing 

the masterplan’s intentions for increased density with the historical commercial streetscape 

character in addition to other existing site conditions. 

 

The main issues that have arisen from the application include: 

 

• Permissibility 

• Categorisation of the residential component as dwelling house  

• Size and flexibility of the commercial use 

• Built form and scale 

• Heritage conservation 

• Privacy impacts  

• Contamination 

• Parking 

• Solar Access 

 

The application has not satisfactorily demonstrated that the residential component of the 

development meets the definition of dwelling house as the ‘building’ does not contain ‘only 

one dwelling’. The building contains one dwelling and one commercial premises; and 

residential accommodation other than a ‘dwelling house’ or ‘shop top housing’ is prohibited in 

the zone. It is Councils opinion that the proposal is for a mixed-use development with a 

residential component that neither meets the definition of ‘dwelling house’ nor ‘shop top 

housing’ being the only two forms of ‘residential accommodation’ permitted in the zone. 

 

The proposed residential component has not satisfactorily demonstrated that it meets the 

definition of dwelling house as the ‘building’ does not contain ‘only one dwelling’, the building 

contains one dwelling and one commercial premises; and residential accommodation other 

than a dwelling house or shop top housing is prohibited in the zone. 

 

With the exception of the permissibility issue, the proposal, as amended (and conditioned in 

the event of approval), generally complies with the aims, objectives, and design parameters 

contained in the relevant State Environmental Planning Policies, Inner West Local 

Environmental Plan 2022, and Marrickville Development Control Plan 2011.  
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The potential impacts to the surrounding environment have been considered as part of the 

assessment process. Any potential impacts from the development are considered to be 

acceptable, given the context of the site and the desired future character of the precinct.  

 

However, given this fundamental issue regarding permissibility, the application is 

recommended for refusal.  

 

2.   Proposal 
 

Alterations and additions to an existing building, including retention of the building façade and 

construction of a mixed use building containing a single storey commercial premises and four 

storey residential dwelling with garage and removal of trees. 

 

The proposal as amended comprises the following: 

 

• Demolition and retention of the following structures:  

o Retention and restoration of the existing Federation period shopfront  

o Demolition of all remaining structures on the site  

o Removal of 2 x trees 

• Construction of a 4-storey mixed-use building containing a 4-storey dwelling and a 

ground floor commercial premises occupying the front (Victoria Street) portion of the 

floor plate. The development is comprised as follows at each level:  

o Ground floor: Commercial premises with frontage to Victoria Street, includes 

accessible bathroom. Dwelling behind, with single car garage and new vehicle 

crossing, residential entry and storage area accessed off Jubilee Lane, new, 

guest bedroom with rumpus room and amenities. 

o First floor: Master bedroom with ensuite, bedroom 1 & 2 and laundry  

o Second floor: Living, dining/kitchen, tv room and outdoor terrace  

o Mezzanine: Home office.  

o Associated landscaping and fencing. 

• Commercial premises comprising:  

o 82sqm commercial GFA with accessible toilet and dedicated waste area 

o Future use, fitout and signage will be subject to separate approvals 

o Reinstate awning  

 

3.   Site Description 
 

The subject site is located on the western side of Victoria Street, bound by Jubilee Lane to the 

north and west. The site consists of two allotments and is generally triangular with a total area 

of 222.3sqm and is legally described as Lot 1 in DP 229318 and Lot 2 in DP 229318.  

 

The site has a frontage to Victoria Street of 14.4 metres (m) and a secondary side and rear 

frontage to Jubilee Lane of approximate 30.3m and 1.7m respectively.  

 

The site supports a single storey building comprising a dwelling with ground floor commercial 

premises fronting Victoria Street. There is no on-site car parking. The building on the site is 

currently vacant. The adjoining properties towards Lewisham Train Station are largely two-
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storey shop top housing developments, and toward the south the street is predominately single 

storey dwelling houses.  

  

The subject site is within the Lewisham Estate Heritage Conservation Area, and within a 

master planned area within the Lewisham South Precinct (Precinct 9.5) under MDCP 2011. 

The desired future character for the Lewisham South Precinct envisions the transitioning of 

area to higher densities.  

 

The following trees are located on the site and within the vicinity. 

 

• 1x Morus alba (Mulberry tree) located in the western corner of the rear yard 

• 1x Eucalypt tree located on the northern boundary of the rear/side yard. 

 

 
Figure 2: Zoning Map (subject site in red) 
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Figure 3: Heritage Conservation Area Map (subject site in red) 

 

 
 

Figure 4: Photo of subject site as viewed from Victoria Street  
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4.   Background 
 

Site history 

 

The following application outlines the relevant development history of the subject site and any 

relevant applications on surrounding properties.  

 

Subject Site 

 

Application Proposal Decision & Date 

DA/2022/0329 Alterations to existing shopfront 09/08/2022 Withdrawn by 

Applicant 

PDA/2022/0293 Demolition of existing structures. 

Construction of shop top housing 

comprising a retail shop on the ground 

floor and three dwellings, with parking 

and associated works. 

15/11/2022 advice letter 

issued  

 

Surrounding properties  

 

Application Proposal Decision & Date 

8A Victoria 

Street - 

DA/2021/1341 

(Currently under 

construction) 

Alterations and additions, including 

demolition to the existing mixed-use 

building, to provide for café on the 

ground floor with a two storey dwelling 

above 

08/11/2022 Approved - 

Local Planning Panel 

 

Application history 

 

The following table outlines the relevant history of the subject application.  

 

Date Discussion / Letter / Additional Information  

27 June 2024 Application lodged.  

2 July 2024 – 23 

July 2024 

Application notified. 

19 September 

2024 

Council requested that further details and/or amendments are required 

to address the following key matters: 

• Potentially contaminated land 

• Size and functionality of the commercial use  

• Rear setback alignment  

• Pattern of fenestration to the east and north elevations  

• Privacy and future development impacts from southern windows 

• Retention of the surviving heritage detailing of the shopfront, 

including lead lighting. 

• Swept path diagrams demonstrating vehicle manoeuvrability 

without the loss of on street parking 
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• Updated shadow diagrams  

• Green roof landscape plan  

• A fencing plan to clarify works to fences  

1 October 2024 Meeting held between Council and the applicant to discuss the matters 

raised in Council’s letter.  

29 November 

2024 

A number of revisions were discussed and reviewed with the final 

revised architectural plans submitted as follows: 

• Size and functionality of the commercial use enlarged/improved 

• Pattern of fenestration to the north elevations simplified  

• Onsite parking reduced to one space and a swept path 

diagrams provided 

• Updated shadow diagrams submitted  

• A planting/tree schedule clarified on plans 

• Fencing clarified on plans 

11 December 

2024 

A Remediation Action Plan (contamination report) was submitted by the 

applicant. In accordance with Schedule 1 of the EP&A Act 1979, the 

application now seeks development consent for category 1 remediation 

works which are required to be notified for 28 days.  

31 January 2025 Council requested further information to address the following key 

matter: 

• Categorisation of the residential component as dwelling house  

11 February 2025 

– 11 March 2025 

Application re-notified. 

12 February 2025 Legal advice was submitted by the applicant. However, the legal advice 

is based on the proposal as originally submitted, not the proposal as 

amended, accepted on the NSW Planning Portal and publicly renotified. 

 

The applicant requested to revert to the original Architectural Drawings 

dated 17.06.24. 

7 March 2025 Council advised the amended plans have already been formally 

accepted in the NSW Planning Portal. The amended plans resolved a 

number of issues (i.e. loss of on-street parking and size of commercial 

component) which have now been renotified to the community. As such, 

to accept a third scheme (being the original plans) is at the discretion of 

Council and would require a third round of notification.  

 

Council requested that the legal advice be updated to be based on the 

current (amended) set of plans, as paragraph 5 of the legal advice 

states; 

If any of this information is incorrect, incomplete or has changed, 

please urgently let me know as it may significantly affect or 

change the conclusions reached in this opinion. 

 

Notwithstanding, it is Council’s opinion that reverting to the original 

plans does not resolve the permissibility concern of satisfying the 

definition of dwelling house, as relying on the BCA classification of the 

building is not a pathway to permissibility.  
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13 March 2025 Planning advice was submitted by the applicant directing Council to rely 

on the original set of plans.  

14 March 2025 Council reintertated that they would not revert to the original plans and 

advised that without legal advice reflecting the accepted amended 

application, it could only be recommended for refusal.  

 

The amended plans and additional information form the basis of this 

assessment report. 

 

5.   Assessment 
 

The following is a summary of the assessment of the application in accordance with Section 

4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979).  

 

A.   Environmental Planning Instruments 
 

The application has been assessed and the following provides a summary of the relevant 

Environmental Planning Instruments.  

 

State Environmental Planning Policies (SEPPs) 

 

SEPP (Resilience and Hazards) 2021 

 

Chapter 4 Remediation of land 

 

Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 

to the carrying out of any development on land unless: 

 

(a)  it has considered whether the land is contaminated, and 

 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the development 

is proposed to be carried out, and 

 

(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 

remediated before the land is used for that purpose. 

 

In considering the above, there is evidence of contamination on the site.  

 

In consideration of Section 4.6(2) the applicant has provided a contamination assessment and 

Remediation Action Plan. The applicant has provided a report that concludes: 

 

“that remediation was required for the site to be suitable for mixed, commercial (retail) 

and residential land use. Given that some excavation would be performed under 

DA/2024/0526, for new building footings and service trenches, the most feasible 
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remediation strategy involved off-site disposal of impacted materials during the early 

stages. … 

 

Upon completion of the proposed development, much of the final site surface will be 

paved with buildings and concrete, or the equivalent. Hence, soil exposure pathways 

for future users of the site will be sufficiently limited, while the remaining (remediated) 

substrate itself would not pose any risks to human health, the environment or the 

aesthetic enjoyment of the land. On this basis, post validation, the area will be suitable 

for the proposed use, in accordance with the Contaminated Land Management Act 

1997 and State Environmental Planning Policy (Resilience and Hazards) 2021.’ 

 

On the basis of this report the consent authority can be satisfied that the land can be made 

suitable for the proposed use and that the land is to be remediated. 

 

The application involves category 1 remediation under the SEPP and has been notified for 28 

days.   

 

Any approval of the proposal would require compliance with the RAP provided.  

 

SEPP (Sustainable Buildings) 2022  

 

Section 4.2 Saving and transitional provisions within the Sustainable Buildings SEPP states:  

 

(1) This policy does not apply to the following— 

(a) a development application submitted on the NSW planning portal but not finally 

determined before 1 October 2023, 

(c) a development application for BASIX development or BASIX optional development 

submitted on the NSW planning portal on or after 1 October 2023, if the BASIX 

certificate that accompanies the development application was issued before 1 

October 2023, 

(e) an application for modification of a development consent under the Act, section 

4.55 or 4.56 submitted on the NSW planning portal but not finally determined 

before 1 October 2023, 

(f) an application for modification of a development consent under the Act, section 4.55 

or 4.56 submitted on the NSW planning portal on or after 1 October 2023, if the 

development application for the development consent was submitted on the NSW 

planning portal before 1 October 2023. 

 

In this regard, the provisions of the repealed SEPP (Building Sustainability Index: BASIX) 2004 

remain applicable to this application. 

 

SEPP (Building Sustainability Index: BASIX) 2004 

 

The applicant has included a BASIX Certificate as part of the lodgment of the application 

(lodged within 3 months of the date of the lodgment of this application) in compliance with the 

EP&A Regulation 2021. 

 

State Environmental Planning Policy (Transport and Infrastructure) 2021 
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Chapter 2 Infrastructure  

 

The proposed development meets the criteria for referral to the electricity supply authority 

within Section 2.48 of SEPP (Transport and Infrastructure) 2021 and has been referred for 

comment for 21 days. 

 

Ausgrid raised no objections to the application and provided comments with regard to 

overhead powerlines in the vicinity of the development which have been included as a general 

condition in the recommendation in the event of approval. 

 

Overall, subject to compliance with relevant Ausgrid Network Standards and SafeWork NSW 

Codes of Practice the proposal satisfies the relevant controls and objectives contained within 

Chapter 2 Infrastructure of SEPP (Transport and Infrastructure) 2021.  

 

In addition to the above, Section 2.100 of SEPP (Transport and Infrastructure) 2021 specifies 

the following;  

 

2.100   Impact of rail noise or vibration on non-rail development 

(1)  This section applies to development for any of the following purposes that is on 

land in or adjacent to a rail corridor and that the consent authority considers is likely to 

be adversely affected by rail noise or vibration— 

(a)  residential accommodation, 

(b)  a place of public worship, 

(c)  a hospital, 

(d)  an educational establishment or centre-based child care facility. 

(2)   Before determining a development application for development to which this 

section applies, the consent authority must take into consideration any 

guidelines that are issued by the Planning Secretary for the purposes of this 

section and published in the Gazette. 

(3)   If the development is for the purposes of residential accommodation, the 

consent authority must not grant consent to the development unless it is 

satisfied that appropriate measures will be taken to ensure that the following 

LAeq levels are not exceeded— 

(a)   in any bedroom in the residential accommodation—35 dB(A) at any time 

between 10.00 pm and 7.00 am, 

(b)   anywhere else in the residential accommodation (other than a garage, kitchen, 

bathroom or hallway)—40 dB(A) at any time. 

 

The applicant submitted an acoustic report which specifies measures that identify the proposal 

can be attenuated to ensure adequate residential amenity for occupants.  

 

SEPP (Biodiversity and Conservation) 2021 

 

Chapter 2 Vegetation in non-rural areas  
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The Biodiversity and Conservation SEPP requires consideration for the protection and/or 

removal of vegetation and gives effect to the local tree preservation provisions of Part 2.20 of 

the MDCP 2011. 

 

The application seeks the removal of; 

 

• 1x Morus alba (Mulberry tree) located in the western corner of the rear yard 

• 1x Eucalypt tree located on the northern boundary of the rear/side yard. 

 

An assessment of the proposal by Council’s Tree Specialist against the abovementioned 

provisions has identified the following: 

 

• The submitted Arboricultural Impact Assessment and Management Plan prepared by 

George Palmer dated June 2024 has been reviewed. It is noted that the report at 

numerous points incorrectly makes reference the City of Sydney Council DCP and the 

tree being an exempt species that does not require Council permission for its removal  

• An assessment of the Morus alba (Mulberry tree’s) health was not possible at the time 

of inspection as it is currently in dormancy and without any leaves due to it being a 

deciduous species. The structural condition of the tree was rated as being fair to poor. 

The canopy is made up of multiple branches stemming from approximately 2m height 

known as epicormic growth. This type of growth is typically poorly attached and 

susceptible of failure during high winds. Due to it fair to poor structural condition, it is 

recommended that the tree is removed and replaced with a more suitable species that 

will provide greater amenity and canopy cover in the short to medium term. This has 

been detailed in the attached conditions in the event of approval.  

• The removal of the Eucalypt tree located on the northern boundary of the rear/side 

yard is supported as it is dead. 

• There is large Jacaranda mimosifolia (Jacaranda) located within the rear yard of 14 

Victoria Street adjacent to the south-western corner of the subject site. The tree has 

been noted in good healthy condition and provides a positive contribution to the 

amenity and canopy cover of the immediate area. The plans indicate works are 

proposed within the Tree Protection Zone (TPZ) of the tree which has been calculated 

as being 7.7m (radius from tree trunk). This includes construction of a new building. 

The works have been deemed as a Minor Encroachment (less than 10% of TPZ) as 

defined by the Australian Standards AS4970 ‘Protection of trees on development site’ 

and are within acceptable limits. To ensure the tree is not adversely impacted during 

the works, tree sensitive construction methods and tree protection measures are to be 

implemented.  

• The plans indicate new tree planting is proposed on the rooftop fronting Victoria Street. 

To ensure successful planting of any type of vegetation is undertaken, a landscaping 

condition specific to planting on structures is attached for inclusion into the DA consent. 

 

Overall, the proposal is considered acceptable with regard to the Biodiversity and 

Conservation SEPP and Part 2.20 of the MDCP 2011 subject to the imposition of conditions 

in the event of approval. 
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Chapter 6 Water Catchments  

 

Section 6.6 under Part 6.2 of the Biodiversity and Conservation SEPP provides matters for 

consideration which apply to the proposal. The subject site is located within the designated 

hydrological catchment of the Sydney Harbour Catchment and is subject to the provisions 

contained within Chapter 6 of the above Biodiversity Conservation SEPP.  

 

It is considered that the proposal remains consistent with the relevant general development 

controls under Part 6.2 of the Biodiversity Conservation SEPP and would not have an adverse 

effect in terms of water quality and quantity, aquatic ecology, flooding, or recreation and public 

access. 

 

Inner West Local Environmental Plan 2022  

 

The application was assessed against the following relevant sections of the Inner West Local 

Environmental Plan 2022 (IWLEP 2022). 

 

Part 1 – Preliminary  

 

Section Proposed Compliance 

Section 1.2 

Aims of Plan  

The proposal satisfies the section as follows: 

• The proposal encourages development that 

demonstrates efficient and sustainable use of 

energy and resources in accordance with 

ecologically sustainable development principles, 

• The proposal conserves and maintains the natural, 

built and cultural heritage of Inner West, 

• The proposal facilitates economic growth and 

employment opportunities within Inner West, 

• The proposal encourages diversity in housing to 

meet the needs of, and enhance amenity for, Inner 

West residents, 

• The proposal creates a high quality urban place 

through the application of design excellence in all 

elements of the built environment and public 

domain 

 

Yes 

 

Part 2 – Permitted or prohibited development 

 

Section Proposed Compliance 

Section 2.3  

Zone objectives and 

Land Use Table 

 

E1 – Local Centre 

Refer to discussion below No 

The proposed development is for mixed use development comprising of a commercial premises 

and a residential accommodation component which the application has characterised as a 

dwelling house. 
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Section Proposed Compliance 

 
The property is zoned E1 – Local Centre. The commercial premises is permitted with consent 
under the under the Land Use Table. However, within the E1 zone the umbrella term of residential 
accommodation is prohibited. The only type of residential accommodation permitted with consent 
in the zone are shop top housing, and additional provisions contained under Section 2.5 
Additional permitted uses for particular land and Schedule 1(50) of the IWLEP 2022 permitting 
development for the purposes of dwelling houses. These permissible residential uses are defined 
as follows: 
 

“dwelling house means a building containing only one dwelling” 
 
“shop top housing means one or more dwellings located above ground floor retail premises 
or business premises” 

 
The applicant has provided legal advice to support the characterisation of the residential 
component as a dwelling house. It is noted that the legal advice provided is based on the original 
scheme lodged which was subsequently superseded by amended plans which were lodged and 
accepted in the NSW Planning Portal, and publicly renotified, thereby the legal advice is based on 
incorrect information. Notwithstanding, key paragraphs (Paragraph 21 and 22) advice are 
reproduced below:  
 

In my opinion, the residential aspect of the Proposed Development satisfies the definition 
of “dwelling house” because the building will only contain one dwelling (ie it will not contain 
more than one dwelling).  The word “building” in the definition of “dwelling house” (which 
is not defined in the LEP) will have the same meaning as in the Environmental Planning 
and Assessment Act 1979 (NSW) (EPA Act): 
Interpretation Act 1987 (NSW).  The expression “building” is defined in s 1.4(1) of the EPA 
Act as including “part of a building, and also includes any structure or part of a structure 
(including any temporary structure or part of a temporary structure), but does not include 
a manufactured home, moveable dwelling or associated structure within the meaning of 
the Local Government Act 1993”.  In circumstances where the expression “building” 
includes part of a building, in my opinion, the residential aspect of the Proposed 
Development meets the definition of “dwelling house”.  The fact that the building will also 
contain another commercial use does not mean that the residential aspect fails to meet 
the definition of “dwelling house”.  
 
In addition, under the National Construction Code, the commercial aspect of the building 
will be a Class 6 building and the residential aspect will be a Class 1 building.  The Class 
1 building will only be used for the purpose of a single dwelling.    

 
It is Councils’ opinion the development does not satisfy the definition of dwelling house as the 
residential component forms part of a mixed-use building which contains more than just ‘only’ one 
dwelling in the building, as it also contains a commercial premises at ground level. In this regard 
the building contains a residence and commercial tenancy, and thereby the residential component 
of the site cannot be considered a dwelling house as per the definition in IWLEP 2011. 
 
It is Councils’ opinion that building classification under the NCC does not determine permissibility. 
In this regard, a class 1 building does not equate to a dwelling house as defined in the LEP. There 
are several land uses (e.g. semi-detached dwellings) which are also class 1 buildings which are 
not permissible in the zone. Having regard to the NCC, Class 1 buildings are houses. Typically, 
they are standalone single dwellings of a domestic or residential nature. These buildings can also 
be horizontally attached to other Class 1 buildings.  When attached they are commonly referred to 
as duplexes, terrace houses, row houses and town houses. In these situations, they must be 
separated by a wall with fire-resisting and sound insulation properties….” 
 
The applicants’ legal advice incorrectly identifies the building classification as Class 1 for the 
dwelling. The National Construction Code recognises the proposed development as a building 
which is a Class 4 part and Class 6 part rather Class 1 and Class 6 as eluded by the applicant. In 
this regard it is noted that a Class 4 building part has different fire safety requirements and that 
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Section Proposed Compliance 

Class 4 is not a dwelling house as follows “Class 4 is a sole dwelling or residence within a building 
of a non-residential nature. A Class 4 building can only be located in a Class 5 to 9 building.  
 
Further, the proposal in its current form does not satisfy the definition of shop top housing as 
residential components (with the exception of parking and entry) occupies the ground floor. To 
qualify as shop top housing the relevant part of the building must be truly “above” the relevant 
retail or commercial parts (in accordance with paragraph 56 Hrsto v Canterbury City Council (No 
2) (2014) 204 LGERA 148). The dwelling is not wholly located above the ground floor. It is located 
on the ground floor and above the ground floor of the commercial premises. If the habitable 
residential components were removed from the ground floor, the proposal would satisfy the 
definition of shop top housing and be permissible in the zone which was communicated to the 
applicant during the assessment of the application. 
 
Further to the permissibility issue, the proposal is not considered consistent with the relevant 

objectives of the zone as discussed below. 

 
The E1 – Local Centre zone objectives include the following: 

 
• To provide a range of retail, business and community uses that serve the needs of 

people who live in, work in or visit the area. 

• To encourage investment in local commercial development that generates 
employment opportunities and economic growth. 

• To enable residential development that contributes to a vibrant and active local 
centre and is consistent with the Council’s strategic planning for residential 
development in the area. 

• To encourage business, retail, community and other non-residential land uses 
on the ground floor of buildings. 

• To provide employment opportunities and services in locations accessible by active 
transport. 

• To provide retail facilities and business services for the local community 
commensurate with the centre’s role in the local centres hierarchy. 

• To ensure Inner West local centres are the primary location for commercial and retail 
activities. 

• To ensure that new development provides diverse and active street frontages to attract 
pedestrian traffic and to contribute to vibrant, diverse and functional streets and public 
spaces. 

• To enhance the unique sense of place offered by Inner West local centres by ensuring 
buildings display architectural and urban design quality and contributes to the desired 
character and cultural heritage of the locality. 

 

In accordance with the E1 Local Centre zone objectives, the commercial use is a key component 

of this development, and the core primary purpose of the zone. The proposed commercial premises 

is considered the minimum size and depth to enable functionality and flexibility to ongoing 

employment opportunities and economic growth. 

 

Notwithstanding, the zone anticipates that the entire ground floor (less services, car parking or 

access to shop top housing components of a development) in local centres are used for non-

residential uses (as per zone objective 4). The proposal includes residential components on the 

ground level beyond services, car parking or access, and as such does not encourage non-

residential land uses on the ground floor. 

 

Further, Councils’ strategic vision for residential development in the area anticipates shop top 

housing developments which would typically provide development at higher densities. It is 

Councils’ opinion that the strategic vision of this precinct anticipates that residential development 

will contribute to a vibrant and active local centre by up taking and providing higher densities and 
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Section Proposed Compliance 

therefore activity. The development for a single dwelling as proposed does not contribute to the 

local centre as per the strategic vision and objective 3 of the zone. 

 

Given the above inconsistencies with permissible land uses for residential accommodation and the 

objectives of the zone, it is recommended that the application be refused. 

 

Notwithstanding the matter of permissibility, the configuration and size of the ground floor of the 
proposed residential component could easily facilitate kitchen facilities being installed which would 
result in its conversion to a separate domicile and perhaps a second dwelling. As such, in the event 
of approval, a condition has been included in the recommendation that the ground floor is not 
permitted to be used or adapted to be used to accommodate a kitchen or kitchenette area or 
operate as a separate occupancy, without prior consent of Council. 

 

Section 2.5  

Additional permitted 

uses for particular land 

The subject site is identified as “50” on the Additional 

Permitted Uses Map. Schedule 1 of the IWLEP 2022 

states the following: 

 

50   Use of certain land for dwelling houses in Zone E1 

(1)  This clause applies to land identified as “50” on the 

Additional Permitted Uses Map. 

(2)  Development for the purposes of dwelling houses 

is permitted with development consent. 

 

As discussed above, the subject application does not 

meet the definition of dwelling house.  

 

This provision is to enable alterations and additions to 

existing dwelling house buildings that were designed 

and constructed for the purposes of a dwelling house 

within E1 zones, without requiring demonstration of 

existing use rights. This is not what is sought in this 

application.  

No 

Section 2.7  

Demolition requires 

development consent  

The proposal satisfies the section as follows: 

• Demolition works are proposed, which are 

permissible with consent; and  

• In the event of approval, standard conditions are 

recommended to manage impacts which may arise 

during demolition. 

Yes, subject 

to conditions 

 

Part 4 – Principal development standards 

 

Control Proposed Compliance 

Section 4.3  

Height of building 

Maximum 17m Yes 

Proposed 12.7m 

Section 4.4 

Floor space ratio 

Maximum 2.2:1 or 489sqm Yes 

Proposed 1.95:1 or 433.5sqm  

Section 4.5  

Calculation of floor 

space ratio and site 

area  

The site area and floor space ratio for the proposal has 

been calculated in accordance with the section. 

Yes 

 

https://www.planningportal.nsw.gov.au/publications/environmental-planning-instruments/inner-west-local-environmental-plan-2022
https://www.planningportal.nsw.gov.au/publications/environmental-planning-instruments/inner-west-local-environmental-plan-2022
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Part 5 – Miscellaneous provisions 

 

Section Compliance Compliance 

Section 5.10  

Heritage conservation 

The subject site is a contributory building within the 

Lewisham Estate Heritage Conservation Area (HCA)  

 

The proposal achieves the objectives of this section as 

follows: 

• Whilst the proposal seeks the partial demolition of a 

contributory building and the overall scale of the 

proposal will change the setting of the pair of shops, 

the proposal is considered to achieve a balanced 

outcome when considering the desired future 

character of the area as outlined in the masterplan 

(precinct) controls.  

• The additions have been appropriately designed to 

contribute positively to the visual interest of the 

streetscape and allow for the interpretation the 

existing building which is an interesting and modest 

corner shop. 

• Subject to retaining and repairing the shop front led 

lights in the event of approval, the development has 

been designed to respond to the significance of the 

conservation area and preserve contributory 

elements and fabric of the existing building.  

 

Given the above the proposal preserves the 

environmental heritage of the Inner West. 

Yes 

 

Part 6 – Additional local provisions 

 

Section Proposed Compliance 

Section 6.2  

Earthworks  

• The proposed earthworks are unlikely to have a 

detrimental impact on environmental functions and 

processes, existing drainage patterns, or soil 

stability. 

Yes 

Section 6.3  

Stormwater 

Management  

• The development maximises the use of permeable 

surfaces, includes on site retention as an 

alternative supply and in the event of approval, 

subject to standard conditions would not result in 

any significant runoff to adjoining properties or the 

environment.  

Yes, subject 

to conditions 

Section 6.4 

Terrestrial biodiversity 

• The subject site is identified as located within the 

‘Biodiversity’ area on the Natural Resource – 

Biodiversity Map. The proposal does not involve 

any work that will disturb or reduce existing 

pervious surface area of the site by more than 25%, 

as such a test of significance is not required.  

Yes 

Section 6.8 

Development in areas 

subject to aircraft noise 

• An Acoustic Report was prepared to ensure the 

development will comply with the required noise 

criteria. 

Yes, subject 

to conditions 
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Section Proposed Compliance 

Section 6.13 

Residential 

accommodation in 

Zones E1, E2 and MU1 

The proposed development satisfies this section as 

follows: 

• Putting permissibility aside the proposal is a mixed-

use development which integrates residential and 

non-residential uses. 

• The proposal has been designed to maintain the 

existing ground floor glazing and commercial use of 

a similar size, however the residential component 

at the rear  fails to provide an active street frontage.  

• The buildings bulk, form, use, and scale are 

designed to balance the intended intensity of the 

area and heritage character which aligns with the 

desired character of the area. 

No 

 

B.   Development Control Plans 
 

Summary  

 

The application has been assessed and the following provides a summary of the relevant 

provisions of Marrickville Development Control Plan 2011 (MDCP 2011). 

 

MDCP 2011  Compliance 

Part 2.1 – Urban Design Yes  

Part 2.3 – Site and Context Analysis Yes   

Part 2.5 – Equity of Access and Mobility Yes  

Part 2.6 – Acoustic and Visual Privacy Acceptable – see discussion 

Part 2.7 – Solar Access and Overshadowing  Yes  

Part 2.9 – Community Safety Yes  

Part 2.10 – Parking Acceptable – see discussion  

Part 2.11 – Fencing  Yes  

Part 2.18 – Landscaping and Open Space Acceptable – see discussion 

Part 2.20 – Tree Management  Acceptable – see discussion 

Part 2.21 – Site Facilities and Waste Management Yes 

Part 2.24 – Contaminated Land Yes  

Part 2.25 – Stormwater Management Yes  

Part 5 – Commercial and Mixed Use Development Acceptable – see discussion 

Part 8 – Heritage  Acceptable – see discussion 

Part 9 – Strategic Context Acceptable – see discussion 

 

The following provides discussion of the relevant issues: 
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Marrickville Development Control Plan 2011 

 

The application was assessed against the following relevant parts of the Marrickville 

Development Control Plan 2011 (MDCP 2011). 

 

Part 2 – Generic Provisions 

 

Control Assessment Compliance 

Part 2.1 Urban 

Design 

The proposed development satisfies the relevant provisions of 

this Part as follows: 

• The proposal does not impact the definition between the 

public and private domain and is appropriate for the character 

of the locality given its form, massing, siting and detailing; 

and 

• The proposal preserves the existing character of the 

streetscape, as the proposed addition will complement the 

public domain and protects the existing shopfront.  

Yes 

Part 2.5 Equity 

of Access and 

Mobility 

The proposed development satisfies the relevant provisions of 

this Part as follows: 

• Appropriate access is provided for all persons through the 

principal entrance to the premises; 

• A Continuous Accessible Path of Travel (CAPT) to and within 

the subject premises is provide which allows a person with a 

disability to gain access to all areas within the shop; and 

• Suitable accessible sanitary facilities are provided. 

Yes 

Part 2.6 

Acoustic and 

Visual Privacy 

Refer to discussion below. Acceptable 

The proposal will have a satisfactory impact on visual and acoustic levels of the surrounds as follows:  

• The principal living area and the primary area of Private Open Space (POS) are located on level 

2 of the building which could have privacy impacts on adjoining properties, and is contrary to C3 

ii, being an elevated area of POS greater than 10sqm and has a depth greater than 1.5m. Given 

the dwelling is part of a mixed use development and the site is zoned E1 local centre (where shop 

top housing developments are permitted), the elevated principle living area and area of POS is to 

be anticipated within this setting, as opposed to a typical low density residential setting. However, 

the proposed splayed rear building alignment increases the field of vision of the large rear (west) 

elevation window (W25) towards the POS at no. 14 and 16 Victoria Street. Given the living area 

is also serviced by windows to the north (side) and east (front) elevations, it is recommended that 

the rear glazing be fixed obscured up to a height of 1.6m above the FFL to minimise opportunities 

for overlooking.  

• The proposed design and location of the POS towards the front of the site, is considered to offer 

a reasonable level of privacy for their users and neighbouring properties given its perimeter planter 

box, relative height to neighbouring buildings and the separation provided by both Victoria Street 

and Jubilee Lane; 

• The first-floor openings and Juliette balcony (W16) on the western (rear) elevation services the 

master bedroom. Whilst bedrooms are typically characterised as a ‘low activity’ rooms, because 

the rear (west) elevation is angled towards the POS at no. 14 and 16 Victoria Street, and due to 

the large size of the opening, concerns are raised with the privacy implications and perception of 

loss of privacy. As such a condition could be required to ensure that the balustrade have a height 
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Control Assessment Compliance 

of 1.2m and have a block out density of at least 75% to limit the extent of glazing and depth of 

views. 

• The proposed windows on the southern elevation provides a nil setback to the boundary and are 

approximately 600mm from the side elevation of the dwelling at no. 14 Victoria Street. Whilst these 

windows are annotated ‘obscure glazing to all non-operable fire rated windows on the south 

elevation’, these windows rely on ‘borrowed’ amenity from the neighbouring property and as such 

cannot be protected to provide amenity for the subject site, thereby creating a future planning 

conflict if no. 14 Victoria Street was to develop. There is not considered to be any site constraints 

which would require the reliance on southern windows to justify these windows, and reasonable 

amenity to the dwelling will still be achieved without the southern windows. As such, to ensure 

orderly future development, it is recommended to delete these windows from the proposal by way 

of design change condition. 

• The proposed glazing and openings to the front (eastern) elevation are setback 18m from the first 

floor living rooms at no. 3 and 5 Victoria Street, and glazing and openings to the Jubilee Lane side 

(northern) elevation are setback 6m and adequately offset from 8A Victoria Street. The proposed 

building separation is considered to provide reasonable privacy to adjacent properties. Subject to 

a condition to delete the south facing glazing, the dwelling has been designed to face towards the 

street frontages to reduce adverse privacy impacts. 

 

Subject to the above amendments in the event of approval, the dwelling can be appropriately designed 

and orientated to maximise visual privacy between the proposal and neighbouring buildings 

Part 2.7 Solar 

Access and 

Overshadowing 

Refer to discussion below. Yes 

Shadow diagrams illustrating the shadow cast by the existing structures and the proposed 

development for the winter solstice were submitted with the application.  

 

The submitted shadow diagrams demonstrate that additional overshadowing will occur to no. 14 

Victoria Street and no. 3, 5 and 7 Victoria Street. A summary of the solar impacts are as follows:  

 

14 Victoria Street  

o The overshadowing to the private open space is as a result of a proposed 1.8m high 

fence. A fence height of 1.8m would typically be expected between two properties and 

generally permitted as ‘exempt development’. Therefore, the additional impacts from 

a 1.8m fence are considered minor in nature and acceptable on merit. See further 

discission under the heading ‘fences’. 

o The west facing double bi-fold doors will not be impacted by the proposal and 

therefore retains a minimum of 2 hours direct solar access. 

 

3 & 5 Victoria Street 

o Overshadowing to the first-floor north facing glazing will occur at 3pm. Nonetheless, 

these windows will retain a minimum of 2 hours direct solar access between 12pm 

and 2pm.  

o Overshadowing to the ground floor north facing glazing will occur at 2pm and 3pm. 

However, a search of council records could not find an approval for residential use on 

the ground floor. In this regard, these buildings are of the form of shop top housing, 

thus would anticipate non-residential uses on the ground floor, which would also be 

consistent with the E1 Local Centre zone and objectives.  

o Any private open space to the rear will not be impacted by the proposal and achieve 

a minimum of 2 hours direct solar access. 
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Control Assessment Compliance 

 

 

7 Victoria Street  

o Overshadowing to the ground-floor north facing glazing will occur at 3pm. 

Nonetheless, this window will retain a minimum of 2 hours direct solar access between 

12pm and 2pm.  

o Private open space to the rear will not be impacted by the proposal and achieve a 

minimum of 2 hours direct solar access. 

 

Overshadowing 

• Given the above, a minimum of 2 hours direct solar access to windows of principal living areas 

and principal areas of open space of nearby residential properties between 9:00am and 

3:00pm on 21 June is retained.  

• The development will not result in adverse amenity impacts as a result of overshadowing. 

 

Solar Access 

• At least one habitable room of the dwelling has a window having an area not less than 15% 

of the floor area of the room, positioned within 30 degrees east and 20 degrees west of true 

north and will allow for direct sunlight for at least two hours over a minimum of 50% of the 

glazed surface between 9:00am and 3:00pm on 21 June; and 

• The rear yard private open space provided for the dwelling receives a minimum two hours of 

direct sunlight over 50% of its finished surface between 9.00am and 3.00pm on 21 June. It is 

noted that the balcony private open space has north facing openings which will provide good 

amenity to the dwelling.  

 

Part 2.9 

Community 

Safety 

The proposal satisfies the relevant provisions of this Part as 
follows: 

• The building has been orientated to maximise surveillance of 
the street; 

• The dwelling entry is clearly visible from the street; 

Yes 

Part 2.10 

Parking 

The proposal is considered to satisfy the relevant provisions 

under this Part as follows: 

• Dwelling houses incl. attached, semi-detached and 

secondary dwellings, requires the provision of 1 car parking 

space.  

• One car parking space and new vehicle crossing is proposed 

to service the dwelling. In the event of approval, standard 

conditions are recommended to comply with the design 

requirements contained within Part 2.10 of MDCP 2011. 

• The site is located in parking area 1 (most constrained) which 

requires 1 per 100sqm GFA for customers & staff for 

Business premises; retail premises; shops 

• No parking is proposed for the commercial premises. The 

proposal is considered acceptable in this instance as follows: 

o There is no change to the scale or intensity of the 

existing commercial premises.  

o No parking is an existing arrangement which is being 

maintained. 

o The site is in a highly accessible area and is located 

within 40m of Lewisham train station, 200m of 

Lewisham West light rail station, and within close 

Acceptable, 

subject to 

conditions 
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Control Assessment Compliance 

proximity of bus stops along Railway Terrace. The 

constrained provision of parking encourages the use 

of active transport methods and therefore promotes 

sustainable transport. 

Part 2.11 

Fences 

The proposed development satisfies the relevant provisions of 

this Part as follows: 

• The northern side boundary fence measures 1.8m in 

height and will be of timber material consistent with the 

laneway. 

• The southern side boundary shared with no. 14 Victoria 

Street is annotated on the plans to be retained, and that 

this will be increased to 1.8m in height within the property 

boundary, with a new rendered portion to match existing 

where the building will be demolished. It is noted that due 

to the slope of the land, the subject fence appears to 

extend up to 2.3m high on the supplied ‘south elevation’. 

To provide certainty, a condition could be imposed that 

the height of the fence not exceed 1.8m at any point.  

Yes 

Part 2.18 

Landscaping 

and Open 

Spaces  

 

Private Open 

Space (POS) 

Min: 45sqm 

 

Pervious 

Landscaping  

Min: 50% of 

POS 

The development is required to provide a minimum of 45sqm of 

POS for a dwelling house. The proposal results in an area of 

approximately 40.7sqm of POS no dimension being less than 3m 

spread across the ground level rear yard and the second floor 

roof garden. 35% (or 15.7sqm) comprising pervious landscaping.  

 

Whilst the proposal has 4.3sqm shortfall of POS, the non-

compliance is considered to be acceptable for the following 

reasons: 

• Given the site is zoned E1 local centre, the proposed POS 

complements the character of the individual building and the 

character of the area;  

• The proposed POS and landscaping is sufficient to allow for 

a replacement tree planting in deep soil; 

• The proposed POS and landscaping provide the dwelling 

with an area sufficient for outdoor recreation;  

• The proposed POS minimises the extent of hard paved areas 

and facilitate rainwater infiltration. 

• The proposed POS improves the appearance, amenity and 

energy efficiency of the development; 

• The areas of POS act as an extension of the living area of a 

dwelling and receives adequate sunlight; and 

• The areas of POS incorporates vegetation where possible. 

 

Typically in a commercial area, applying controls for shop top 

housing means that the dwelling would only require the provision 

of an 8sqm terrace/balcony, however the proposal is not for such 

a purpose, notwithstanding having regard to context, the 

quantum of open space proposed is a better outcome for the site 

and neighbouring properties.  

Acceptable  

Part 2.20 Tree 

Management 

Refer to discussion under SEPP.  Yes, subject to 

conditions 
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Control Assessment Compliance 

Part 2.21 Site 

Facilities and 

Waste 

Management  

The proposed development satisfies the relevant provisions of 

this Part as follows: 

• The application was accompanied by a waste management 

plan in accordance with the Part; and 

• Standard conditions are recommended to ensure the 

appropriate management of waste during the construction of 

the proposal. 

Yes, subject to 

conditions 

Part 2.24 

Contaminated 

Land 

Refer to discussion under SEPP.  Yes, subject to 

conditions 

Part 2.25 

Stormwater 

Management  

In the event of approval, standard conditions are recommended 

to ensure the appropriate management of stormwater.  

Yes, subject to 

conditions 

 

Part 5 – Commercial and Mixed Use Development 

 

Control Assessment Compliance 

Part 5.1.3 

Building Form 

As the site is located within Lewisham South (Precinct 5), the 

controls contained within Part 9.5 take precedence over those 

in this Part of the DCP where there is an inconsistency. 

Notwithstanding, the proposal satisfies the relevant provisions 

of this Part as follows: 

• The proposal retains the existing contributory building; 

• The overall density and height of the development are 

compatible with the desired future character of the 

commercial centre and is appropriate to the contextual 

constraints of the site;  

• The proposal maintains the retail shop character and fine 

urban grain. 

• The rear massing does not cause significant visual bulk or 

amenity impacts to neighbouring properties subject to 

conditions relating to privacy impacts; 

• Setbacks, building mass and street wall heights are 

outlined in Part 9.5 of the DCP. 

• No rooftop structures are proposed within the topmost 3m 

of the maximum height control; 

• The proposal complies with the overall depth control as the 

internal floor plan of the residential dwelling is not greater 

than 18m;  

• The proposal is scaled to support the desired future 

character with appropriate massing and spacing between 

buildings; and, 

• Contrary to C18, the proposed glazing and openings to the 

Jubilee Lane side (northern) elevation are setback 6m 

from 8A Victoria Street. The proposed new glazing and 

openings are adequately offset from 8A existing windows 

which service a study, stairwell and bathroom. Further, 

both properties provide a nil setback to the laneway 

ensuring equitable separation. 

Yes 
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• It is noted that the proposed southern side elevation may 

remain highly visible from the public domain until such a 

time that re-development of the neighbouring sites occurs. 

As such it is recommended in the event of approval that a 

condition of consent requiring amended drawings 

incorporating a varied surface/material treatment to the 

southern (side) elevation that adequately visually breaks-

up of the large expanse of blank wall when viewed from 

the public domain be imposed. 

Part 5.1.4 

Building Detail 

The proposal satisfies the relevant provisions of this Part as 

follows: 

• The street front portion of the building mass is maintained 

as the continuous dominant element in the streetscape; 

• The proposed upper level additions are high quality 

contemporary architecture which will be complementary 

within the streetscape; 

• The proposed alterations and additions are not detrimental 

to the visual presentation of the contributory building and 

the streetscape; 

• The front portion of the existing contributory building is 

proposed to be retained; 

• Subject to condition regarding the original windows in the 

event of approval, the proposed restoration and 

reconstruction of the shopfront elements including awning 

of the building are consistent with the style of the building; 

• The active use component of the building provides a viable 

area to accommodate a variety of commercial premises 

and allows sufficient space for back-of-house activities 

(such as kitchens and goods storage); waste and recycling 

storage facilities; sanitary facilities with disabled access; 

and space for employee amenities 

• The shopfront maintains the width and height proportions 

of the existing shopfront and is consistent within the 

streetscape 

• The shopfront incorporates a window oriented towards 

Jubilee Lane to assist in providing a presence to the 

secondary frontage; and, 

• The residential entry is separate to the commercial entry 

and is appropriately designed and located. 

Yes  

Part 5.1.5 

Building Use 

The proposal satisfies the relevant provisions of this Part as 
follows: 

• The ground floor level of the building that relates to the 
active street frontage is predominately used for 
commercial floor area; 

• The application proposes a mixture of land uses that are 
compatible and will result in a reasonable level of amenity; 
and, 

• Appropriate floor-to-ceiling heights are provided for 
commercial and residential uses being 3.3 metre minimum 
for ground floor and any other retail or commercial floors 
and 2.7m for residential floors. 

Yes 
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Part 5.1.6 Vehicle 

Access, Parking 

and Loading 

Services 

The proposed development satisfies the relevant provisions of 

this Part as follows: 

• The vehicle access is located to the side of the site and is 

safely and conveniently located for use away from any 

active frontages; 

• The area dedicated for car parking on the ground floor 

level is limited to one space to maximise commercial floor 

area which can accommodate a variety of commercial 

uses. 

• The location of the driveway is suitable within the laneway 

and will not impact traffic or parking. 

Yes 

 

Part 8 – Heritage 

 

Control Assessment Compliance 

Part 8.2.28 

Lewisham Estate 

Heritage 

Conservation 

Area – HCA 26 

• Situated on a prominent corner site, the building 

contributes positively to the character of the Heritage 

Conservation Area (HCA).  

• The proposal generally retains the existing building which 

is an interesting and modest corner shop that 

demonstrates the different phases of development in the 

area.  

Yes 

Part 8.4.1.3 

Building setbacks 

• The development maintains existing building front and 

side setbacks. 

Yes 

Part 8.4.1.4 

Building heights 

• Contrary to C8, the development does not retain a 

minimum of 6m of the front of the building. The proposed 

3.8m for the upper levels are considered acceptable as the 

site is unique in that it is also located within a masterplan 

area with site specific controls and where additional 

density is anticipated beyond a typical high street. 

Notwithstanding, the upper levels are set back behind the 

parapet in a way that allows the interpretation of the old 

and new elements.  

Acceptable  

Part 8.4.1.5 

Building form 

• The proposed additions retain the early shop front. 

• No signage is proposed.  

Yes 

Part 8.4.1.7 

Building facades 

• The original surviving detailing to the shopfront include the 

decorative transoms, fanlights and lead lighting. These 

elements are described as being in a state of disrepair and 

proposed for removal. In response to Councils request for 

further information in relation to these features, no further 

information was submitted for assessment. It is considered 

that given the evidence to establish the original design and 

the high heritage and aesthetic value, a condition could ne 

included for the original lead lighting to be retained and 

restored. An example of this type of retention can be seen 

at 731-735 Darling Street, Rozelle.  

• The new windows match the size and location of existing 

windows  

• The tile cladding is annotated to be retained and restored.  

Yes, subject 

to condition  
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• The colour scheme is appropriate to the architectural style 

and period of the building.  

Part 8.4.1.8 Car 

Parking 

• The access to the rear private open space via the existing 

laneway is retained, 

• The driveway cross over is located in the side lane.  

Yes 

Part 8.3.2.13 Car 

parking 

• The development provides driveway access from the rear 

lane and does not result in any car parking structure to the 

street frontage. 

Yes 

 

Part 9 – Strategic Context 

 

Control Assessment Compliance 

Part 9.5 

Lewisham South 

(Precinct 5) 

The proposed development satisfies the relevant provisions of 

this Part as follows: 

• The proposal protects the existing period building on the 

site 

Yes 

9.5.4 Precinct-

specific planning 

controls  

The proposed development satisfies the relevant provisions of 

this Part as follows: 

• As mentioned under part 5, the proposed southern side 

elevation may remain highly visible from the public domain 

until such a time that re-development of the neighbouring 

sites occurs. As such the surface/material treatment of this 

wall requires greater attention than proposed. It is 

recommended in the event of approval that a condition of 

consent requiring amended drawings incorporating a 

varied surface/material treatment to the southern (side) 

elevation that adequately visually breaks-up of the large 

expanse of blank wall when viewed from the public 

domain. 

• Subject to the condition in the event of approval, the new 

development does not adversely impact the green way 

corridor and provides opportunities for street activation.  

Yes 

9.5.5 Site-specific 

planning controls 

The subject site is identified within the Masterplan Area (MA 

5.2). The proposed development satisfies the relevant 

provisions of this Part as follows: 

• The proposal is consistent with the amalgamated pattern. 

• The proposal does not result in any of the adjoining site 

being isolated.  

• The height of the proposed building in storeys does not 

exceed the 3 and 4 storey components shown on the 

master plan. 

• The proposal provides for a 3.8m setback to Victoria Street 

in accordance with the 3m requirement and provides for 

includes an articulated ‘recessed’ northern portion of 

building. There is more limited articulation on the northern 

(Jubilee Lane) elevation. The proposed setbacks and 

articulation are considered acceptable, given this unique 

portion of the masterplan area being also a heritage 

conservation area, and the site being developed in 

isolation (consistent with the masterplan amalgamation 

pattern). Any further articulation would significantly 

Yes 
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constrain the buildings’ floor plates which are already 

limited (particularly to the rear) due to the triangular 

‘tapered’ shape of the block. 

• The siting orientation, depth, separation of the proposed 

building generally conforms with the masterplan . 

• The upper dwelling floor levels and roof are set back from 

external walls of the floor below to the front of the site. The 

nil setback to Jubilee Lane is considered acceptable as it 

results in acceptable amenity impacts discussed earlier in 

this report.  

• The building envelope predominately expresses a street 

fronting building edge with articulation and variation to the 

built form adding visual richness.  

• The vehicle entry is generally consistent being accessed 

off Jubileee Lane and does not adversely impact on 

existing on street parking or activation of the secondary 

street frontage.  

• The proposal includes the reinstatement of the existing 

awning which is an important piece of public domain 

infrastructure.  
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Figure 5: Except from the of the masterplan diagram contained in Part 9.5 of the MDCP 

2011.  
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C.  The Likely Impacts 
 

• These matters have been considered as part of the assessment of the development 

application. It is considered that the proposed development will not have significant adverse 

environmental, social or economic impacts upon the locality. 

 

D.  The Suitability of the Site for the Development 
 

As demonstrated within this report, it is considered that the proposal is inconsistent with the 

zone, therefore it is considered that the site is unsuitable to accommodate the development.  

 

E.  Submissions 
 

The application was notified in accordance with Council’s Community Engagement Strategy 

between 02 July 2024 to 24 July 2024. 

 

A total of 31 submissions were received in response to the initial notification. 17 submissions 

were in support and 14 submissions were in opposition. 

 

The application was re-notified in accordance with Council’s Community Engagement 

Strategy between 11 February 2025 and 11 March 2025. 

 

A further 6 submissions (all in opposition) were received in response to the second notification.  

 

The submissions received in opposition to the proposal, raised the following issues which have 

already been discussed in the body of the report: 

 

• Height of Building  

• Impact on the character of Heritage Conservation Area  

• Tree removal 

• Privacy 

• Overshadowing 

• Parking 

 

Further issues raised in the submissions received are discussed below: 

 

Concern   Comment 

Overdevelopment  As detailed within this report, the size, height, and location of the 

additions is considered to satisfy the relevant provisions. 

Site too small and oddly 

shaped 

An assessment of the proposal against the relevant planning 

provisions have been discussed in the body of this report. In 

summary, the application has adequately demonstrated the site is 

suitable to accommodate the proposed development.  

Impact on future solar panel 

effectiveness to 14 and 16 

Victoria Street 

These comments are noted; however, Council cannot assess the 

proposal against speculative developments.  
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Impact from future 

commercial use e.g. traffic, 

noise, parking 

These comments are noted; however, Council cannot assess the 

proposal against speculative developments. Notwithstanding the 

shop is of a size that is unlikely to have adverse impact on the 

locality with regard to its operation.  

Loss of existing public car 

parking spaces 

Revised plans and calculations have been submitted which have 

demonstrated that the proposal will not reduce existing on street 

parking. 

Reduced natural light to 16 

Victoria Street 

This has been taken into consideration. However as detailed in the 

report, the development is deemed to have a reasonable impact on 

the adjoining property located directly to the south of the subject 

site; relative to the additions proposed and the desired future 

character evident. 

Commercial use impact on 

existing businesses  

These comments are noted. However, the supply and demand of 

existing cafes within the surrounding locality is not a matter for 

consideration under Section 4.15 of the EP & A Act 1979. 

Letter to residents sent out on 

27.6.24 thus denying 

residents the opportunity to 

take photographs by the 21 

June, the date for measuring 

overshadowing 

Council cannot compel an applicant to lodge an application at 

specified times of the year. Nevertheless, the submitted shadow 

diagrams are sufficient to assess the proposal against the relevant 

planning controls/policies to be carried out. 

Lack of community 

consultation  

Whilst it is encouraged, there is no statutory requirement for 

applicants to engage with the local community.  

 

Council has notified the proposal in accordance with the 

Community engagement framework. 

Part 2.8 social impact 

assessment - community 

resentment 

The proposed uses being a commercial premises and a dwelling 

are not listed in table 1 under Part 2.8 Social Impact Assessment. 

Further, the proposed development is not likely to have a significant 

impact on the community and a SIC or SIS would not be warranted 

in this instance.  

Construction impacts  Standard conditions regarding construction hours and noise levels, 

could be managed by way of conditions to mitigate any significant 

impacts.  

Misrepresentation of the 

proposal in the 

documentation e.g., SEE 

states existing building is 2 

storey and proposing 3 

storeys + mezzanine, artist 

impression of the proposal  

It is considered sufficient details and information have been 

submitted with the application to allow for a complete assessment. 

As detailed in this report, an independent assessment against the 

relevant planning controls/policies was carried out on the merits of 

the proposal.  

Review of zoning and 

planning controls  

These comments are noted, however not a matter for consideration 

under this application. 

Council acquisition of the site 

and used in conjunction with 

future station upgrade 

These comments are noted, however not a matter for consideration 

under this application. 

Boundary definition  The survey prepared by True North Surveys dated 03 June 2021 

submitted with the development application included a boundary 

survey and does not recommend a boundary redefinition.  

Brick wall over boundary The survey has identified the side rear brick fence between 10 & 

14 to be over the boundary by 0.22 (i.e. within the property 

boundary of no 14 Victoria Street). The south elevation includes the 
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following annotation in relation to this wall ‘retain existing boundary 

wall, increase boundary wall height to 1.8m high within property 

boundary’. 

 

F.  The Public Interest 
 

The public interest is best served by the consistent application of the requirements of the 

relevant Environmental Planning Instruments, and by Council ensuring that any adverse 

effects on the surrounding area and the environment are appropriately managed.  

 

As detailed within this report, given the inconsistencies with permissible land uses for 

residential accommodation and the objectives of the zone, which results in adverse impacts 

on the surrounds, the proposal is not considered to be in the public interest 

 

6.   Section 7.11 / 7.12 Contributions 
 

Section 7.11 contributions are payable for the proposal.  

 

The carrying out of the development would result in an increased demand for public amenities 

and public services within the area. A contribution of $20,000 would be required for the 

development under the Inner West Local Infrastructure Contributions Plan 2023. 

 

A condition requiring that contribution to be paid is included in the recommendation. 

 

7.   Referrals 
 

The following internal referrals were made, and their comments have been considered as part 

of the above assessment: 

 

• Heritage Specialist;  

• Development Engineer; 

• Urban Forest; 

• Resource Recovery; 

• Environmental Health; and 

• Building Certification. 

 

The following external referrals were made, and their comments have been considered as part 

of the above assessment: 

 

• Ausgrid; 
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8.   Conclusion  

 

The proposed residential component has not satisfactorily demonstrated that it meets the 

definition of a permissible form of residential accommodation and the is consistent with the 

objectives of the E1 – Local Centre zone. 

 

With the exception of the permissibility issue, the proposal, as amended (and conditioned in 

the event of approval), generally complies with the aims, objectives, and design parameters 

contained in the relevant State Environmental Planning Policies, Inner West Local 

Environmental Plan 2022, and Marrickville Development Control Plan 2011.  

 

The application is considered unsupportable and in view of the circumstances, refusal of the 

application is recommended. 

 

9.    Recommendation 
 

That the Inner West Local Planning Panel exercising the functions of the Council as the  

consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 1979,  

REFUSE Development Application No. DA/2024/0526 which seeks alterations and additions  

to an existing building, including retention of the building façade and construction of a mixed  

use building containing a single storey commercial premises and four storey residential  

dwelling with garage and removal of trees at 10 Victoria Street, Lewisham for the following  

reasons:  
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Attachment A – Reasons for refusal 
 

1. The proposed development is inconsistent with, and has not demonstrated compliance 

with the Inner West Local Environmental Plan 2022, pursuant to Section 4.15 (1)(a)(i) 

of the Environmental Planning and Assessment Act 1979, including:  

a. Section 2.3(2) - Zone objectives and Land Use Table, in that residential 

accommodation is prohibited within the zone, and the proposed residential 

component does not satisfy the definition of dwelling house.  

b. Section 2.3(2) - Zone objectives and Land Use Table, in that proposed 

residential component is inconsistent with the following objectives of the E1 – 

Local Centre Zone: 

• Objective 3: To enable residential development that contributes to a 
vibrant and active local centre and is consistent with the Council’s 
strategic planning for residential development in the area. (objective 3) 

• Objective 4: To encourage business, retail, community and other non-
residential land uses on the ground floor of buildings.  

2. The proposal has not demonstrated that the site is suitable for the development 

pursuant to Section 4.15(1)(c) of the Environmental Planning and Assessment Act 

1979. 

3. The proposal has not demonstrated it is in the public interest pursuant to Section 

4.15(1)(e) of the Environmental Planning and Assessment Act 1979. 
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Attachment B – Recommended conditions of consent in the event 

of approval 
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Attachment C – Plans of proposed development   
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Attachment D – Statement of Heritage Significance 
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Attachment E Applicant’s Legal Advice 
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