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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2024/0306 
Address 168-172 Victoria Road and 17-19 Waterloo Street, ROZELLE  
Proposal Integrated development under the Road Acts 1993. Works include 

demolition of existing structures and construction of a four-storey mixed 
use building, including ground floor commercial space, residential 
accommodation above, and basement car parking, and associated 
works and construction of two dwelling houses with Torrens title 
subdivision and associated works 

Date of Lodgement 29 April 2024 
Applicant The trustee for Rozelle Village Trust 
Owner Rozelle Village Pty Ltd 
Number of Submissions Initial: One (1) 

First Renotication: Three (3) 
Second Renotification: Three (3) 

Cost of works $7,455,504.00 
Reason for determination at 
Planning Panel 

Residential Flat Building development 

Main Issues Existing use rights, privacy, parking access; Floor Space Ratio variation 
Recommendation Deferred Commencement Approval 
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exception to Development Standards  
Attachment D Architectural Excellence Design Review Panel Minutes 
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Note: Due to scale of map, not all objectors could be shown.   
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1.  Executive Summary 
 
This report is an assessment of the application submitted to Council for Integrated 
Development under the Road Acts 1993 that involves demolition of existing structures and 
construction of a four-storey mixed use building, including ground floor commercial space, 
residential accommodation above, and basement car parking, and associated works and 
construction of two dwelling houses with Torrens title subdivision and associated works at 
168-172 Victoria Road and 17-19 Waterloo Street, Rozelle. 
 
A total of four (4) submissions were received in response to the initial notification. The 
application was renotified again due to amended plans being submitted and 3 submissions 
were received, 1 submission being a letter of support. Therefore, a total of seven (7) 
submissions were received during the notification periods, 1 being a letter of support. 
 
It is noted that 168-172 Victoria Road, where the proposed mixed use residential flat building 
is proposed, is a deferred site under the Inner West Local Environmental Plan 2022 (IWLEP 
2022) and the previous Leichhardt Local Environmental Plan 2013 (LLEP 2000). Therefore, 
the controls that apply to 168-172 Victoria would be LLEP 2000 and Leichhardt Development 
Control Plan 2000 (LDCP 2000). The site at 17-19 Waterloo Street, where Torrens subdivision 
and two dwellings are proposed, will be assessed under the IWLEP 2022 and Leichhardt 
Development Control Plan 2013 (LDCP 2013). 
 
The main issues that have arisen from the application include:  
 

• Existing use rights; 
• Visual and acoustic privacy; 
• Impact to adjoining property in relation to access for maintenance; and 
• Non-compliance with FSR development standard. 

 
The non-compliances are considered to be acceptable subject to Deferred Commencement 
Consent conditions as recommended which include: 
 

X. Council must be provided with amended plans demonstrating the following: 
 
a. The proposed Terrace Houses with frontage to Waterloo Street must be 

setback 500mm from the side boundary shared with 21 Waterloo Street. 
b. The rear balconies of the proposed Terrace Houses are to be reduced to a 

maximum size of 2.4sqm (i.e. 2.6 m x 0.9m) and the associated blade walls to 
be deleted and replaced with privacy screens with a height of 1.6 metres 
measured from the finished floor levels of the rear balconies. 

c. The proposed roof top terraces to the Terrace Houses are to be deleted and 
replaced by non-trafficable roofing. 

d. The balconies of Units 1, 5 and 9 to be reduced to a maximum of 8sqm with 
dimensions 2m x 4m (depth x width) with fixed privacy screens on the 
northwestern side (i.e. west side as nominated on the architectural drawings) 
of the balconies and fixed privacy screens to return at least 2 metres on the 
southwestern side (i.e. south side as nominated on the architectural drawings) 
of the balconies. Changes to the glazing and internal configurations can be 
undertaken to accommodate this change. 

e. The balustrades to the balconies of Units 1, 5 and 9 on the northwestern side 
(i.e. west side as nominated on the architectural drawings) to be of a 
solid/opaque material. 
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f. Unit 06 and Unit 08 to achieve 8m3 of storage area (with at least 50% of the 
required storage located within the apartment). 

g. The proposed torrens subdivision associated with 17-19 Waterloo Street to be 
removed and replaced by Strata subdivision. 

 
Reason: To ensure that the design changes protect the amenity of the neighbourhood. 

 
Also, given that the subject proposal relies on the adjoining Balmain Leagues Club site for 
access to parking and waste facilities within the development, the following specific condition 
will also be recommended: 
 

X. Noting that both the proposed parking and proposed waste facilities relies on an 
easement through the Balmain Leagues Club site for access (which is part 
of D/2018/219), prior to an Occupational Certificate to be issued, the Principal 
Certifying Authority is to be provided with evidence that the development at the 
Balmain Leagues Club site (i.e. D/2018/219)  is constructed to the point where an 
principle certifier authority had issued at least a Part Occupational certificate for the 
Balmain League Club site to allow safe access for the parking and waste purposes of 
168-172 Victoria Road and 17-19 Waterloo Street. 
 
Reason: To ensure access for parking and waste purposes can be safely undertaken. 

 
2.  Proposal 
 
This application originally sought approval for the following development:  
 

• Demolition of all existing structures, tree removal and site preparation works; 
• Construction of a mixed use development up to four storeys in height with roof top 

garden comprising fourteen (14) residential units consisting of:  
o 4 x 1 bedroom units;  
o 7 x 2 bedroom units;  
o 3 x 3 bedroom units;  

• 88.78m2 commercial floor space within 2 separate units; 
• Basement parking and underground access to the development including:  

o Access (right of way) from the Tigers Leagues Club;  
o Fifteen (15) car parking spaces including two (2) accessible spaces, 1 

commercial space 1 visitor space; and  
o 1 motorcycle space’ and 

• Ancillary works including landscaping, stormwater management and service. 
 
 
The applicant provided an amended design on 24 October for assessment. The amended 
design, that this assessment report is based upon, includes the following works: 
 

• Demolition of all existing structures, tree removal and site preparation works  
• Construction of a mixed use development up to four storeys in height with roof top 

garden comprising:  
o Eleven (11) residential units consisting of:  

 3 X 1 bedroom units, 7 x 2 bedroom units and 1 X 3 bedroom unit;  
 1 X commercial unit (56.62m2);  

• Construction of 2 dwelling houses with Torrens title subdivision;  
• Basement parking and underground access to the development including:  

o Access from the Tigers Club (approved under D/2018/219); 
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o Sixteen (16) car parking spaces including two accessible spaces, one 
commercial space (also an accessible space) and one visitor space; and  

o 1 X motorcycle parking space; and  
• Ancillary works including landscaping, stormwater management and services to 

support the development. 
 
3.  Site Description 
 
The subject site is located on the south-western (western) side of Victoria Road and on the 
north-eastern (eastern) side of Waterloo, between Darling Street and Moodie Street. 
 
The subject site consists of 4 allotments and is generally L – Shaped with a total area of area 
of 877.06sqm. The subject Site is legally described as Lot 2 in DP 323480 (168 Victoria Road), 
Lot A and B in DP 436153 (170-172 Victoria Road) and SP 67362 (17-19 Waterloo Street). 
 
An existing industrial building is located on the site at 168 Victoria Road, and a dual occupancy 
is located at 17-19 Waterloo Street and dwelling houses are located at 170 and 172 Victoria 
Road. Adjoining the property to the south is the Balmain Leagues Club which is currently 
subject to a SSDA that is under assessment by the Department of Planning NSW. Adjoining 
the site to the north are residential dwellings that rely on existing use rights as they are located 
in an E1 zoning (174 Victoria Road and 21 Waterloo Street) and a mix of single and two storey 
dwellings located in a R1 Zone to the west. 
 
The following trees are located on the site and within the vicinity. 

• Tree 1 - Archontophoenix cunninghamiana (Bangalow Palm) – 172 Victoria Road 

• Tree 2 - Flindersia australis (Crow's Ash) – 17-19 Waterloo Street; 

• Tree 3 - Celtis sp. (Hackberry)  – 17-19 Waterloo Street; 

• Tree 4 - Celtis sp. (Hackberry) – 17-19 Waterloo Street; 

• Tree 5 - Murraya paniculata (Orange Jessamine) – 17-19 Waterloo Street; and 

• Tree 6 - Murraya paniculata (Orange Jessamine) – 17-19 Waterloo Street. 
It should be noted that the sites at 168, 170 and 172 Victoria Street are part of a deferred site, 
and therefore, are not zoned under IWLEP 2022 or LLEP 2013, but it is zoned Business under 
LLEP 2000, and the site at 17-19 Waterloo Street is zoned E1 under the IWLEP 2022 (see 
diagrams below).  
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Map: 1 17-19 Waterloo Street is zoned E1 under IWLEP 2022 
 

 
Map 2: 168, 170 and 172 Victoria Street is zoned Business under LLEP 2000 
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Figure 1: View of proposed site from Victoria Road 
 

 
Figure 2: View of proposed site from Victoria Road 
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Figure 3: View of proposed site from Waterloo Street 
 
4.  Background 
 
Site History 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
17-19 Waterloo Street 
 
Application Proposal Decision & Date 

D/1999/320 Amended plans: demolition of existing dwelling, 
erection of two townhouses and strata subdivision. 

Approved 
08/02/2000 

M/2001/49 Amended plans: demolition of existing dwelling, 
erection of two townhouses and strata subdivision. 

Refused 
15/05/2001 

BC/2001/424 Works carried out not in accordance with approval 
plans D/1999/320 & CC/2000/119 Involving: 
additional window to rear elevation of ground floor; 
timber pergolas to first floor balcony; line of colour 
bond roof; masonry boundary fence; aluminium 
framed doors and windows instead of timber framed 
doors and windows. 

Refused 
28/10/2004 

D/2004/279 Alterations and additions to existing dwelling, 
including enlargement of existing first floor terrace 
with canvas canopy over, and new front fence. 

Approved 
03/11/2004 
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172 Victoria Road 
 
Application Proposal Decision & Date 
D/2000/625 Alterations and additions to existing dwelling 

involving new attic bedroom 
Approved 

03/07/2001  
 
Surrounding Properties 
 
Balmain Leagues Club site – (138-152, 154-156 Victoria Road, ROZELLE NSW 2039, 697 
Darling Street, ROZELLE NSW 2039, 1 Waterloo Street, Vacant Lots 3-7 Waterloo Street) 
 
Application Proposal Decision & Date 
SSD-68298726 Construction of a 16 storey mixed-use development 

with 227 dwellings (inclusive of 59 affordable 
housing dwellings), commercial and retail uses, a 
registered club, public open space and site 
preparation, earthworks and landscaping. 

Currently under 
assessment by 

the Department of 
Planning NSW. 

CDCP/2023/0348 Strata Subdivision Completed 
10/11/2023  

MOD/2022/0447 Section 4.55(2) Modification of Development 
Consent D/2018/219 seeking modifications to 
approved mixed-use development. Changes include 
modifications to: the commercial club and retail 
podium; approved building envelopes and facade; 
public domain landscaped areas; residential unit 
design and mix resulting in a reduction of units; 
private and communal open space areas; basement 
and sub-structure; and incorporation of construction 
staging 

Approved 
04/08/2023  

DA/2022/0942 Partial demolition of existing structures, conservation 
works to retained structures, and construction/fit-out 
of display suites associated with approved Balmain 
Leagues Club apartments at properties known as 
697 & 1 Waterloo Street (formerly known as 699 
Darling Street) Rozelle 

Approved 
13/03/2023  

MOD/2020/0360 Modification to approval to delete duplicated 
landscape condition which was imposed in error 

Approved 
07/12/2020  

D/2018/219 Demolish all existing improvements, carry out site 
remediation and construct a mixed-use development 
comprising three (3) basement levels for residential 
and commercial parking with three 11 to 12 storey 
buildings connected above a shared retail and 
commercial podium with 164 residential units above. 
The commercial area will include a new leagues 
club. Development fronting Waterloo Street will 
comprise two (2) to three (3) storey buildings for 
three (3) live/work units resulting in 167 residential 
units on the site. 

Deferred 
Commencement - 

Regional 
Planning Panel 

10/09/2020 
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21 Waterloo Street 
 
Application Proposal Decision & Date 
D/2016/25 Proposed demolition of some existing structures and 

the construction of a detached studio and deck, 
awning and retaining walls, new front fence plus 
associated works. 

Approved 
10/05/2016  

M/2008/118 Section 96(1) Modification Application to BA98/547 
which approved alterations and additions to provide 
a new first floor containing a bedroom and bathroom, 
first floor street front verandah and ground floor deck 
and carport to delete Condition 20.9 requiring soil 
testing for lead 

Approved 
17/06/2008  

M/2007/294 Section 96 modification of development consent 
D/1998/264 which approved alterations and 
additions. Modification seeks to delete reference to 
carport from consent. 

Approved 
08/11/2007  

D/2007/237  Semi inground pool construction Approved 
26/07/2007  

M/1998/45 21 Waterloo Street ROZELLE Approved 
17/02/1999  

DA/264/1998 First floor addition to residence Approved 
27/08/1998  

 
Application History 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
16/08/2024 A request for further information was sent to the applicant requiring the 

following;  
 

• Issues raised by the Architectural Excellence Panel; 
• Issues in relation to design of car parking; 
• Additional information in relation to the potential amenity; impacts 

to 21 Waterloo Street; 
• Issues raised by the Private Trees section; 
• Issues in relation to Waste Management; and 
• Issues raised by Transport NSW. 

24/10/2024 The applicant provided an amended design that includes the following 
amendments: 
 

• Demolition of all existing structures, tree removal and site 
preparation works; 

• Construction of a mixed use development up to four storeys in 
height with roof top garden comprising:  

o 11 residential units consisting of:  
 Three x 1 bedroom units Seven x 2 bedroom; units 

One x 3 bedroom unit o One commercial unit 
(56.62m2); 

• Construction of two dwelling houses with Torrens title subdivision;  
• Basement parking and underground access to the development 

including:  
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o Access from the Tigers Club (approved under D/2018/219);  
o 16 car parking spaces including two accessible spaces, one 

commercial space (also an accessible space) and one 
visitor space; and 

o One motorcycle parking space; and  
• Ancillary works including landscaping, stormwater management 

and services to support the development. 
 
The following additional information was also provided: 
 

• Geotechnical Letter; 
• Electrolysis Report; 
• Traffic report; 
• Waste Management Plan; 
• Landscaped Plan; and 
• Structural drawings and letter. 

29/10/2024 A revised acoustic report was provided by the applicant. 
12/11/2024 - 
10/12/2024 

The amended design was renotified. 

28/11/2024 TfNSW has reviewed the submitted DA and notes that the development 
proposal involves excavation, construction, and operation of a mixed-use 
development that is in close proximity to the WestConnex (WCX) Rozelle 
Interchange Tunnel. The WCX team has advised that additional 
information needs to be provided to enable the proper assessment of the 
development’s impacts on the surrounding TfNSW assets. 

13/01/2025 The following additional information was provided to address issues raised 
by TfNSW: 
 

• Acoustic Report 
• Electrolysis Report 
• Finite Element Analysis 
• Surveyor Verified Reserves 
• Structural drawings and letter. 

 
While amended plans have also been provided, there are no changes 
proposed for the development, and hence, renotification was not required. 
The additional information is provided to show the location of the right of 
carriageway on both plan and sections as requested by TfNSW on DA111 
& DA300. An additional section S-08 on DA301 to illustrate the sightline 
privacy to the neighbouring building from the proposed roof top terrace. (no 
changes to design, only providing a new section).  

31/01/2025 Concurrences fand General Terms of Approval (GTA) from TfNSW were 
received. 

 
5.  Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EP & A Act 1979).  
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A. Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
 
State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 
to the carrying out of any development on land unless: 
 

(a)  it has considered whether the land is contaminated, and 
 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

 
(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
The applicant has provided a Phase 1 preliminary site contamination investigation prepared 
by Getex Pty Limited and dated 04/09/23 that concluded a Phase 2 Detail Site investigation is 
required. The Phase 2 Detail Site investigation, prepared by Getex Pty Limited and dated 
04/09/23 provides the following conclusions: 
 

The following contaminants were identified to have concentrations exceeding the level 
set out in Schedule B1 of NEPM (2013): 

 
• Lead in soil; 
• F2 (C10-C16 minus Naphthalene) in soil and groundwater; 
• Carcinogenic PAHs in soil; and 
• Total TRH in groundwater. 

 
Therefore, in light of the above, there is a duty to notify the EPA of soil and groundwater 
contamination. 
 
Soil and groundwater contamination was identified within several locations of the Site. 
It is unknown the extent of the contamination. In addition, due to the access issues 
from existing buildings, the northwest, west and east areas of the site could not be 
assessed regarding soil and groundwater contamination. It is recommended that there 
is additional work to assess the extent of soil and groundwater contamination across 
the Site post demolition. 

 
Due to the presence of groundwater contamination, it is also recommended that a 
vapour intrusion assessment is undertaken as the Site contains currently tenanted 
buildings. Hazardous building materials have not been identified within on-site 
structures. It is recommended that a hazardous building materials survey be 
undertaken prior to demolition of on-site structures. 
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In accordance with State Environmental Planning Policy (Resilience and Hazards) 
2021 Section 4.6, it is the opinion of the consultant that consent to carry out the 
development can be granted as the land will be suitable for the proposed development 
as once the above data gaps are addressed and RAP is undertaken, and the 
contamination is remediated as stated above.” 

 
A Remedial Action Plan prepared by Getex Pty Limited dated 10 April 2024, was submitted 
which addresses the remediation that is required: 
 

This RAP was developed to provide a conceptual working plan detailing the extraction,  
validation and work health and safety and environment management strategies 
associated with the remediation of the impacted material at the Site.  
 
Subject to the successful implementation of the measures detailed in this RAP, Getex  
considers the impacted material on the Site would be rendered suitable so that the Site 
is suitable for the proposed development which is presented within plans  
 
‘‘Development  Application for Mixed Use Building’ by SRH Architecture dated 22nd 
February 2023 in APPENDIX II and is as follows:   
 

1) Demolition of onsite structures; and  
 
2) Construction of a four (4) storey building with:  

 
• A commercial space on the ground floor;  
• Parking on the ground floor; and  
• Residential apartments on the first to third floor. 

 
On the basis of this report, the consent authority can be satisfied that the land will be suitable 
for the proposed use and that the land can be remediated. The contamination reports and 
Remediation Action Plan referenced above will be included in the conditions of consent. 
 
The application involves does not involve Category 1 remediation under the SEPP.  
 
SEPP (Housing) 2021 
 
Chapter 4 Design of residential apartment development  
 
Section 147 of the Housing SEPP requires the consent authority to consider any comments 
from the Council’s Architectural Excellence Design Review Panel (AEDRP), the design 
principles set out in Schedule 9 and the Apartment Design Guide (ADG).  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the development 
and demonstrates, in terms of the ADG, how the objectives in Parts 3 and 4 of the guide have 
been achieved.  
 
The original design was reviewed by Council’s AEDRP, and the key comments are 
summarised below:  
 
Key comment in relation to Context and Neighbourhood Character: 
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“The Panel noted that the proposed through-site link connecting Waterloo Street with 
Victoria Road, serving future residents only, does not provide broader public benefit 
and is not essential to the proposal. Additionally, the Panel discussed the proposed 
built form presentation to Waterloo Street and suggests the proposal might be 
amended to provide two x three-storey terrace house types, creating a more 
appropriate built form character and transition between the former Leagues Club site 
and traditional residential buildings elsewhere along the streetscape. In this suggested 
configuration, the two terrace houses would present entries at the ground floor to 
Waterloo Street, while the primary apartment building would maintain its formal 
pedestrian address to Victoria Road.” 

 
With regard to Built Form and Scale, the following comments were provided: 
  

• The Panel notes that the Waterloo Street portion of the basement appears constrained 
and recommends some reconfiguration to allow more direct, individual access from 
the two suggested terrace houses above through individual stairs or possibly individual 
residential lifts.  

 
• The Panel recommends some internal replanning as suggested above and the 

incorporation of further design strategies (such as use of screening devices or other 
architectural treatments) to avoid or mitigate against cross viewing with the adjoining 
residential properties – 21 Waterloo Street, 23 Waterloo Street and 174 Victoria Road.  

 
• The Panel recommends some reconfiguration within the Victoria Road building to 

introduce natural light and ventilation to common circulation corridors, ensuring 
consistency with the guidance offered at Objective 4F-1 with the ADG. Additionally, 
the width of the common circulation corridors within the eastern building might be 
increased to allow for greater comfort and intuitive movement for the residents.  

 
• The Panel notes the proposed light-well along the north-western boundary may 

become problematic in a scenario where the adjoining property is redeveloped, as 
solar access provided to the proposal risks being negatively impacted in the future. 

 
In relation to Density, the following comments were provided: 
 

The Panel offers in-principle support to the proposed density, subject to issues identified 
and recommendations offered in this report being positively incorporated within an 
amended proposal. 

 
Planner’s comment: The design has been amended to address the comments made by the 
AEDRP, the major change being the change from a mixed use development (commercial and 
residential flat building) fronting Waterloo to two attached dwellings fronting Waterloo Street. 
The amended design has been reviewed by Council’s AEDRP and the following comments 
were provided: 
 

The Panel thanks the applicant for positively and thoughtfully addressing the previous 
recommendations, including: 

 
• An overall reconsideration of the built form presentation to Waterloo Street by 

creating 2 x 3 storey terrace house type dwellings. This is considered an appropriate 
built form outcome that offers transition between the Leagues Club site and the 
traditional residential buildings elsewhere along the streetscape.  

• Reconfiguration of the basement to allow more direct, individual access to the two 
suggested terrace houses above through individual stairs and lifts.  
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• Consideration of internal replanning in some instances, to avoid reliance on 
screening devices.  

• Reconfiguration within the Victoria Road building to introduce natural light and 
ventilation to common circulation corridors, ensuring consistency with the guidance 
offered at Objective 4F-1 of the ADG. Additionally, the width of the common 
circulation corridors within the eastern building has been increased to allow for 
greater comfort and intuitive movement for the residents.  

• Introduction of ceiling fans to all habitable areas, and addition of a rooftop 
photovoltaic system.  

 
The recommendations below are offered by the Panel as part of this review:  

 
• The terrace expression addressing Waterloo Street is supported by the Panel. 

Further articulation of the vertical recessed slot between the terraces is 
recommended. The Panel recommends that the vertical slot should carry though 
the built form, including the roof profile. 

• In the Panel’s view, the car manoeuvring would be challenging within the basement, 
and it should be reviewed in detail by Council’s traffic/engineering experts, and 
possibly consider a turntable. 

• The Panel also encourages incorporation of solid or translucent treatment within 
balconies (facing Waterloo Street), to create a desirable balance between outlook 
and privacy within the balconies. Additionally, the Panel restates that the applicant 
should investigate and incorporate suitable design measures for noise attenuation 
along the Victoria Road frontage seeking to strike an appropriate balance for 
outlook, solar access and natural ventilation against the noise and pollution aspects 
of the site. 

•  Ease of maintenance of the proposed planter boxes should be integrated into the 
design, and on roof terraces their design must ensure any privacy issues will be 
addressed for the adjacent property.  

 
The Panel restates that revised architectural drawings should confirm that internal and 
external apartment storage volumes are consistent with the guidance offered within Part 
4G of the ADG.  
 
While refinement of the pedestrian entry wall from Victoria Road is noted, details regarding 
artwork should be confirmed to Council’s satisfaction. The Panel encourages the applicant 
to consider the introduction of some textural elements and an additional gate at the front 
boundary alignment to avoid the accumulation of windswept rubbish and potential CPTED 
(Crime Prevention through Environmental Design) issues.  

 
Planner’s comment: Generally, the ADERP is satisfied with the proposed design. As discussed 
in later sections of this report, conditions will be recommended to address visual privacy issues 
which will include the reduction of size to the rear balconies of the proposed terrace houses, 
deletion of the roof top terraces to the terrace houses as well as reducing the size and 
introducing solid balustrades to the balcony associated with Units 1, 5 and 9. 
 
Issues in relation to storage area is discussed in more detail in a later section of the report and 
Council Engineers have reviewed the amended car parking arrangement and considers it 
satisfactory subject to standard conditions. Deferred Commencement conditions will be 
recommended regarding amendments to the vertical recessed slot between the terraces and 
details of the artwork. 
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In accordance with Section 149 of the Housing SEPP certain provisions for residential 
apartment development contained within the LDCP 2013 have no effect if the ADG also 
specifies provisions to the same matter. 
 
The following provides further discussion of the relevant issues: 
 
Overshadowing of neighbouring properties is minimised during mid winter 
 
Objective 3B-2 of the ADG outlines the solar access requirements with regard to impact to 
neighbouring properties: 
 

• Where an adjoining property does not currently receive the required hours of solar 
access, the proposed building ensures solar access to neighbouring properties is not 
reduced by more than 20% 

 
In this regard, the only property that will be impacted in relation to solar access is 21 Waterloo 
Street, and the existing circumstance is that it does not receive the required amount of solar 
access, i.e. solar access to at least 50% of its private open space for at least 2.5 hours during 
winter solstice. 
 
The applicant has provided amended shadow diagrams which demonstrates that the rear 
glazing associated with the living area of 21 Waterloo Street will receive solar access between 
11am and 1pm and therefore will achieve compliance with the prescribed solar access 
controls.  
 
The adjoining property has a private open space of approximately 65 sqm in area. The shadow 
diagrams illustrate the following information with respect to the reduction in solar access: 
 

Time Reduction in solar access Reduction as % of open space 
9am 4.7 sqm 7.2% 
10am 4.9 sqm 7.5% 
11 am 2 sqm 3.1% 
12 noon 0 sqm 0% 
1pm 0 sqm 0% 
2pm 0 sqm 0% 
3pm 0 sqm 0% 

 
As per the above table, the overshadowing will occur between 9am and 11am in mid-winter, 
but there is no reduction of solar access between 12noon and 3pm. It is also noted that due 
to the east-west orientation of the site at 21 Waterloo Street, the time period that its private 
open space will receive solar access will be between 12pm and 2pm in mid-winter where the 
private open space is anticipated to received approximately 17 sqm to 20 sqm of solar access 
during this time and there are no additional impacts during this time period. It is also 
acknowledged that the private open space of No. 21 Waterloo Street is also self-shadowed by 
its own outbuilding structure, and the east-west orientation makes the impacted site difficult to 
retain the required amount of solar access. 
 
In relation to impacts to No. 23 Waterloo Street, due to the location and orientation of the sites, 
there are no impacts to No. 23 Waterloo Street between 10am and 3pm during winter solstice. 
While there are some impacts at 9am, the shadows cast will mostly be within the existing 
shadows from the existing rear fence of No. 23 Waterloo Street. 
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In light of the above, the proposed development is considered to be acceptable with respect 
to solar access impacts. 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
 

• Communal open space has a minimum area equal to 25% of the site. 
• Developments achieve a minimum of 50% direct sunlight to the principal usable part 

of the communal open space for a minimum of 2 hours between 9.00am and 3.00pm 
on 21 June (mid-winter). 

 
Comment: The proposal provides approximately 230 sqm of communal open space which is 
approximately 26.8% of the total area and therefore complies with the minimum size 
requirements. The communal space will not receive the required solar access, however, this 
is considered to be acceptable given the irregular shape of the proposed site which is prone 
to overshadowing, and at least 22sqm of solar access will be retained to the communal space 
between 1pm and 3pm during winter solstice. 
 
Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 
Site Area Deep Soil Zone (% of site area) 
Less than 650sqm 7% (40sqm) 
 
Comment: 40.8 sqm of deep soil zone is proposed and complies with this requirement. 
 
Visual Privacy/Building Separation  
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:   
 
Room Types Minimum Separation 
Up to 12 metres (4 storeys 
Habitable rooms and balconies  6m 
Non-habitable rooms   3m 
 
Comment: 
 
The rear balconies associated with Units 2, 6 and 10 are setback 6 metres to the rear 
boundary, and therefore, satisfies the 6 metre requirement. However, the rear balconies to the 
Units 1, 5 and 9 are located only 2.6 metres away from rear boundary shared with 21 Waterloo 
Street and the Living room windows are located only 4.7 metres from the rear boundary shared 
with 21 Waterloo Street. Therefore, the Units 1, 5 and 9 do not satisfy the 6 metre requirement.  
 
While it is noted that the proposal includes privacy screens which screen the north-western 
side of the balconies and partially screens the south-western side of the balconies. However, 
given the size of the proposed balconies which are at 15 sqm, there will be sightlines into the 
property at 21 Waterloo Street. Noting that Units 1, 5 and 9 are single bedroom units and the 
required balcony sizes are therefore only 8sqm, a Deferred Commencement condition is 
included in the recommendation requiring that the balconies of Units 1, 5 and 9 be reduced to 
a maximum of 8sqm with dimensions 2m x 4m (depth x width) with fixed privacy screens on 
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the northwestern side (i.e. west side as nominated on the architectural drawings) of the 
balconies and fixed privacy screens to return at least 2 metres on the southwestern side of 
the balconies (i.e. south side as nominated on the architectural drawings). The amount of 
glazing can be reduced and internal reconfiguration to be carried to achieve compliance with 
this condition. 
 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 

• Living rooms and private open spaces of at least 70% of apartments in a building 
receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-
winter. 

• A maximum of 15% of apartments in a building receive no direct sunlight between 
9.00am and 3.00pm at mid-winter. 

 
Comment: 8 of the 11 Units within the proposed Shop Top housing building will receive solar 
access for at least two hours (73%) in mid-winter, and thus complies. While 3 of the 11 units 
will not recieve direct solar access (27%), it is noted that the proposed terrace houses fronting 
Waterloo Street will receive the required solar access, and therefore, on balance, it is 
considered that the proposed development is acceptable in this regard. 
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 

• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 
building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

  
Comment: 81% (9 units) of the units will be cross ventilated (minimum 60% required), and 
therefore, the proposal complies. 
 
Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 
Minimum Ceiling Height 
Habitable Rooms  2.7m 
Non-Habitable  2.4m 
 
Comment: The proposed development achieves the minimum ceiling heights. 
 
Apartment Size and Layout  
 
The ADG prescribes the following minimum apartment sizes: 
 
Apartment Type  Minimum Internal Area  
1 bedroom 50sqm 
2 Bedroom 70sqm 
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3 Bedroom 90sqm 
 
Note: The minimum internal areas include only one bathroom. Additional bathrooms increase 

the minimum internal area by 5sqm each. 
 
In addition to the above, the ADG prescribes the following requirements for apartment layout 
requirements: 
 

• Every habitable room must have a window in an external wall with a total minimum 
glass area of not less than 10% of the floor area of the room. Daylight and air may not 
be borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining, and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
• Master bedrooms have a minimum area of 10sqm and other bedrooms 9sqm 

(excluding wardrobe space). 
• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
• Living rooms or combined living/dining rooms have a minimum width of 4 metres for 2 

bedroom apartments. 
• The width of cross-over or cross-through apartments are at least 4 metres internally to 

avoid deep narrow apartment layouts.  
 
Comment: All bedrooms have a minimum dimension of 3 metres, all master bedrooms exceed 
10sqm, and all bedrooms exceed 9sqm in size. All living room have a width of at least 4 
metres. 
 
The proposed 1 bedroom units have a minimum size of at least 59 sqm, the proposed 2 
bedroom units have a minimum of at least 76 sqm, and the proposed 3 bedroom unit is 111 
sqm in area, and therefore, the proposed development complies with the requirements under 
this part. 
 
Private Open Space and Balconies  
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 
Dwelling Type Minimum Area Minimum Depth 
Studio apartments 4sqm - 
1 bedroom apartments 8sqm 2m 
2 Bedroom apartments 10sqm 2m 
3+ Bedroom apartments 12sqm 2.4m 
 
Note: The minimum balcony depth to be counted as contributing to the balcony area is 1 metre. 
 
Comment: The proposed 1 bedroom units contain balconies that have a minimum depth of 2 
m and are at least 15 sqm in size. The proposed 2 bedroom units contain balconies that have 
a minimum depth of 2m and are at least 11 sqm in size. The proposed 3 bedroom unit contains 
a balcony that has a width of at least 2.4m in depth and that is 41.5 sqm in size. Therefore, 
the proposed balconies associated with the proposed apartment building will meet the 
requirements of this part. 
 
However, it is noted that, as discussed in an earlier section of the report, the balconies with 
the 1 bedroom units (i.e. Units 1, 5 and 9) are not setback in accordance with the requirements 
of the ADG, and have privacy impacts and in order to address privacy issues, the balconies 
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associated with the proposed one bedroom units will be reduced in size to be no larger than 
the minimum requirements of 8sqm (2m x 4m).  
 
Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 
Apartment Type Minimum Internal Area 
Studio apartments 4m3 
1 Bedroom apartments 6m3 
2 Bedroom apartments 8m3 
3+ Bedroom apartments 10m3 
 
Note: At least 50% of the required storage areas is to be located within the apartment. 
 
The amount of proposed storage areas are as follows (calculations provided by the applicant): 

 
 
Comment: As indicated on the table, Units 06 and 08 do not achieve the minimum 
requirement. As both Unit 06 and Unit 08 are 2 bedroom apartments the non-compliance is 
significant and is not supported. A Deferred Commencement condition is included in the 
recommendation requiring that the design to be amended to ensure Unit 06 and Unit 08 to 
achieve 8m3 of storage area (with at least 50% of the required storage located within the 
apartment). 
 
SEPP (Sustainable Buildings) 2022  
 
Chapter 2 Standards for residential development - BASIX 
 
The application is accompanied by a BASIX Certificate (lodged within 3 months of the date of 
the lodgment of this application) and an amended BASIX Certificate lodged consistent with 
the amended plans in compliance with the EPA Regulation 2021. 
 
SEPP (Transport and Infrastructure) 2021 
 
Chapter 2 Infrastructure - Development likely to affect an electricity transmission or distribution 
network 
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The proposed development meets the criteria for referral to the electricity supply authority 
within Section 2.48 of the Transport and Infrastructure SEPP and has been referred for 
comment for 21 days. 
 
Ausgrid consents to the development subject to conditions which will be included as conditions 
of consent (as per Attachment F). 
 
Overall, subject to compliance with relevant Ausgrid Network Standards and SafeWork NSW 
Codes of Practice the proposal satisfies the relevant controls and objectives. 
 
Chapter 2 Infrastructure - Development in, above, below or adjacent to rail corridors and 
interim rail corridors 
 
Concurrence is required under the rail related provisions of the Transport and Infrastructure 
SEPP (clause 2.101). The application was referred to Transport for NSW which provided the 
following comments:  
 

The site is located within the future CBD Metro corridor identified under the ISEPP. 
Pursuant to the provisions of Clause 2.101 of the T&ISEPP, TfNSW is required to take 
into consideration the likely effect of the proposed development on:  

 
(a)  The practicability and cost of carrying out rail expansion projects on the land in 

the future, and  
(b)  Without limiting paragraph (a), the structural integrity or safety of, or ability to 

operate, such a project, and  
(c)  Without limiting paragraph (a), the land acquisition costs and the costs of 

construction, operation of such a project.  
 
The documents have been prepared based on the available ground conditions and 
assumptions. If the ground conditions are different from these assumptions from the 
results of the site-specific site investigation following the demolition of the existing 
buildings. The applicant is required to submit the revised design and impact 
assessment using the latest information.  
 
In this regard, TfNSW has taken the above matters into consideration and has decided 
to grant concurrence to the development proposed in development application 
DA/2024/0306, subject to Council imposing the conditions listed in TAB A. Should 
Council choose not to impose the conditions provided in TAB A (as written), then 
concurrence from TfNSW has not been granted to the proposed development. 

 
The conditions required by TfNSW are included in the recommendation of this report. 
 
Development with frontage to classified road 
 
The application was referred to Transport for NSW (TfNSW) for concurrence in accordance 
with Section 138 of the Roads Act 1993. TfNSW has reviewed the submitted information and 
would provide concurrence to the civil works on Victoria Road under Section 138 of the Roads 
Act 1993, subject to Council’s approval and the TfNSW requirements being included in any 
consent issued by Council (refer to Attachment A). These requirements have been included 
as recommended conditions of consent. 
 
Impact of road noise or vibration on non-road development 
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Clause 2.120 (3) prescribes that;    
If the development is for the purposes of residential accommodation, the consent 
authority must not grant consent to the development unless it is satisfied that 
appropriate measures will be taken to ensure that the following LAeq levels are not 
exceeded— 
(a)   in any bedroom in the residential accommodation—35 dB(A) at any time 

between 10 pm and 7 am, 
(b)   anywhere else in the residential accommodation (other than a garage, kitchen, 

bathroom or hallway)—40 dB(A) at any time. 
 
The application was supported by an acoustic report prepared by Vipac Engineers and 
Scientists Limited and dated 9 January 2025 which considered the noise and vibration impacts 
from Victoria Road as well as potential noise and vibration impacts from the future metro which 
may run beneath the site. The conclusion of the report is as follows: 
 

“The acoustic assessment conducted for the proposed mixed-use development at 168-
172 Victoria Road and 17-19 Waterloo Street, Rozelle demonstrates that the site can 
comply with all relevant noise and vibration criteria when the recommendations 
provided in this report are implemented. Building construction requirements have been 
assessed when considering noise from Victoria Road. The potential impact of both 
construction and operational phases of the Sydney Metro have also been considered, 
using data provided from the Metro EIS.” 

 
This acoustic report has been referenced in the recommended conditions of consent. 
 
SEPP (Biodiversity and Conservation) 2021 
 
Chapter 2 Vegetation in non-rural areas  
 
The Biodiversity and Conservation SEPP requires consideration for the protection and/or 
removal of vegetation and gives effect to the local tree preservation provisions of C1.14 Tree 
Management of the LDCP 2013. 
 
The application seeks the removal of 6 trees within the subject site: 
 

• Tree 1 - Archontophoenix cunninghamiana (Bangalow Palm)  
• Tree 2 - Flindersia australis (Crow's Ash)  
• Tree 3, 4 - Celtis sp. (Hackberry); and 
• Tree 5,6 - Murraya paniculata (Orange Jessamine) 

 
An assessment of the proposal against the abovementioned provisions has identified the 
following: 
 

• There are six trees of varying significance located across two of the three sites 
identified for redevelopment with the majority of trees located within the rear of 17-19 
Waterloo Street. 

• The site falls within the C2.2.5.5 (b) Victoria Road Sub Area as defined in the LDCP 
2013. The controls for the Desired Future Character require that buildings are built to 
cover the full width of the amalgamated lots. As per the controls of the DCP the 
proposed built form including basement spans the full lot width which in turn will require 
the removal of all six specimens upon the site. It would be very difficult to make 
recommendations to retain any of these specimens upon the site as the proposed 
development would affect both the above and below ground parts of the trees, leaving 
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them unviable for retention. Therefore, the removal if the six trees affected by the 
proposal is supported subject to replacement tree planting. 

• The proposal provides limited opportunity for replacement planting by providing limited 
pockets of deep soil areas and podium planters above the basement slab on the 
ground floor. Small trees are proposed on podiums and medium trees and palms are 
proposed in the limited areas of deep soil. The updated Landscape Plans prepared by 
TWLA dated 22/10/24 (Rev F) are supported.  

 
Overall, the proposal is considered acceptable with regard to the Biodiversity and 
Conservation SEPP and C1.14 Tree Management of the LDCP 2013 subject to the imposition 
of conditions, which have been included in the recommendation of this report.  
 
Leichhardt Local Environmental Plan 2000 (LLEP 2000) 
 
The site is a deferred site under the IWLEP 2022.  The provisions of the LLEP 2000 apply. 
 
The land is zoned Business and is the subject of site specific controls under the LLEP 2000. 
The proposed uses on the site, being residential, retail and commercial are all permissible 
uses in the zone. 
 
The following table presents an assessment of the proposed development against the relevant 
development standards set out in clause 19 of Part 4 Housing; and clauses 4 (a) to (h) of Part 
3 of Schedule 1 of LLEP 2000. 
 

LEP 2000 Development 
Control Proposed Compliance 

Part 4 - Housing 

Clause 19(6) 
Diverse Housing 

Minimum 
25% bedsit or 1 

bedroom 
Maximum 

30% 3 or more 
dwellings 

1 Bed – 3 (27%) 
2 Bed – 7 (63%) 
3 Bed – 1 (9%) 

Yes 

Clause 19(7) 
Adaptable 
Housing 
 

10–15 units: 1 unit 
must be adaptable 

unit 

1 dwelling 
 

Yes 
 

Part 5 – Employment 

Clause 23(1)(b) 
FSR: 1.5:1 for 

mixed use 
FSR: 2.3:1 (53% 

variation) No 

 
Clause 23 
 

23   General provisions for the development of land 
 

(1) Commercial floor space control 
 

(a)  Consent must not be granted to the carrying out of non-residential development 
on land within any zone if it will result in the floor space ratio of a building on 
the land exceeding 1:1. 

(b)  Consent may be granted to the carrying out of mixed residential and other 
development on land within the Business Zone which results in a floor space 
ratio of a building on the land up to 1.5:1, but only if all floor space at the ground 
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floor or street level is used for non-residential purposes (except for any floor 
space used for service and access purposes required for the residential 
component of the building in the floors above). 

(c)  Residential development on land within the Business Zone is only allowed in 
accordance with paragraph (b). 

 
For the building that fronts Waterloo Street, the proposed is a mixed-use development where 
the ground floor consists of a commercial component and services for the residential 
development on the floors above. Therefore, a Floor Space Ratio of 1.5:1 applies to this site. 
 
The proposed development will have a FSR of approximately 2.3:1, and therefore, does not 
comply with the 1.5:1 development standard. 
 
Clause 40 of the LLEP 2000 allows Council to vary development standards in certain 
circumstances and provides an appropriate degree of flexibility to achieve better design 
outcomes.  
  
A written request has been submitted to Council in accordance with Clause 40(3) of the LLEP 
2000 justifying the proposed contravention to the development standard. In order to 
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 
instance, the proposed exception to the development standard has been assessed against 
the objectives and provisions of Section 4.6 of the IWLEP 2022 below.   
 
Whether compliance with the development standard is unreasonable or unnecessary  
  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the fourth method described 
in Initial Action at [17] is used, and the applicant has provided the following:   
 

Wehbe Test 4 - The development standard has been virtually abandoned or destroyed 
by the Council’s own decisions.  
This is a relevant consideration noting the approved development of the Club, adjacent 
to the Site, which was subject to an FSR variation request under LLEP 2000.  
The Club has a maximum FSR of 1.9:1 but has been approved with a residential FSR 
of 2.54:1 and a current modification including FSR variation request currently under 
assessment by the Department of Planning, Housing and Infrastructure. This proposed 
variation seeks to increase the FSR to 3.7:1 for residential accommodation with an 
overall FSR of 5.03:1 (Club, commercial and residential uses). This demonstrates the 
FSR adjacent to the Site has virtually been abandoned and should be a consideration 
in assessing this request to achieve a transition between the Club development and 
adjoining developments to the Site. 

 
Comment:  
168-172 Victoria Road (and the adjacent Balmain League Club site) is one of the 3 remaining 
deferred sites that is assessed under LLEP 2000 (the other site being the Callan Park site 
which has a public purpose zoning with no relevant FSR development standards. 
 
While the State Significant Development Application is currently under assessment for the 
adjacent Balmain League Club site, D/2018/219 approved three 12 storey residential towers 
and construction works have already commenced and therefore there will a minimum of 12 
storeys and a FSR of 3.9:1 located on the adjacent Balmain Leagues Club site.). It is 
acknowledged that the approved development significantly exceeds the prescribed FSR 
controls, however this is the only remaining site without a development approval utilising these 
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controls and it is accepted that whilst a large variation has been approved at the neighbouring 
site, the proposed development must consider the remaining adjoining context and the 
transition in scale required and an excessive variation would result in a poor streetscape 
outcome with potential for amenity impacts. Whilst Council does not agree with the applicant’s 
justification in this regard, the variation is supported for other reasons outline below. 
 
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
  
Pursuant to Section 4.6(3)(b), the Applicant provides the following environmental planning 
grounds to justify contravening the Floor Space Ratio development standard:  
Environmental Planning Ground 1 - The EPI applying to the Site, being LLEP 2000, has a 
more restrictive definition of GFA in comparison to the definition applied under IWLEP which 
applies to the rest of the LGA (excluding the Club). This results in a larger FSR exceedance 
that would have otherwise been achieved over the Site and what could be achieved on 
neighbouring properties zoned under IWLEP as detailed below: 

• Maximum FSR achieved under IWLEP 2022 = 1.89:1 

• Maximum FSR achieved under LLEP 2000 = 2.26:1.  
This environmental planning ground is accepted because there is a difference with respect to 
the definition of Gross Floor Area between Leichhardt LEP 2000 and Inner West LEP 2022 
and the non-compliance would be less significant if the gross floor area were calculated in 
accordance with the IWLEP 2022 definition. 
  
Environmental Planning Ground 2 - The arrangement of massing on the site meets the 
relevant planning controls including building height, landscaped area, solar access, cross 
ventilation and private open space demonstrating that the proposal is consistent with the 
anticipated built form outcome for the Site.  
 
This environmental planning ground is accepted. The proposal has been reviewed by 
Council’s Architectural Excellence and Design Review Panel who consider the proposed 
design to be a satisfactory response to the Victoria Road streetscape and the proposed 
dwellings will provide acceptable amenity and generally comply with the other planning 
controls applicable.  
  
Environmental Planning Ground 3 - The proposed development being four storeys in height 
along Victoria Road is significantly lower in building height than the future adjoining Club to 
the north. As previously mentioned, the proposal acts as a transition between the approved 
12 storey (proposed 16 storey) development and other lower density developments to the 
north west. This environmental planning ground is accepted because the Architectural 
Excellence and Design Review Panel considers the proposed design to be a satisfactory 
response to the Victoria Road streetscape.  
 
Environmental Planning Ground 4 - The proposed development being four storeys in height 
along Victoria Road is significantly lower in building height than the future adjoining Club to 
the north. As previously mentioned, the proposal acts as a transition between the approved 
12 storey (proposed 16 storey) development and other lower density developments to the 
northwest. This environmental planning ground is accepted because the Architectural 
Excellence and Design Review Panel considers the proposed design to be a satisfactory 
transition of built forms in response to the Victoria Road streetscape.  
 
Environmental Planning Ground 5 - This variation to the maximum FSR development 
standard is unlike a variation to a height control for example, where there is a specific area of 
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encroachment. In this regard, there is not necessarily one specific area(s) responsible for the 
FSR variation. However, the overall visual impact of the building mass based on the FSR 
variation is considered minor with the building design incorporating a number of design 
elements to reduce the overall mass in particular including elements of articulation along the 
street frontage, awnings and balconies recessed into the facade. The building mass as 
proposed also provides an appropriate transition within the desired future character for the 
area going between the adjoining Club development (currently proposed with an overall FSR 
of 5.03:1) to adjoining developments having an FSR of up to 1.5:1. This environmental 
planning ground is accepted as the proposed design will provide a satisfactory transition of 
built forms in response to the Victoria Road streetscape.  
  
Cumulatively, and while not all the grounds have been adequately made out, the grounds are 
considered sufficient to justify contravening the development standard.  
  
For the reasons outlined above, it is recommended that the section 4.6 exception be granted. 
 
Clause 19(6) Diverse Housing 
 
The following controls are applicable in relation to the provision of diverse housing: 
 

Diverse housing Consent must not be granted for development that will provide 4 or more 
dwellings, unless it provides a mix of dwelling types in accordance with the following Table, 
to the nearest whole number of dwellings—  
 

• Bedsitter or one bedroom dwelling: Minimum 25%  
• Three or more bedroom dwelling: Maximum 30% Extent of the variation  

 
The breakdown of the proposed dwelling mix with the residential flat building are as follows:  
 

• 27% are 1-bedroom units - 3 x 1-bedroom units (3/11) where a minimum of 25% are 
required and  

• 9% are 3-bedroom units – 1 x 3 bedroom unit (1/11), where a maximum of 30% are 
required. 

 
Therefore, the proposal complies with relevant controls above. 
 

Inner West Local Environmental Plan 2022 (IWLEP 2022) 
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 

Section Proposed Compliance 
Section 1.2 
Aims of Plan  

The proposal, subject to conditions, satisfies the section as 
follows: 

 
• The proposal encourages development that 

demonstrates efficient and sustainable use of energy and 
resources in accordance with ecologically sustainable 
development principles, 

• The proposal prevents adverse social, economic and 
environmental impacts on the local character of Inner 
West, 

Yes, subject 
to conditions 
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Section Proposed Compliance 
• The proposal prevents adverse social, economic and 

environmental impacts, including cumulative impacts 
 
 
 
Part 2 – Permitted or Prohibited Development 
 

Section Proposed Compliance 
Section 2.3  
Zone 
Objectives and 
Land Use 
Table 
 

See discuss below 
 

Yes, subject 
to conditions 

Section 2.6  
Subdivision – 
Consent 
Requirements   

See Discuss below Yes, subject 
to conditions 

Section 2.7  
Demolition 
Requires 
Development 
Consent  

The proposal satisfies the section as follows: 
• Demolition works are proposed, which are permissible with 

consent; and  
• Standard conditions are recommended to manage impacts 

which may arise during demolition. 

Yes, subject 
to conditions 

 
Clause 2.3 - Land Use Table and Zone Objectives and 2.6 Subdivision – consent requirements   
 
The site is zoned E1 under the IWLEP 2022. The IWLEP 2022 defines the development as: 
 

dwelling house means a building containing only one dwelling 
 
A dwelling house is a type of residential accommodation, which is prohibited development 
within the land use table.  
 
Because the proposed development is ordinarily prohibited in the E1 Zone, the Applicant relies 
upon the existing use right provisions under Division 4.11 of the Environmental Planning and 
Assessment Act 1979 (the EP&A Act) and Part 5 of the Environmental Planning and 
Assessment Regulation 2000 for approval. 
 
The applicant provided the following information in relation to existing use rights: 
 

‘Existing use’ under the Environmental Planning and Assessment Act 1979 (EP&A Act) 
is defined as:  

 
(a)  the use of a building, work or land for a lawful purpose immediately before the 

coming into force of an environmental planning instrument which would, but for 
this Division, have the effect of prohibiting that use, and  

(b)  the use of a building, work or land—  
(i)    for which development consent was granted before the commencement 

of a provision of an environmental planning instrument having the effect 
of prohibiting the use, and  

(ii)   that has been carried out, within one year after the date on which that 
provision commenced, in accordance with the terms of the consent and 
to such an extent as to ensure (apart from that provision) that the 
development consent would not lapse. 
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Prior to the Site being rezoned under IWLEP 2022 on 16 August 2024, the Site was 
zoned B2 Local Centre under Leichhardt Local Environmental Plan 2013. The Site 
contains two dwellings houses which were permissible with consent under LLEP 2013. 
IWLEP 2022 had the effect of prohibiting a dwelling house when it commenced and 
therefore the applicant is relying on existing use rights.  
 
Under s4.66, unless expressly provided in the Act, nothing prevents the continuance of 
an existing use. The dwellings are currently rented and the use of these dwellings 
houses has not ceased for a continuous period of 12 months. In particular we note that 
there has only been 2 months since the use became prohibited under IWLEP 2022 and 
therefore the use could not be considered abandoned.  

 
This DA seeks to rebuild and expand the existing use (i.e. dwelling house). Under c164 
of the Environmental Planning and Assessment Regulation 2021 (EP&A Regs) 
development consent is required for any enlargement, expansion and intensification of 
existing uses. Further, c166 requires development consent for any rebuilding of a 
building or work used for an existing use. In accordance with c164 and c166, we confirm: 
 

• The enlargement, expansion or intensification is for the existing use only (i.e. 
dwelling house) and it will be carried out only on the land to which the existing 
use relates. (clause 164)  

• The rebuilding of the existing use of the building will be for the same purpose 
(i.e. dwelling house) and carried out on the same land on which the building or 
work was erected immediately before the use became prohibited in August 2024. 
The development is still contained within the existing lot 17-19 Waterloo Street, 
Rozelle (clause 166). 

 
It is noted that, with respect to planning principles related to existing use rights, the relevant 
caselaw includes Stromness Pty Ltd v Woollahra Municipal Council [2006] NSWLEC 587 and  
Fodor Investments v Hornsby Shire Council [2005] NSWLEC 71. 
 
In Stromness Pty Ltd v Woollahra Municipal Council [2006] NSWLEC 587, the proposal was 
to demolish an existing residential flat building and erect a block of four units on the site. The 
property had existing use rights for a residential flat building, a use otherwise prohibited under 
the zoning. The issues argued included the consideration of merits where existing use rights 
apply and the planning principles in Fodor and the appeal was upheld. 
 
A review of council records indicates that the current dwellings at 17-19 Waterloo Street were 
approved under D/1999/320 which approved demolition of existing dwelling, erection of two 
townhouses and strata subdivision in 08/02/2000 which was prior to the current planning 
controls which prohibits a dual occupancy use in its current zoning, and there is no evidence 
that the subject site has been used for other purposes after its construction and use as a dual 
occupancy. The definition of this under IWLEP 2022 is as follows; 
 

dual occupancy (attached) means 2 dwellings on one lot of land that are attached to each 
other, but does not include a secondary dwelling. 

 
Having regard to the caselaw, existing use rights can be applied to a new building as along as 
the proposed use remains the same and can potentially be intensified under Clause 164 and 
the building and scale to be considered under the principles in Fodor (discussed in further 
detail below).   
 
Whilst the proposal will retain two residential dwellings which will be consistent with the 
existing uses currently on the subject site at 17-19 Waterloo Street, the applicant has proposed 
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the provision of 2 dwelling houses with Torrens subdivision which is different to that previously 
approved which saw a dual occupancy with strata subdivision. As such, council considers the 
existing use only applying to a dual occupancy and endorses the proposal on this basis.  
 
A condition is included in the recommendation requiring the deletion of reference to Torrens 
subdivision and that the proposed dwellings are to be constructed and fit for occupation before 
the issue of any strata subdivision Certificate.  
 
With respect to the proposed replacement building, the Land and Environment Court has at 
paragraph 17 in Fodor Investments v Hornsby Shire Council [2005] NSWLEC 71 set out the 
following four planning principles for the assessment of proposals on land with existing use 
rights:  
 
How do the bulk and scale (as expressed by height, floor space ratio and setbacks) of 
the proposal relate to what is permissible on surrounding sites? 
 
Comment: The subject site adjoins 21 Waterloo Street to the north which is a two storey 
dwelling within an E1 that similarly relies on existing use rights. The subject site adjoins the 
Balmain Leagues Club to the south which allows developments up to three storey high fronting 
Waterloo Street. The proposed 2 storey built form has been reviewed by the Architectural 
Excellence Design and Review panel which considers the form and bulk acceptable with 
regard to its compatibility with the Waterloo Street streetscape. While numerical controls for 
floor space ratio do not apply to sites with existing use rights the proposed variance to the 
control, as detailed below in this report, is deemed acceptable, as the proposal is generally 
consistent with neighbouring dwellings, the proposal (by way of condition) does not result in 
any undue privacy or solar access impacts, and the overall bulk and scale of the proposal is 
consistent with surrounding sites. 
 
What is the relevance of the building in which the existing [use] takes place?  
 
Comment: It is noted that where the existing building is proposed for demolition, while its bulk 
is clearly an important consideration, there is no automatic entitlement to another building of 
the same floor space ratio, height or parking provision. In this regard, the proposed built form 
has been reviewed by the Architectural Excellence Design and Review panel which considers 
the form and bulk acceptable with regard to its compatibility with the streetscape. 
 
What are the impacts on adjoining land? 
 
Comment: While there are no adverse solar access impacts from the proposed dwellings at 
17-19 Waterloo Street, the proposed dwellings include an excessive amount of private open 
spaces first floor and above which includes a roof-terrace on each lot as well as 4 balconies 
on each lot (i.e. total of 10 balconies/roof top terraces) all exceeding the balcony size 
requirements under C3.11 – Visual Privacy of Leichhardt DCP 2013. As the roof top terraces 
and the rear balconies will have sightlines into adjoining properties and the roof top terraces 
will also have potential acoustic privacy impacts, the rear balconies are to be reduced to a 
maximum size of 2.4sqm (i.e. 2.6 m x 0.9m) and the roof top terraces to be deleted. This will 
be addressed by a Deferred Commencement condition. 
 
What is the internal amenity? 
 
Comment: The proposed dwellings will receive adequate internal amenity with the principle 
private open space located on the ground floor and the living rooms receive adequate solar 
access. 
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As per the information provided by the applicant, subject to the conditions to ensure the 
proposed dwellings are built prior to the issue of any subdivision certificates, and conditions 
to address privacy impacts to adjoining lands, it is considered that existing use of the site as 
a dual occupancy has been adequately demonstrated as per the requirements under Division 
4.11 of the EP&A Act 1979.  
 
Concluding Remarks  
 
The proposal has been assessed against the four (4) planning principles established by the 
NSW Land and Environment Court in relation to existing use rights. Subject to the imposition 
of conditions, the proposal is not considered to result in undue or adverse impacts to adjoining 
properties or the streetscape.  
 
The following is an assessment of the application with regard to the heads of consideration 
under the provisions of Section 4.15 of the Environmental Planning & Assessments Act 1979. 
 
Part 4 – Principal Development Standards 
 
There are no development standards that apply to dual occupancy development under IWLEP 
2022 as it is a prohibited form of development. Notwithstanding, as a guide, as the subject site 
is located within an E1 zoning, the FSR controls allowable for E1 zoning is 1:1.  
 
 
17 Waterloo Street 
 

Section Proposed Compliance 
Section 4.4 
Floor Space Ratio  

Maximum 1:1 or 154.2 sqm No 
Proposed 1.09:1 or 168sqm  
Variation 13.8 sqm or 9% 

Section 4.5  
Calculation of 
floor space ratio 
and site area  

The Site Area and Floor Space Ratio for the proposal has 
been calculated in accordance with the section. 

Yes 

Section 4.6  
Exceptions to 
Development 
Standards 

The applicant has submitted a variation request in 
accordance with Section 4.6 to vary Section 4.4.  
 

See 
discussion 

below 

 
19 Waterloo Street 
 

Section Proposed Compliance 
Section 4.4 
Floor Space Ratio  

Maximum 1:1 or 147.1 sqm No 
Proposed 1.14:1 or 168sqm  
Variation 20.9 sqm or 14.2% 

Section 4.5  
Calculation of 
Floor Space Ratio 
and Site Area  

The site area and floor space ratio for the proposal has been 
calculated in accordance with the section. 

Yes 

Section 4.6  
Exceptions to 
Development 
Standards 

The applicant has submitted a variation request in 
accordance with Section 4.6 to vary Section 4.4.  
 

See 
discussion 

below 
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Combining 17 and 19 Waterloo Street 
 

Section Proposed Compliance 
Section 4.4 
Floor space ratio  

Maximum 1:1 or 301.2 sqm No 
Proposed 1.15:1 or 348 sqm  
Variation 46.8 sqm or 15.5% 

Section 4.5  
Calculation of floor 
space ratio and site 
area  

The site area and floor space ratio for the proposal has 
been calculated in accordance with the section. 

Yes 

Section 4.6  
Exceptions to 
development standards 

The applicant has submitted a variation request in 
accordance with Section 4.6 to vary Section 4.4.  
 

See 
discussion 

below 
 
 
Section 4.6 – Exceptions to Development Standards  
Section 4.4 - Floor Space Ratio Development Standard  
The applicant seeks a variation to the above mentioned under section 4.6 of the IWLEP 2022.  
The amended proposal includes Torrens title subdivision that will result in a variation of 9% 
(13.8sqm) to 17 Waterloo Street and a variation of 14.2% (20.9 sqm) to 19 Waterloo Street.  
 
When considering the site as a combined lot, based n Council’s assessment of existing use 
rights as a ducal occupancy, the breach for the development is 15.5% (46.8sqm) 
 
Section 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
  
A written request has been submitted to Council in accordance with Section 4.6(3) of the 
IWLEP 2022 justifying the proposed contravention of the development standard. In order to 
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 
instance, the proposed exception to the development standard has been assessed against 
the objectives and provisions of Section 4.6 of the IWLEP 2022 below.   
 
Whether compliance with the development standard is unreasonable or unnecessary  
  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the Floor Space Ratio standard 
are achieved notwithstanding the numeric non-compliance.   
The first objective of Section 4.4 is to establish a maximum floor space ratio to enable 
appropriate development density. The written request states: 

“The proposed development is compatible with the anticipated future development densities 
within the surrounding area under IW LEP.  

Under clause 4.4A of IW LEP 2022, developments are capable of achieving a maximum FSR 
of 1.5:1 by incorporating a commercial use along the ground level. Therefore, while the 
proposed dwellings on 17 and 19 Waterloo Street exceed the mapped FSR of 1:1, had the 
development included a commercial use along the ground floor, as originally proposed, the 
maximum FSR would instead be 1.5:1 of which the development would be significantly below. 
Notwithstanding, in considering the likely bulk and scale within the neighbourhood, it is 
relevant to consider that properties could be developed up to a maximum FSR of 1.5:1. Noting 
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the proposed development which achieves a maximum FSR of 1.09:1 and 1.14:1 being 
substantially below 1.5:1, it is not considered out of character with this desired future outcome 
for the area.  

The proposed development has been designed to ensure the bulk and scale of the building 
does not detract from the streetscape and that it achieves an appropriate density in context to 
the surrounding sit.” 

Planner’s comment: It is noted that subject to complying with the relevant clauses under 6.13 
of Inner West LEP 2022, the proposed and immediately surrounding sites can allow FSR up 
to 1.5:1 for certain mixed-use developments. The proposed bulk and scale is also considered 
to compatible with the streetscape. Accordingly, the breach is consistent with the first 
objective.  

The second objective of Section 4.4 is to ensure development density reflects its locality. 
The written request states: 

The Site is located within the ‘Rozelle Commercial Distinctive Neighbourhood’ and in the sub 
area of ‘Victoria Road’. The development proposes two dwellings with Torrens title subdivision 
over 17-19 Waterloo Street which is compatible with the existing character along Waterloo 
Street located away from the primary commercial strip along Victoria Road. 

While the original application incorporated a mixed use development in line with the objectives 
of the DCP, the Architectural Design Panel and Council requested the development be 
amended to a residential development only, to better integrate with the surrounding 
established area. This has been achieved within the amended plans with the resulting 
development density below that of what could be achieved by neighbouring properties under 
IWLEP for a mixed use development being an FSR of 1.5:1. 

Planner’s comment: The Architectural Design and Review Panel made recommendations for 
the form of the building fronting Waterloo Street to be amended to a terrace housing from 
consisting of two houses (but there was no request for the Torrens subdivision of the site) to 
be more compatible with the surrounding developments on Waterloo Street. Accordingly, the 
breach is consistent with the second objective.  

The third objective of Section 4.4 is to provide an appropriate transition between 
development of different densities. The written request states: 

The dwellings have been designed up to a height of 3 storeys and act as a small transition 
between the Balmain Leagues Club (Club) development (to the southeast) which is proposed 
to extend up to a height of 16 storeys under the current modification and existing lower density 
development (to the northwest). 

The proposed development achieves similar setbacks to other properties along Waterloo 
Street and integrates balconies within the street facing façade to break up the appearance of 
the elevation from the street. The bulk and scale of the development will be considerably less 
than that of the adjoining Club development providing a further transition in the density 
between developments along Waterloo Street which reduces to the north. This adjoining 
development is currently seeking a residential FSR of 3.7:1 (variation) with LLEP 2000 
permitting a residential FSR of 1.9:1. 

Planner’s comment: The adjoining property to the north-west is a two storey dwelling relying 
on existing use rights and the south-east is the Balmain Leagues Club site where a mixed-use 
development that consist with a maximum height of 12 storeys had been previously approved. 
The proposed form on Waterloo Street is considered an appropriate transition between these 
developments with different densities. Accordingly, the breach is consistent with the third 
objective.  
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The fourth objective of Section 4.4 is to minimise adverse impacts on local amenity. The 
written request states: 

The arrangement of massing on the site meets the relevant planning controls including 
building height, landscaped area, cross ventilation, solar access and private open space 
demonstrating that the proposal is consistent with the anticipated built form outcome for the 
Site providing a high level of amenity. 

Planner’s comments: Subject to the recommended deferred commencement conditions, 
which addresses the amenity impacts to 21 Waterloo Street in relation to acoustic and visual 
privacy impacts as well as allowing adequate setback for maintenance purposes, there are no 
adverse amenity impacts to adjoining properties as a result of the non-compliance of Floor 
Space Ratio development standard. Accordingly, the breach is consistent with the fourth 
objective.  

The fifth objective of Section 4.4 to increase the tree canopy and to protect the use and 
enjoyment of private properties and the public domain. The written request states: 

Consistent with the DCP requirements, the landscape area requirement within the private 
open space have been achieved. The proposed landscaping on the ground level provides 
opportunities for a range of planting including deep soil zone areas for future mature trees to 
support a green tree canopy. 

The development responds to the public domain with activated street frontages through the 
orientation of buildings along the street level. The balconies to the upper floor levels allow 
passive surveillance to the public domain but also provide an open and welcoming streetscape 
when viewed from Waterloo Street. The façade design coupled with the material and colour 
scheme provides a modern and contemporary feel that enhances the streetscape. 

Planner’s comments: The proposed landscaped area is considered to be appropriate in this 
context and can be adequately used for recreational purposes for the private properties. 
Accordingly, the breach is consistent with the fifth objective.  
As the proposal achieves the objectives of the Floor Space Ratio standard, compliance is 
considered unreasonable and unnecessary in this instance.  
  
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
  
Pursuant to Section 4.6(3)(b), the Applicant provides the following environmental planning 
grounds to justify contravening the Floor Space Ratio development standard:  
 
Environmental Planning Ground 1 – “The arrangement of massing on the site meets the 
relevant planning controls including building height, landscaped area and private open space 
demonstrating that the proposal  is consistent with the anticipated built form outcome for the 
Site.” This environmental planning ground is accepted because the proposal will achieve the 
required private open space and is acceptable with regard to bulk and scale. 
 
Environmental Planning Ground 2 – “Environmental objectives underpinning both the land 
use zoning, building height requirements and the need for consistency with the desired 
character for the area have not been compromised. This includes ensuring amenity impacts 
have been considered including privacy and solar access requirements.” This environmental 
planning ground is not accepted because the proposal in its current form will result in privacy 
impacts to the adjoining property at Waterloo Street and conditions will be recommended to 
reduce the size of the rear balconies as well as deletion of the roof top terrace to mitigate 
these potential impacts. 
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Environmental Planning Ground 3 – “This variation to the maximum FSR development 
standard is unlike a variation to a height control for example, where there is a specific area of 
encroachment. In this regard, there is not necessarily one specific area(s) responsible for the 
FSR variation. However, the overall visual impact of the building mass based on the FSR 
variation is considered minor with the building design incorporating a number of design 
elements to reduce the overall mass including setbacks, articulation, etc. The building mass 
as proposed also provides a suitable transition within the desired future character for the area.” 
This environmental planning ground is accepted because given the surrounding 
developments, it is considered that the proposed bulk and scale will have acceptable 
streetscape impacts and the built form will provide for an appropriate transition in heights. The 
additional FSR which is the equivalent of approximately 1 bedroom to each dwelling would not 
improve the amenity of surrounding properties or have a perceptible impact and as such is 
considered reasonable.  
  
Environmental Planning Ground 4 – “Surrounding properties are capable of achieving a 
maximum FSR of 1.5:1 where the development provides for ground level commercial use(s) 
in accordance with clause 4.4A of IW LEP 2022. Noting the development at 17 and 19 
Waterloo Street achieves an FSR of 1.09:1 and 1.14:1 it would not be out of character with 
other potential future developments in the area being well below what could be achieved with 
a 1.5:1 FSR”. This environmental planning ground is accepted because E1 Zoning does allow 
developments up to 1.5:1 FSR and this is an improved outcome for Waterloo Street. 
 
Environmental Planning Ground 5 – “The development remains consistent with the floor 
space ratio objectives under clause 4.4(1). In particular, the density achieved reflects the 
locality and provides a transition between the Club development and adjoining properties and 
enables suitable space for vegetative plantings.” This environmental planning ground is 
accepted because given the surrounding developments, it is considered that the proposed 
bulk and scale will have acceptable streetscape impacts as it provides a transition between 
the club development and adjoining lower density residential properties. 
 
Cumulatively, and while not all the grounds have been adequately made out, the grounds are 
considered sufficient to justify contravening the development standard subject to conditions to 
delete the proposed subdivision and conditions to address privacy impacts.  
  
For the reasons outlined above, it is recommended that the section 4.6 exception be granted.  
 
 
Part 6 – Additional Local Provisions 
 

Section Proposed Compliance 
Section 6.1  
Acid Sulfate 
Soils  

The site is identified as containing Class 5 Acid Sulfate Soils. 
The proposal is considered to adequately satisfy this section 
as the application does not propose any works that would 
result in any significant adverse impacts to the watertable. 

Yes 

Section 6.2  
Earthworks  

The proposed earthworks are unlikely to have a detrimental 
impact on environmental functions and processes, existing 
drainage patterns, or soil stability. 
 
Geotechnical Investigation by EI Australia (dated 1 September 
2023) and Finite Element Analysis for Sydney Metro report E! 
Australia (10 January 2025) had been provided to support the 
application which includes excavation to create a basement 
level for parking. The Geotechnical Investigation by EI 
Australia (dated 1 September 2023) had outlined the following 
issues: 

• Presence of very loose to loose sands 

Yes, subject 
to conditions  
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Section Proposed Compliance 
• Basement excavation and retention to limit lateral 

deflections and ground loss as a result of excavations, 
resulting in damage to nearby structures 

• Rock excavation 
• Foundation design for building loads 

 
To address these issues, the report had provided 
recommendations in relation to: 
 

• Dilapidation Surveys 
• Demolition Considerations 
• Excavation Methodology 
• Groundwater Considerations 
• Excavation Retention 
• Foundations 
• Basement Floor Slab 
• Further Geotechnical Inputs 

 
These reports will be included as stamped documents in the 
conditions of consent and a condition is included in the 
recommendation requiring the recommendations of this 
report, including the further geotechnical inputs prior to 
construction, to be carried out. 
 
Standard conditions regarding rock anchoring, excavation, 
structural and geotechnical reports and dilapidation reports 
have been recommended ensure no undue or adverse 
impacts will arise from the excavation works 

Section 6.3  
Stormwater 
Management  

The development maximises the use of permeable surfaces, 
includes on site retention as an alternative supply and subject 
to standard conditions would not result in any significant runoff 
to adjoining properties or the environment.  

Yes, subject 
to conditions 

Section 6.8  
Development in 
areas subject to 
aircraft noise 

The site is located within the ANEF 15-20 contour, and 
therefore, an Acoustic Report addressing aircraft noise 
exposure and mitigation is not required in this instance in 
accordance with the provisions and objectives of this part of 
the LEP. 

 
N/A 

Section 6.9 
Design 
Excellence 

The proposal has been considered against the provisions of 
this part of the LEP, and the following is noted: 
 
• The proposed development is for the construction of a 

new building that exceeds 14 metres in height. The 
development is therefore required to demonstrate 
design excellence; and 

• In considering if the proposal exhibits design 
excellence, the application was referred to the 
Architectural Excellence & Design Review Panel 
(AEDRP) for comment. The recommendations from the 
AEDRP have been largely resolved or recommended 
as conditions of consent as detailed further in this 
report. 

Yes, subject 
to conditions 

Section 6.13 
Residential 
accommodation 
in Zones E1, E2 
and MU1 

Satisfactory - see discussion regarding use rights in the E1 
zoning in an earlier section of the report. 

Yes 

Section 6.14 
Diverse housing 

Not applicable - see LLEP 2000 assessment previously in this 
report, given that the residential flat building component is 

N/A 
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Section Proposed Compliance 
located on the portion of the site where the provisions of LLEP 
2000 apply 

 
B.   Development Control Plans 
 
Leichhardt Development Control Plan 2000 (LDCP 2000) 
 
The proposal has been assessed against the following provisions of the LDCP 2000: 
 

Part Description Satisfactory Compliance 
A3.0 Principles of Ecological Sustainable Development Yes 
A3a.0 Sustainable Water and Risk Management Yes 
A4.0 Urban Form and Design Yes 
A5.0 Amenity Yes 
A6.0 Site Analysis Yes 
A8.0 Parking Standards and Controls Yes, see discussion 
A9a.0 Colours and Tones Yes 
A10.5.5 Rozelle Commercial Neighbourhood Yes 
B1.1 Demolition, Site Layout, Subdivision and Design Yes 
B1.2 Building Form, Envelope and Siting Yes 
B1.3 Car Parking Yes, see discussion 
B1.4 Site Drainage and Stormwater Control Yes 
B1.5 Elevation and Materials Yes 
B1.6 Front Gardens and Dwelling Entries Yes 
B1.8 Site Facilities Yes 
B2.8 Landscaping Yes 
B3.1 Solar Access Yes, discussed in the 

section regarding 
assessment against 

Housing SEPP 
B3.2 Private Open Space Yes 
B3.3 Visual Privacy Yes, as conditioned and 

discussed in the section 
regarding assessment of 

Housing SEPP 
B3.4 Access to Views Yes 
B3.5 Acoustic Privacy Yes 
B4.7 Diverse and Affordable Housing Yes 
C1.1 Site Layout and Building Design Yes 
C1.2 Parking Layout, Servicing and Manoeuvring Yes 
C1.3 Landscaping Yes 
C1.4 Elevation and Materials Yes 
C1.5 Site Facilities Yes 
C1.6 Shopfronts Yes 
C1.7 Protective Structures in the Public Domain – 

Balconies, Verandahs 
and Awnings 

Yes 

C2.0 Ecologically Sustainable Non-Residential 
Development 

Yes 

C2.1 Site Drainage and Stormwater Control Yes 
C2.2 Energy Efficient Siting and Layout Yes 
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C2.3 Building Construction, Thermal Mass and Materials Yes 
C2.4 Solar Control, External Window Shading and Internal 

and External 
Lighting 

Yes 

C2.5 Insulation Yes 
C2.6 Ventilation Yes 
C2.7 Space Heating and Cooling Yes 
C2.8 Using Solar Energy Yes 
C2.9 Appliances and Equipment Yes 
C3.0 Interface Amenity Yes 
C3.1 Noise and Vibration Generation Yes 
C3.2 Air Pollution Yes 
C3.3 Water Pollution Yes 
C3.4 Working Hours Yes 

 
The application satisfies the above provisions, the following matters requires further 
discussion: 
 
 
A8.0 Parking Standards and Controls and B1.3 Car Parking and C1.5 Site Facilities 
 

 

 
 
The minimum parking requirements for mixed use development fronting Victoria Road are as 
follows: 
 

• Residential = 1 Bed x 3 (1.5 spaces), 2 Bed x 7 (5.6 spaces), 3 Bed x 1 (1 space) 
• Commercial premises = 56 sqm = (0.84 spaces) 
• Visitor – 0.1 x 11 = 1.11 
• Total = 10.05 spaces 

 
The proposed development proposes 12 car parking spaces on the eastern side of the 
development, with 2 accessible parking spaces and 1 space dedicated to the commercial use 
and therefore complies with the above requirements. Council’s Development Engineer has 
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reviewed the updated car parking design and considers the design to be acceptable subject 
to the imposition of conditions as included in the recommendation. 
 
It is acknowledged that vehicular access to the site relies on the development on the adjoining 
site (Balmain Tigers redevelopment). Condition 140 of that approval requires an easement to 
be registered prior to the issue of an Occupation Certificate, to enable this site to have 
basement access as follows; 
 

140. Easements – Neighbouring sites 
Prior to the issue of an Occupation Certificate, the Principal Certifying Authority must be 
provided with evidence that: 
1. An easement for vehicular access in favour of the parcels of land to be accessed, being 

the neighbouring property 168-172 Victoria Road, Rozelle, has been created within the 
site of the proposed development over the full length of the path of travel for a B99 
design vehicle to/from the Waterloo frontage and to the Victoria Road frontage from 
the benefited property . 

2. An easement for pedestrian access and transfer of waste in favour of the neighbouring 
property 168-172 Victoria Road, Rozelle, has been created within the site of the 
proposed development over the full length of the path of travel to/from the benefited 
property to the waste room of the proposed development. 

3. Certification from a qualified practising Structural and Geotechnical Engineer(s) that: 
4. The Easements must be shown on the Certificate and Plan, together with the relevant 

rights of the benefited properties and Works as Executed plans at the points of 
connection between the properties. The rights must be consistent with the vehicular 
ingress/egress requirements for the proposed development. 

5. Proof of registration of the easements including on all relevant titles. 
6. The walls at the boundary with the neighbouring property 168-172 Victoria Road, 

Rozelle have been suitably constructed to enable the wall to be removed in future to 
provide a connection\opening to the neighbouring property for vehicular access at the 
north western property boundary of Basement Level 1. 

7. The walls at the boundary with the neighbouring property 168-172 Victoria Road, 
Rozelle have been suitably constructed to enable the wall to be removed in future to 
provide a connection\opening to the neighbouring property for pedestrian access and 
transfer of waste bins to the Residential Waste Collection Area at the north western 
property boundary of Lower Ground Floor. 

 
As both the proposed parking and waste facilities rely on an easement through the Balmain 
Leagues Club site for access, a condition is included in the recommendation that an 
Occupation Certificate cannot be issued until the Balmain Leagues Club is constructed to the 
point where the Principal Certifying Authority can issue at least a Part Occupation certificate 
for the Balmain League Club to allow safe vehicular access for the subject for parking and 
waste purposes. 
 
Leichhardt Development Control Plan 2013 (LDCP 2013) 
 
Summary  
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013 (LDCP 2013). 
 
LDCP 2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
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Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  Yes 
  
Part C  
C1.0 General Provisions Yes 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition Yes 
C1.6 Subdivision No – see discussion 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.9 Safety by Design Yes 
C1.10 Equity of Access and Mobility Yes 
C1.11 Parking Yes 
C1.12 Landscaping Yes 
C1.14 Tree Management Yes– see discussion in 

SEPP (Biodiversity and 
Conservation) 2021 

  
Part C: Place – Section 2 Urban Character  
C2.2.5.5 Rozelle Commercial Distinctive Neighbourhood Yes – see discussion 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes 
C3.2 Site Layout and Building Design  Yes – see discussion 
C3.3 Elevation and Materials  Yes 
C3.5 Front Gardens and Dwelling Entries  Yes 
C3.6 Fences  Yes 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes 
C3.9 Solar Access  See discussion regarding 

solar access in earlier 
section of the report in 

relation to Housing SEPP. 
C3.10 Views  Yes 
C3.11 Visual Privacy  No – see discussion 
C3.12 Acoustic Privacy  No – see discussion 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.1 Water Management Statement  Yes 
E1.1.2 Integrated Water Cycle Plan  Yes 
E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.2 Water Management  Yes 
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E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  Yes 
E1.2.4 Stormwater Treatment  Yes 
  

 
C1.6 Subdivision 
 
The proposal proposes Torrens subdivision of the site at 17-19 Waterloo Street to create two 
lots with a dwelling located on each lot. 
 
It is noted that the map identifying the minimum lot use provisions in the IWLEP 2022 does 
not apply to the subject site.  
 
Considering the complexity of the basement, the additional development potential afforded to 
a Torrens lot, and the lack of sufficient evidence to demonstrate existing use rights for a 
dwelling house, the proposal for Torrens subdivision is not supported in the circumstances. 
 
 
As discussed in an earlier section of the report in relation to permissibility/existing use rights, 
a condition will is included in the recommendation requiring the proposed dwellings to be 
constructed and fit for occupation until the issue of any subdivision certificates 
 
C1.11 Parking 
 
The following parking rates applies to the proposed dwellings that front Waterloo Street; 

 
 
As 4 parking spaces are proposed, this complies with the parking requirements. As discussed 
above, access to this parking is via the Balmain Leagues Club site and conditions will be 
imposed to address this issue. 
 
C3.2 Site Layout and Building Design 
 
Building Location Zone 
 
The proposed dwellings are located on the lot fronting Waterloo Street which is within E1 
Zone. The adjoining site to the north-west is a two storey dwelling house (also within an E1 
Zoning relying on existing use rights) and to the south-east is the Balmain Leagues Club site 
which approved three storey mixed-use developments on the Waterloo Street frontage and 
will have club/entry to car parking that will span beyond the entire length of 17-19 Waterloo 
Street lot. 
 
Due to the different mix of uses and lot shapes and sizes, there are no prevailing Building 
Location Zones (BLZ), but as the application proposes new dwellings which are three levels 
in height and 21 Waterloo Street is only two storeys in height, the proposal does establish a 
new building location zone at the third level. 



Inner West Local Planning Panel ITEM 7 
 

PAGE 385 

 
Pursuant to Control C6 under this Part of the LDCP 2013, where a proposal seeks a variance 
to the BLZ, various tests need to be met. These tests are assessed below: 
 

Merit Test  Comment 
Amenity (solar 
access/privacy) 

As discussed in a later sections below, the solar access impacts to adjoining 
properties are acceptable but the proposal will have some adverse visual privacy 
impacts. Therefore conditions are recommended to delete the proposed roof top 
terraces to the Waterloo Street development and reduce the size of the rear 
balconies to these proposed dwelling houses. 

Streetscape & 
scale 

The amended design to provide the terrace house forms is considered to be a 
significant improvement to the original scheme. The amended plans have been 
reviewed by the AEDRP and is considered to be of a form that, subject to 
conditions, will be compatible with the Waterloo Streetscape. 

Private open 
space 

The proposed Waterloo Street dwellings will have a compliant amount of private 
open space located at ground level. 

Significant 
vegetation 

While existing trees will be required to be removed to facilitate the development, 
the proposed landscaped plans are considered to be satisfactory and provide 
adequate replacement planting. 

Visual bulk & 
height 

Subject to the deletion of the roof-top terraces associated with the Waterloo Street 
dwellings and reduction of the rear balconies (and provide private screens instead 
of blade walls), the proposed visual bulk and height is considered to be 
acceptable. 

 
Accordingly, the establishment of a new BLZ at third floor level is acceptable 
 
Side Setbacks 
 
Control C7 at Section C3.2 of the LDCP 2013 relates to side setback requirements and applies 
a sliding scale to setbacks, in conjunction with the relative wall heights. Noting that the subject 
site adjoins the Balmain Leagues Club site to the south-east where the approved structures 
of the Balmain Leagues Club development extends the entire length of the proposed site, 
there are no impacts to the Balmain Leagues Club site and the main focus will be on the 
impacts to 21 Waterloo Street, which adjoins the proposed site to the north-west. The proposal 
seeks a wall height of 9.2m to 10.7m to its south-east boundary and 8.5m to 10.5m to the 
north-west boundary (shared with 21 Waterloo), as such the building is required to be setback 
4.6 m to the south-east boundary and 4.4 m to the north-west boundary, however 
approximately a 0.1m side setback is proposed to these side boundaries (not clearly stated 
on the proposed drawings, but 0.1m is measured from the scaled drawings). 
 
Pursuant to Clause C3.2 of the LDCP 2013, where a proposal seeks a variation of the side 
setback control graph, various tests need to be met. These tests are assessed below: 
 

Merit Test  Comment 
Building 
typology 

The proposed built form has been reviewed by council’s AEDRP and is 
considered to be a form that is acceptable. 

Pattern of 
Development 

Roof top terraces on the fourth level are not part of the pattern of development in 
this locality and as discussed in other sections of the report, will be required to be 
removed from the proposal due to privacy impacts. Subject to the deletion of the 
roof top terraces through a Deferred Commencement condition, the proposed 
development is considered to be consistent with the pattern of development in 
the locality. 

Bulk and Scale The proposed development (including the blade walls associated with the rear 
balconies) will extend approximately 4.7 metres beyond the rear alignment of 21 
Waterloo Street (and the existing town houses extends approximately 3 metres 
beyond the rear alignment of 21 Waterloo Street). In order to reduce the bulk and 
scale impacts when viewed from the private open space of 21 Waterloo, the rear 
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Merit Test  Comment 
balconies proposed on the terraces are to be reduced in size to a maximum of 
2.4 sqm (i.e. 2.6m x 0.9m) by setting back the balcony further away from the 
north-western and south-eastern boundaries and the associated blade walls to 
be deleted and replaced with privacy screens with a height of 1.6 metres 
measured from the finished floor levels of the rear balconies.  The north-western 
wall of the terraces is also required to be setback 500mm from the northern-
western boundary to address both bulk and scale impacts and allow adequate 
maintenance of the existing pipes located on the south-eastern wall of 21 
Waterloo Street. 
 
Subject to these conditions, the bulk and scale impacts are considered to be 
acceptable. 

Amenity Impacts Subject to conditions mentioned above, the amenity impacts to adjoining 
properties are considered to be satisfactory. 

Maintenance of 
adjoining 
properties 

It is noted that the proposed plans indicate a gap is to be retained between 
buildings to not disturb existing pipes and ventilation from 21 Waterloo St. To 
ensure that the existing pipes can be maintained, the design is to be amended so 
that the north-western walls of the proposed terrace dwellings is setback at least 
500mm from the shared boundary, this is to be confirmed by a registered 
surveyor. 

 
Accordingly, subject to conditions, the proposed extension to the north-western side 
boundary is acceptable. 
 
C3.11 Visual Privacy and C3.12 Acoustic Privacy 
 
The following controls are applicable in C3.11 Visual Privacy 
 

• C1 Sight lines available within 9m and 45 degrees between the living room or private 
open space of a dwelling and the living room window or private open space of an 
adjoining dwelling are screened or obscured unless direct views are restricted or 
separated by a street or laneway.  
 

• C4 Roof terraces will be considered where they do not result in adverse privacy 
impacts to surrounding properties. This will largely depend on the: 
 

a. design of the terrace; 
b. the existing privacy of the surrounding residential properties; 
c. pre-existing pattern of development in the vicinity; and 
d. the overlooking opportunities from the roof terrace. 

 
• C5 The provision of landscaping may be used to complement other screening methods 

but cannot be solely relied upon as a privacy measure.  
 

• C7 New windows should be located so they are offset from any window (within a 
distance of 9m and 45 degrees) in surrounding development, so that an adequate level 
of privacy is obtained/retained where such windows would not be protected by the 
above controls (i.e. bathrooms, bedrooms). 
 

• C9 Balconies at first floor or above at the rear of residential dwellings will have a 
maximum depth of 1.2m and length of 2m unless it can be demonstrated that due to 
the location of the balcony there will be no adverse privacy impacts on surrounding 
residential properties with the provision of a larger balcony. 
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• C10 Living areas are to be provided at ground floor level to minimise opportunities for 
overlooking of surrounding residential properties. 

 
The following controls are applicable in C3.12 Acoustic Privacy 
 

• C3 Noise generating areas that are not contained within buildings, such as private 
outdoor open space, parking and service equipment, are located and oriented away 
from bedroom windows on adjoining sites. 
 

• C8 Private open space is encouraged to be located away from bedrooms on 
adjoining properties to ensure minimal acoustic impacts. 

 
The proposed dwellings include extensive private open spaces areas on the first floor and 
above which includes a roof-terrace on each lot as well as 4 balconies on each lot (i.e. total of 
10 balconies/roof top terraces) all exceeding the balcony size requirements under C3.11 – 
Visual Privacy of LDCP 2013.  
 
C10 of C3.11 and C8 of C3.12 both require private open space to be located at ground floor 
levels, and there is no necessity for such large areas of private open space to be located at 
first floor and above as these are dwelling houses. 
 
With regard to the roof top terraces associated with the dwellings on the Waterloo Street 
frontage, the surrounding residential dwelling house do not have roof terraces, and the 
proposed terraces will have sightlines into the properties at 21 Waterloo Street as well as 
sightlines into the rear yards of each other. There are also concerns about the potential 
acoustic privacy impacts generated from these roof terraces as their sizes would also enable 
them to be used for entertainment purposes for an extended period of time. Therefore, it is 
considered that these proposed roof terraces are likely to result in adverse privacy impacts 
and are not supported as per C4 under C3.11 of Leichhardt DCP 2013. 
 
The rear balconies of the proposed dwelling houses will also have sightlines into adjoining 
properties as well as sightlines into the back yard of the proposed dwellings fronting Waterloo 
Street. As the proposed sizes of these rear balconies exceed the maximum requirements 
under C9 under C3.11 of LDCP 2013, design change conditions are recommended requiring 
the rear balconies to be reduced to a maximum size of 2.4sqm (i.e. 2.6 m x 0.9m) and the 
associated blade walls are to be deleted and replaced with privacy screens with a height of 
1.6 metres measured from the finished floor levels of the rear balconies, and requiring the roof 
top terraces to be deleted.  
 
The issues raised above will be addressed by Deferred Commencement conditions. 
 
C.    The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development, subject to recommended 
conditions, will not have significant adverse environmental, social or economic impacts upon 
the locality. 
 
D.  The Suitability of the Site for the Development 
 
The proposal is of a nature in keeping with the overall function of the site. The premises are 
in a residential and commercial neighbourhood and amongst similar uses to that proposed. 
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E.  Submissions 
 
The application was required to be notified in accordance with Council’s Community 
Engagement Strategy between 09 May 2024 to 06 June 2024. It was renotified in between 14 
May and 11 June 2024 for a system error (no change in design). It was renotified a second 
time between 12 November 2024 – 10 December 2024 as amended plans were submitted for 
assessment. 
 
A total of 1 submission was received in response to the initial notification. A total of 3 
submissions were received in response to the first renotification period. The application was 
renotified again due to amended plans being submitted and 3 submissions were received (1 
submission being a letter of support) and a total of 7 submissions were received during the 
notification periods (1 being a letter of support). Issues raised as follows have been discussed 
in this report: 

 
A. Solar Access – see assessment in SEPP (Housing) 2021 - Chapter 4 Design of 

Residential Apartment Sevelopment; and 
B. Clause 4.6 Variation – see assessment in LLEP 2000 and IWLEP 2022 

 
Further issues raised in the submissions received are discussed below: 
 

Concern   Comment 
Risk to structural integrity In this regard, the Geotechnical report prepared by EIAustralia will 

be included as a stamped document in the conditions of consent 
with the development required to be undertaken in accordance with 
its recommendations to protect the safety of neighbouring 
development. Standard conditions in relation to excavation will be 
included in the conditions of consent and conditions will also be 
recommended to require dilapidation reports pre and post 
construction to the adjoining properties. 

Lack of airflow/pipes located 
on the side wall adjoining the 
proposed site 

To address the maintenance issue, a Deferred Commencement 
condition has been recommended that requires the proposed 
attached dwellings fronting Waterloo Street to be setback a 
minimum 500mm from the side boundary shared with 21 Waterloo 
Street. 

Traffic The application has been supported by an updated Traffic and 
Parking report proposed by Stanbury Traffic Planning dated 21 
October 2024 which has been reviewed by council’s engineering 
section and the proposed traffic impacts are considered to be 
acceptable. 

Bulk and scale Due to the nature of the development, the proposed development 
was required to be reviewed by the Architectural Excellence Design 
and Review Panel and the proposed bulk and scale of the amended 
design was considered to be acceptable. 

Privacy/Noise As discussed in earlier sections of the report, there are concerns 
regarding the impacts to 21 Waterloo Street from the balconies of 
Units 1, 5 and 9 of the proposed residential flat building and the 
excessive size of rear balconies and the roof-top terraces of the 
attached dwellings fronting Waterloo Street. Therefore conditions 
are included in the recommendation to reduce the sizes of the 
balconies of Units 1, 5 and 9 to a maximum of 8sqm (2m x 4m) and 
requiring privacy screens on the north-western sides and well as 
the privacy screens returning a minimum 2 metres on the south-
western side of these balconies. 
 
The rear balconies of the proposed attached dwellings fronting 
Waterloo Street will be required to be reduced to a minimum size 
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of 2.4 sqm and the roof terraces will be conditioned to be deleted 
from the proposal. 

Protection of solar rights for 
the purposes of hot water 
heating, energy generation 
using photo-voltaic (PV) 
panels and passive internal 
space heating to 23 Waterloo 
Street 

Notwithstanding that assessment cannot be made against a 
hypothetical development in the future, due to the orientation and 
location of 23 Waterloo Street, there are limited impacts to 23 
Waterloo Street where there are no overshadowing impacts 
between 10am and 3pm during winter solstice and the 
overshadowing at 9am will mostly be within the shadows cast by 
the rear fence of 23 Waterloo Street at 9am. 

This development will leave 
one small awkward 
residential building on the 
corner of Victoria Road 
before the service station 

There is no prescribed amalgamation pattern for the sites, and the 
subject residential building at 174 Victoria Road does have the 
potential to redevelop in the future noting that it has an E1 zoning, 
and the current residential use on the site relies on existing rights 
to operate.  
 

Waterloo St elevation not 
compatible with 
Streetscape/inadequate front 
setback 

It is agreed that the original scheme which proposed a mixed-use 
development on Waterloo Street was not compatible with the 
Waterloo Street Streetscape. The amended proposal which 
proposes an attached dwelling form is considered to be acceptable 
subject to conditions as discussed elsewhere in the report. 
 
The amended design also proposes to setback the proposed 
building approximately 3.2 metres from the Waterloo Street front 
boundary and is considered to appropriate. 

 
F.  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
This has been achieved in this instance.  
 
6.  Section 7.11 / 7.12 Contributions 
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $155,700 would be required for the 
development under the Inner West Local Infrastructure Contributions Plan 2023. 
 
A condition requiring that contribution to be paid is included in the recommendation. 
 
7.  Housing and Productivity Contributions 

 
The carrying out of the development would result in an increased demand for essential state 
infrastructure such as schools, hospitals, major roads, public transport infrastructure and 
regional open space. A contribution of $92,855.81 would be required for the development 
under Part 7, Subdivision 4 Housing and Productivity Contributions of the EPA Act 1979.  
 
A housing and productivity contribution is required in addition to any Section 7.11 or 7.12 
Contribution. A condition requiring that the housing and productivity contribution is to be paid 
is included in the recommendation. 
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8. Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Development Engineer; 
• Urban Forest; 
• Resource Recovery; 
• Environmental Health; 
• Building Certification;  

 
The following external referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Transport for NSW; 
• Ausgrid; 

 
9. Conclusion  
 
The proposal, subject to recommended conditions, generally complies with the aims, 
objectives and design parameters contained in relevant EPIs, the LLEP 2000 and IWLEP 2022 
and LDCP 2000 and Leichhardt DCP 2013.  
 
The development, subject to recommended conditions, will not result in any significant impacts 
on the amenity of the adjoining properties and the streetscape and is considered to be in the 
public interest.  
 
The application is considered suitable for the issue of a Deferred Commencement consent 
subject to the imposition of appropriate terms and conditions. 
 

10. Recommendation  
 
A. In relation to the proposal by the development in Development Application No.2024/0925 

to contravene the FSR development standard in 23(1)(b) of Leichhardt Local 
Environmental Plan 2000 and Clause 4.1 of Inner West Local Environmental Plan 2022, 
the Panel is satisfied that the Applicant has demonstrated that:  

iii. compliance with the development standard is unreasonable or 
unnecessary in the circumstances, and  

iv. there are sufficient environmental planning grounds to justify the 
contravention of the development standard. 

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as the 

consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 
1979, grant Deferred Commencement consent to Development Application No. 
DA/2024/0306 for integrated development under the Road Acts 1993. Works include 
demolition of existing structures and construction of a four-storey mixed use building, 
including ground floor commercial space, residential accommodation above, and 
basement car parking, and associated works and construction of two dwelling houses with 
Torrens title subdivision and associated works at 168-172 Victoria Road and 17-19 
Waterloo Street, ROZELLE subject to the conditions listed in Attachment A below.  
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Attachment A – Recommended conditions of consent  
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Attachment B – Plans of proposed development 
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Attachment C – Section 4.6 Exception to Development Standards  
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Attachment D - Architectural Excellence and Design Review Panel 
Meeting Minutes and Recommendations 
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