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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2024/0962 
Address 35-37 Premier Street & 42 Cary Street MARRICKVILLE   
Proposal Partial demolition to existing structures and the construction of a 

retaining wall and fence located on the shared boundary between 
No. 35 & 37 Premier Street and No. 42 Cary Street 

Date of Lodgement 13 November 2024 
Applicant Inner West Council 
Owner Inner West Council 
Number of Submissions  0 
Cost of works $150,000.00 
Reason for determination at 
Planning Panel 

Council is applicant and landowner 

Main Issues Tree Management 
Recommendation Approved with Conditions  
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Arboricultural Impact Assessment 
Attachment D Structural Design Intent Statement 
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1.   Executive Summary 
 
This report is an assessment of the application submitted to Council for partial demolition to 
existing structures and the construction of a retaining wall and fence located on the shared 
boundary between No. 35 & 37 Premier Street and No. 42 Cary Street at 35-37 Premier Street 
and 42 Cary Street Marrickville.  The application was notified to surrounding properties and 
no submissions were received in response to the notification. 
 
The main issues that have arisen from the application include:  
 

• Tree Management 
 
The application is supported by an Arboricultural Impact Assessment, and structural details 
which verify the proposed works can be undertaken in conjunction with acceptable tree 
management measures and therefore the application is recommended for approval.  
 

2.    Proposal 
 
The proposal seeks to demolish an existing masonry retaining wall located within the rear 
setback of 42 Cary Street and construct a replacement masonry retaining wall along the rear 
boundary shared by 42 Cary Street and 35-37 Premier Street.  
 
Additionally, the proposal seeks to remove one (1) tree from within the rear setback of 35 
Premier Street and undertake underpinning works to the retained rear ancillary structures 
located on 35 and 37 Premier Street to facilitate the proposed masonry wall. 
 

3.    Site Description 
 
The subject site is located on the on the northern side of Premier Street and the southern side 
of Cary Street, between King Lane and Hampden Avenue. The site consists of three (3)   
allotments; 35 Premier Street, 37 Premier Street and 42 Cary Street which are legally 
described as Lot 1 in DP530291, Lot 2 in DP530291 and Lot 14/Section 5 in DP759 
respectively. 
 
The site supports an existing centre-based child care facility within a single storey dwelling 
house located within the boundary of 35 Premier Street, and single and two storey dwelling 
houses with residential use at 37 Premier Street and 42 Cary Street.  
 
The following trees are located on the site and within the vicinity. 
 

• One (1) Jacaranda mimosifolia (Jacaranda) located in the North-Western corner of 35 
Premier Street. 

• One (1) Melaleuca bracteate (Black tea-tree) located in the North-Eastern corner of 35 
Premier Street  
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Image 1: Zoning Map 
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Image 2 and 3: Melaleuca bracteate (Black 

tea-tree) proposed for removal 
 
 

 
 

Image 4: Site Photo, 35-37 Premier Street 
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4.   Background 
 
Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
DA200800454 To carry out alterations and additions to 

the existing child care centre 
Approved, 05/11/2008 

DA200700163 to construct a shade structure in the rear 
yard 

Approved, 31/07/2008 

 
 
Surrounding properties 
 
Application Proposal Decision & Date 
DA201800003  
37 Premier Street 

To demolish part of the premises and 
carry out ground and first floor 
alterations and additions to a dwelling 
house 

Approved, 02/05/2018 

CDC201800009 
42 Cary Street 

CDC submitted by Private Certifier - 
CDC150541 - extend ground floor - new 
en-suite off main bedroom & internal 
laundry 1st floor addition - 4 bedrooms, 
bathroom & lounge, outdoor pool & new 
garage 

Issued, 22/01/2018 

DA200000252 
42 Cary Street 

To remove existing rear paling fence 
and erect a brick fence 

Approved, 10/05/2000 

 
Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
19/11/2024-
03/12/2024 

Application notified 

 

5.    Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EP & A Act 1979).  
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A. Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
 
State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 
to the carrying out of any development on land unless: 
 

(a)  it has considered whether the land is contaminated, and 
 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

 
(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
In considering the above, there is evidence of contamination on the site as detailed below.  
 
During the course of preliminary root mapping and arboricultrual investigative works on the 
site, evidence of asbestos was found within the vicinity of the proposed works. An Asbestos 
Clearance Certificate accompanies the application and provides the following inspection 
details: 
 

An asbestos clearance inspection was performed pursuant to the Work Health and 
Safety Act 2011, section 19, the Work Health and Safety Regulation 2017, clause 473 
and 474 and the Code of Practice - How To Safely Remove Asbestos 2018, Section 
3.10. Following the completion of asbestos removal work, a clearance inspection was 
performed to verify that asbestos containing materials had been adequately removed 
from where removal works took place and that the area was safe for normal use. 

 
The provided report contains the following conclusion: 
 

At the time of inspection and based on the results of visual analysis, no visible asbestos 
or asbestos containing materials were observed within the areas inspected. The area 
where removal works have taken place is now safe to use with respect to asbestos 
health and safety. 

 
Notwithstanding, the proposal does not seek to change the existing use of the site and relates 
to a non-habitable ancillary structure only. On the basis of this retained use, the accompanying 



Inner West Local Planning Panel ITEM 5 
 

PAGE 222 

report and clearance certificate, the consent authority can be satisfied that the land will be 
suitable for the retained use. 
 
SEPP (Biodiversity and Conservation) 2021 
 
Chapter 2 Vegetation in non-rural areas  
 
The Biodiversity and Conservation SEPP requires consideration for the protection and/or 
removal of vegetation and gives effect to the local tree preservation provisions of Part 2.20 of 
the MDCP 2011. 
 
The application seeks the removal of one (1) Melaleuca bracteata (Black tea-tree) located in 
the North-Eastern corner of 35 Premier Street. The application is supported by an 
Arboricultural Impact Assessment (AIA) prepared by Moore Trees, dated 11 January 2024, 
which identifies this tree as Tree (2). 
 
The application has been referred to Council’s Urban Forest Team and an assessment of the 
proposal against the abovementioned provisions has identified the following: 
 
• Tree 2 has been inspected and is considered to be in good health and condition.  
• Tree 2 is however, located directly adjacent to the existing masonry wall on the site, and 

within the footprint of the proposed wall location.  
• The future growth and biodiversity value of Tree 2 is therefore constrained by the existing 

and proposed development on the site.  
• Tree 2 is considered to be of lesser contributory value to the biodiversity of the site than 

Tree 1 which is proposed for retention and protection and Tree 2 is supported for removal. 
 
Overall, the proposal is considered acceptable with regard to the Biodiversity and 
Conservation SEPP and Part 2.20 of the MDCP 2011 subject to the imposition of conditions, 
which have been included in the recommendation of this report.  
 
Inner West Local Environmental Plan 2022  
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 

Section Proposed Compliance 
Section 1.2 
Aims of Plan  

The proposal satisfies the section as follows: 
• The proposal reduces community risk from and 

improves resilience to urban and natural hazards, 
• The proposal prevents adverse social, economic 

and environmental impacts on the local character 
of Inner West, 

• The proposal prevents adverse social, economic 
and environmental impacts, including cumulative 
impacts 

Yes 
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Part 2 – Permitted or prohibited development 
 

Section Proposed Compliance 
Section 2.3  
Zone objectives and 
Land Use Table 
 

• The application proposes alterations and additions 
to an ancillary retaining wall to a dwelling house 
and centre-based child care facility. Centre-based 
child care facilities and dwelling houses are 
permissible with consent in the R2- Low Density 
Residential zone. 

• The proposal is consistent with the relevant 
objectives of the zone, as it will assist to provide for 
the housing needs of the community within a low 
density residential environment and enable the 
ongoing use of land that provides facilities to meet 
the day to day needs of residents.  

Yes 

Section 2.7  
Demolition requires 
development consent  

The proposal satisfies the section as follows: 
• Demolition works are proposed, which are 

permissible with consent; and  
• Standard conditions are recommended to manage 

impacts which may arise during demolition. 

Yes, subject 
to conditions 

 
Part 4 – Principal development standards 
 
The proposal relates to demolition and construction of a landscape retaining wall, and tree 
removal only. No change to principal development standards as a result of the proposal. 
 
Part 6 – Additional local provisions 
 

Section Proposed Compliance 
Section 6.1  
Acid sulfate soils  

• The site is identified as containing Class 5 acid 
sulfate soils, and within 300m of Class 2 acid 
sulfate soils. The proposal is considered to 
adequately satisfy this section as the application 
does not propose any works that would result in any 
significant adverse impacts to the watertable. 

Yes 

Section 6.2  
Earthworks  

• The proposed earthworks are unlikely to have a 
detrimental impact on environmental functions and 
processes, existing drainage patterns, or soil 
stability. 

Yes 

Section 6.3  
Stormwater 
Management  

• The development retains existing areas of 
permeable surfaces, and subject to standard 
conditions, would not result in any significant runoff 
to adjoining properties or the environment.  

Yes, subject 
to conditions  
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B. Development Control Plans 
 
Summary  
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011 (MDCP 2011). 
 
MDCP 2011  Compliance 
Part 2.6 – Acoustic and Visual Privacy Yes  
Part 2.7 – Solar Access and Overshadowing  Yes – see discussion 
Part 2.9 – Community Safety Yes  
Part 2.11 – Fencing  Yes – see discussion 
Part 2.18 – Landscaping and Open Space Yes 
Part 2.20 – Tree Management  Yes  – see discussion  
Part 2.21 – Site Facilities and Waste Management Yes  
Part 2.24 – Contaminated Land Yes  
Part 2.25 – Stormwater Management Yes  
Part 9 – Strategic Context Yes  

 
The following provides discussion of the relevant issues: 
 
Marrickville Development Control Plan 2011 
 
The application was assessed against the following relevant parts of the Marrickville 
Development Control Plan 2011 (MDCP 2011). 
 
Part 2 – Generic Provisions 
 
Control Assessment Compliance 
Part 2.7 Solar 
Access and 
Overshadowing 

The proposal will have a satisfactory impact in terms of solar 
access and overshadowing on the surrounds as follows: 
 
Overshadowing 
• The proposal seeks to replace an existing masonry retaining 

wall with a new retaining wall in generally the same location 
and of similar height. No further works are proposed which 
would result in additional overshadowing. 

• The proposed height of the masonry wall is approximately 
2200mm from the existing ground level of 42 Cary Street and 
1735mm from the existing ground levels of 35-37 Premier 
Street.  

• While the proposed wall incorporates a minor height increase 
from the existing masonry wall structure, it is noted that the 
existing site situation includes additional lattice and privacy 
screening above the masonry wall which is generally 

Yes 
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Control Assessment Compliance 
equivalent in height and overshadowing impacts to the 
proposed wall. 

• The development, therefore, will not result in adverse 
amenity impacts as a result of overshadowing. 

Part 2.11 
Fences 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
• The proposed masonry wall will provide a rear boundary 

fence and retaining wall.  
• The proposed wall exceeds 1.8m from the existing ground 

level of 42 Cary Street, and this is considered an acceptable 
height due to the variation in existing ground levels between 
the allotments on Cary Street and Premier Street and the 
requirement for soil retention between the allotments. 

• Notwithstanding, the proposed wall measures approximately 
1.735m from the Premier Street properties, provides suitable 
privacy to rear areas of private open space and is generally 
consistent in height with fences in the immediate vicinity.  

Yes 

Part 2.20 Tree 
Management 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
• The application is supported by an Arboricultural Impact 

Assessment (AIA) prepared by Moore Trees, dated 11 
January 2024. 

• The AIA identifies two (2) trees located within the rear 
setback of 35 Premier Street which are within the vicinity of 
the proposed works. Tree (1) is identified as a large 
Jacaranda mimosifolia (Jacaranda), and Tree (2) is identified 
as a mature Melaleuca bracteate (Black Tea-Tree). 

• Tree (1) is identified as a mature specimen in good health 
and condition. Recommendations have been provided within 
the AIA and are supported by a structural engineering 
certificate, to confirm a methodology to construct the 
proposed retaining wall whilst simultaneously protecting and 
retaining Tree (1). The recommendations are supported by 
Council’s Urban Forest Team, and conditions of consent for 
appropriate tree protection and tree sensitive construction 
methods have been included in the recommendations of this 
report. 

• Subject to the satisfaction of recommended conditions the 
proposal is considered to suitably protect and retain Tree (1). 

• Tree (2) has been identified as in good health and condition. 
However, as discussed under SEPP (Biodiversity), the 
potential growth and amenity values of Tree (2) are restricted 
due to existing and proposed built form on the site and Tree 
(2) is supported for removal.  

• Tree (1) provides significant canopy cover, biodiversity and 
amenity value to all three allotments contained within the 
subject site and positively contributes to the overall amenity 
of the neighbourhood. Given the retention of Tree (1), and 
the physical constraints of the site, a replacement planting for 
Tree (2) is not recommended.  

Yes, subject to 
conditions 
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Control Assessment Compliance 
 
Given the retention and protection of Tree (1), the proposal is 
considered to satisfy the relevant provisions of this Part.  

 
C. The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will not have significant adverse 
environmental, social or economic impacts upon the locality. 
 
D. The Suitability of the Site for the Development 
 
The proposal is of a nature in keeping with the overall function of the site. The premises are 
in a residential surrounding and amongst similar uses to that proposed. 
 
E. Submissions 
 
The application was notified in accordance with Council’s Community Engagement Strategy 
between 19 November 2024 to 03 December 2024. 
 
No submissions were received.     
 
F. The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
This has been achieved in this instance.  

 
6.   Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Urban Forest 
 

7.   Conclusion  
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 and Marrickville Development Control Plan 
2011.  
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The development will not result in any significant impacts on the amenity of the adjoining 
properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 

8.  Recommendation  
 
That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 1979, 
grant consent to Development Application No. DA/2024/0962 for partial demolition to existing 
structures and the construction of a retaining wall and fence located on the shared boundary 
between No. 35 & 37 Premier Street and No. 42 Cary Street at 35-37 Premier Street & 42 
Cary Street, MARRICKVILLE  subject to the conditions listed in Attachment A below.  
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Attachment A – Recommended conditions of consent  
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Attachment B – Plans of proposed development 
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Attachment C – Arboricultural Impact Assessment 
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Attachment D- Structural Design Intent Statement 
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