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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2024/0620 
Address 56 Ballast Point Road BIRCHGROVE  
Proposal Alterations and additions to an existing semi-detached dwelling, 

including partial demolition of existing structures. Works include 
internal reconfiguration, convert the existing first floor verandah 
into a winter garden, new kitchenette on the second floor roof top 
terrace, two new air conditioning units on the south western corner 
of the roof top terrace, altered curved roof structure to roof terrace 
and new fence fronting Bates Street. 

Date of Lodgement 26 July 2024 
Applicant Adam Byrnes 
Owner Gisoan Pty Ltd 
Number of Submissions Initial: 4 
Cost of works $475,530.00 
Reason for determination at 
Planning Panel 

Section 4.6 variation exceeds 10% 
Heritage Item 

Main Issues Bulk and scale 
Matters raised in submissions 

Recommendation Approved with Conditions  
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exception to Development Standards  
Attachment D Statement of Heritage Significance   
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1.   Executive Summary 
 
This report is an assessment of the application submitted to Council for alterations and 
additions to an existing semi-detached dwelling, including partial demolition of existing 
structures. Works include internal reconfigurations, convert the existing first floor verandah 
into a winter garden, new kitchenette on the second floor roof top terrace, two new air 
conditioning units on the south western corner of the roof top terrace, altered curved roof 
structure to roof terrace and new fence fronting Bates street. at 56 Ballast Point Road 
BIRCHGROVE. 
 
The application was notified to surrounding properties and four (4) submissions were received 
in response to the initial notification. 
 
The main issues that have arisen from the application include:  
 

• Amenity impacts associated with changes to and intensification of the approved roof 
terrace. 

 
The non-compliances are acceptable given the proposed works, subject to the DA, are 
generally commensurate with the previous Land and Environment Court approval and do not 
give rise to significant adverse amenity impacts beyond those that were previously approved, 
the impacts are further mitigated subject to recommended conditions of consent and therefore 
the application is recommended for approval.  
 

2.  Proposal 
 
The proposal involves extensive internal and external alterations to an existing heritage-listed 
dwelling at 56 Ballast Point Road, Birchgrove.  
 
Internal works include the conversion of ground-floor lounge rooms into bedrooms, the 
renovation of the powder room, addition of storage in the garage, and modifications to the first 
and second floors, including new walls, updated windows, and changes to the kitchen, dining, 
and master bedroom areas.  
 
External works include the installation of security screens, new skylights, an air conditioning 
unit, and various structural changes to the garage, terrace, and fencing, with modifications to 
the building’s external colour and the addition of new balustrades and planter boxes. The 
proposal also includes reinstating ceilings and cornices in line with the heritage report and 
altering previously approved lift dimensions. 
 

3.   Site Description 
 
The subject site is located on the south western side of Ballast Point Road and is a corner site 
located on the corner of the junction of Ballast Point Road and Bates Street. The site consists 
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of one allotment and is irregular in shape with a total area of 196sqm and is legally described 
as Lot 1 in DP 446745 
 
The site has a frontage to Ballast Point Road of 6.455m and a secondary frontage of 23.775m 
to Bates Street. The site supports a three storey semi-detached dwelling housing and a two 
storey rear wing. The adjoining properties support type of structures on building including use 
and scale. 
 
The subject site is listed as a heritage item and is located within a conservation area.  
 

 
Image 1: Photo showing building from the corner of Ballast Point Road and Bates Street (Source: 

Applicant’s SEE) 
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Image 2: Photo showing rear wing behind the main building (Source: Council’s site inspection  

 

4.   Background 
 
Site history 
 
Subject Site 
 
Development Application D/2017/587 determined by the Land and Environment Court on 
24/07/2019 approved alterations and additions to the existing dwelling house for a rooftop 
private open space area, and other external and internal works.  
 
On 23 December 2022, Council issued an Emergency Development Control Order 
(EPA/2022/0228) to cease all demolition and building works on the site as works were being 
undertaken that were not consistent with the development consent under D/2017/587. 
 
On 13 September 2023, Council issued an Emergency Order to permit works to make the 
premises safe and secure. 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
 
 



Inner West Local Planning Panel ITEM 8 
 

PAGE 627 
 
 

Application Proposal / Description Decision & Date 
D/2017/587 Alterations and additions to existing 

heritage listed building 
Approved - Land and 
Environment Court of NSW 
24/07/2019 

CCP/2022/0207 Construction Certificate - Private 
Certifier 

Completed - Private Certifier 
19/04/2022 

EPA/2022/0228 Enforcement - Environmental Planning 
and Assessment Act 

Emergency Order Issued - 
Delegation to Staff 
24/01/2023 

LGA/2023/0098 Enforcement - Local Government Act Emergency Order Issued - 
Delegation to Staff 
18/09/2024 

BC/2024/0076 Building Certificate - unauthorised 
demolition of works to the ground floor 
and first floor and building works to the 
dwelling without the proper consent. 
The building information certificate is to 
be dealt with in conjunction with the 
submitted DA for the retention of 
heritage material and proposed works. 

Deferred 

 
Surrounding properties 
 
54 Ballast Point Road BIRCHGROVE 
Application Proposal Decision & Date 
D/2001/454 Demolition of rear of building, ground 

and first floor extensions, provision of a 
mezzanine bathroom between first floor 
and attic with roof deck above and 
dormer window to street elevation. 

Approved – Delegation to 
staff 30/10/2001 

 
28A Dock Road BIRCHGROVE 
Application Proposal Decision & Date 
D/2017/298 New windows on rear of property. 

Replacement of existing windows at the 
side and rear of the property. 
Replacement of existing skylight on roof 
terrace. New BBQ. Repainting of 
external walls. 

Approved – Delegation to 
staff 07/08/2017 
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Application history 
 
The following table outlines the relevant history of the subject application.  
 
 
 
Date Discussion / Letter / Additional Information  
11 October 2024 A request for further information was sent to the applicant requiring the 

following: 
• Amended plans to address Heritage related impacts; 
• Amended plans to include RLs, corrected scale, and clearly 

coloured to delineate between the proposed works. 
• Amended plans to address impacts relating to bulk and scale, and 

visual privacy associated with the proposed changes at the roof 
terrace level. 

• Shadow diagrams 
• Party wall consent or amended plans and verification from a 

structural engineer that the proposed works do not rely on the party 
wall for vertical or lateral support 

• Clause 4.6 variation request 
31 October 2024 Amended plans and supporting documentation were received. 

Renotification was not required in accordance with Council’s 
Community Engagement Strategy. The amended plans and supporting 
documentation are the subject of this report. 

 

5.   Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
A. Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
 
State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 
to the carrying out of any development on land unless: 
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(a)  it has considered whether the land is contaminated, and 

 
(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

 
(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
In considering the above, there is no evidence of contamination on the site. There is also no 
indication of uses listed in Table 1 of the contaminated land planning guidelines within 
Council’s records. The land will be suitable for the proposed use as there is no indication of 
contamination.  
 
SEPP (Sustainable Buildings) 2022  
 
Chapter 2 Standards for residential development - BASIX 
 
The application is accompanied by a BASIX Certificate (lodged within 3 months of the date of 
the lodgment of this application) in compliance with the EP & A Regulation 2021. 
 
SEPP (Biodiversity and Conservation) 2021 
 
Chapter 6 Water Catchments 
 
Section 6.6 under Part 6.2 of the Biodiversity and Conservation SEPP provides matters for 
consideration which apply to the proposal. The subject site is located within the designated 
hydrological catchment of the Sydney Harbour Catchment and is subject to the provisions 
contained within Chapter 6 of the above Biodiversity Conservation SEPP.  
 
It is considered that the proposal remains consistent with the relevant general development 
controls under Part 6.2 of the Biodiversity Conservation SEPP and would not have an adverse 
effect in terms of water quality and quantity, aquatic ecology, flooding, or recreation and public 
access. 
 
Inner West Local Environmental Plan 2022  
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 

Section Proposed Compliance 
Section 1.2 
Aims of Plan  

The proposal satisfies the section as follows: Yes 
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Section Proposed Compliance 
• The proposal encourages development that 

demonstrates efficient and sustainable use of 
energy and resources in accordance with 
ecologically sustainable development principles, 

• The proposal, subject to recommended conditions, 
conserves and maintains the natural, built and 
cultural heritage of Inner West, 

• The proposal encourages diversity in housing to 
meet the needs of, and enhance amenity for, Inner 
West residents, 

• The proposal, subject to recommended conditions, 
prevents adverse social, economic and 
environmental impacts on the local character of 
Inner West, 

• The proposal, subject to recommended conditions,  
prevents adverse social, economic and 
environmental impacts, including cumulative 
impacts 

 
Part 2 – Permitted or prohibited development 
 

Section Proposed Compliance 
Section 2.3  
Zone objectives and 
Land Use Table 
 

• The application proposes alterations and additions 
to a dwelling house, dwelling houses are 
permissible with consent in the R1 General 
Residential zone. 

• The proposal is consistent with the relevant 
objectives of the zone, as it will assist to provide for 
the housing needs of the community within a 
general residential environment.  

Yes 

Section 2.7  
Demolition requires 
development consent  

The proposal satisfies the section as follows: 
• Demolition works are proposed, which are 

permissible with consent; and  
• Standard conditions are recommended to manage 

impacts which may arise during demolition. 

Yes, subject 
to conditions 

 
Part 4 – Principal development standards 
 

Section Proposed Compliance 
Section 4.3C (3)(a) 
Landscaped Area 

Minimum 15% or 29.4sqm No – Existing 
Proposed Nil 
Variation 29.4sqm or 100% 

Section 4.3C (3)(b)  
Site Coverage 

Maximum 60% or 117.6sqm No – Existing 
Proposed 81.17% or 159.1sqm 
Variation 41.5sqm or 35.29% 

Section 4.4 
Floor space ratio  

Maximum 0.9:1 or 176.4sqm No 
Proposed 1.68:1 or 329.8sqm  
Variation 153.4sqm or 86.96% 
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Section Proposed Compliance 
Section 4.5  
Calculation of floor 
space ratio and site 
area  

The site area and floor space ratio for the proposal has 
been calculated in accordance with the section. 

Yes 

Section 4.6  
Exceptions to 
development standards 

The applicant has submitted a variation request in 
accordance with Section 4.6 to vary Section 4.4 Floor 
Space Ratio.  
 
In Landcorp Australia Pty Ltd v The Council of the City 
of Sydney [2020] NSWLEC 174 [54]-[57] it was 
established a written Clause 4.6 variation is not 
required where a proposal exceeds a standard and the 
proposal does not alter that exceedance. In the 
circumstances of this case, and the subject site 
presently exceeds the following development 
standards and does not alter this as part of the 
proposal: 
 
• Landscaped Area 
• Site Coverage 

See 
discussion 

below 

 
Section 4.6 – Exceptions to Development Standards  
  
Floor Space Ratio Development Standard 
  
The applicant seeks a variation to the above mentioned under section 4.6 of the IWLEP 2022 
by 153.4sqm or 86.96%. Section 4.6 allows Council to vary development standards in certain 
circumstances and provides an appropriate degree of flexibility to achieve better design 
outcomes.  
  
A written request has been submitted to Council in accordance with Section 4.6(3) of the 
IWLEP 2022 justifying the proposed contravention of the development standard. In order to 
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 
instance, the proposed exception to the development standard has been assessed against 
the objectives and provisions of Section 4.6 of the IWLEP 2022 below.   
 
Whether compliance with the development standard is unreasonable or unnecessary  
  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the Floor Space Ratio (FSR) 
standard are achieved notwithstanding the numeric non-compliance.   
  
The first objective of Section 4.4 is “to establish a maximum floor space ratio to enable 
appropriate development density”. The written request states the proposal meets the objective 
of establishing a maximum floor space ratio for appropriate development density because it 
retains the existing heritage-listed building without altering its built form, setbacks, or height. 
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The development maintains the appropriate density respecting its heritage value while 
accommodating the proposed development. Accordingly, the breach is consistent with the first 
objective.  
  
The second objective of Section 4.4 is “to ensure development density reflects its locality”. 
The written request states the proposal ensures the proposed developments density reflects 
its locality by retaining the existing heritage-listed building and its unchanged built form, which 
aligns with and reinforces the established character and density of the area. Accordingly, the 
breach is consistent with the second objective.  
  
The third objective of Section 4.4 is “to provide an appropriate transition between 
development of different densities”. The written request highlights that the dwelling is situated 
within a broader area of consistent zoning and density, rather than at a point of density 
transition. The proposed additional FSR, which pertains to enclosing the existing breezeway 
to create a winter garden, does not alter the built form of the existing building. Accordingly, the 
breach is consistent with the third objective.  
 
The fourth objective of Section 4.4 is “to minimise adverse impacts on local amenity”. The 
written request states the proposal meets the objective of minimising adverse impacts on local 
amenity by retaining and improving the existing heritage-listed building considering its existing 
condition, the proposal seeks to enhance its visual appeal and contributing positively to the 
streetscape by addressing its current vacant and physical condition. Accordingly, the breach 
is consistent with the fourth objective.  
 
The fifth objective of Section 4.4 is “to increase the tree canopy and to protect the use and 
enjoyment of private properties and the public domain”. The written request states the 
restoration and continued use of a heritage-listed building, supports this objective of the floor 
space ratio development standard by preserving the property's heritage value and ensuring 
its ongoing use. Additionally, the proposal additional FSR does not compromise existing open 
areas on the site for canopy tree planting. Accordingly, the breach is consistent with the fifth 
objective.  
 
As the proposal achieves the objectives of the FSR standard, compliance is considered 
unreasonable and unnecessary in this instance.  
  
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
  
Pursuant to Section 4.6(3)(b), the Applicant provides the following environmental planning 
grounds to justify contravening the FSR development standard:  
 
Environmental Planning Ground 1 - The FSR exists as the proposal is for the restoration of 
an existing heritage listed dwelling and no increase in bulk, scale or building form is proposed. 
The environmental planning ground is not accepted because the FSR does not remain as it 
currently exists, however, it is acknowledged that the additional gross floor area resulting from 
the enclosure of the existing rear wing verandah does not increase the building's bulk, scale, 
or physically alter its envelope. 
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Environmental Planning Ground 2 - The site’s current state of disrepair, combined with its 
present condition visible from two street frontages, detracts from the streetscape. The 
proposed variation will not alter the built form but will enable the completion of restoration 
works, ensuring the site’s ongoing occupation, maintenance, and preservation of the heritage 
listed dwelling. This would contribute positively to the streetscape and public domain. This 
environmental planning ground is accepted as the existing dwelling is currently unfit for 
occupation and aligns with Objects 1.3(c) and (f) of the EPA Act 1979, which includes 
promoting the orderly and economic use and development of land, and the sustainable 
management of built heritage. 
 
Environmental Planning Ground 3 - The proposed departure from the FSR standard does 
not result in any negative amenity impacts, such as visual privacy or overshadowing, to 
adjoining properties. This environmental planning ground is accepted because the additional 
FSR relates to the enclosure of the existing rear wing to create a winter garden and does not 
result in adverse amenity impacts to surrounding properties.  
   
Cumulatively, and while not all the grounds have been adequately made out, grounds 2-3 are 
considered sufficient to justify contravening the development standard.  
  
For the reasons outlined above, it is recommended that the section 4.6 exception be granted.  
 
Part 5 – Miscellaneous provisions 
 

Section Proposed Compliance 
Section 5.10  
Heritage conservation 

The subject site is a listed heritage item, namely Item 
No. I844 under Schedule 5 of the IWLEP 2022. See 
discussion below. 

Yes – subject 
to conditions 

 
Section 5.10 – Heritage Conservation 
 
The key and relevant objectives of Section 5.10 of IWLEP 2022 are to conserve the 
environmental heritage of the Inner West, including the heritage significance of conservation 
areas and their associated fabric, settings and views. 
 
An assessment of the revised proposal against Section 5.10 of IWLEP 2022 has been carried 
out and it is considered that the design of the amended proposal does not satisfactorily 
conserve the heritage significance of the existing dwelling on the site, and significance of the 
HCA. 
 
The following is a summary of the Heritage referral provided in response to the amended 
plans: 
 

1. Garage Door 
 
The proposed garage door does not adequately respond to the heritage context. To 
complement the significance of the listed item, the door should utilise either: 
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• Vertically boarded timber doors (framed, sheeted, and braced) opening 
inwards. 

• Alternatively, a panel lift door with wide horizontal timber strakes painted in the 
traditional trim colour (e.g., Oyster Linen). 

 
A segmented appearance caused by horizontal joints in vertical board panel lift doors 
is not supported. 

 
2. Glazing and Balustrades 

 
The retention of solid balustrades is supported; however, further division of window 
glazing into four vertically proportioned panes per sash is recommended. This 
approach aligns with the traditional style of the dwelling. 
 
Window sashes should be painted in the darker trim colour (e.g., Dark Green) rather 
than white to avoid detracting from the heritage appearance. 

 
3. Side Gate and Wall 
 

The proposed squared gate head is acceptable from a Heritage perspective. 
 

4. Skylights 
 

The skylights on the south-east roof plane compromise the original main roof form and 
are not supportable from a planning perspective.  

 
5. New Rear Wing Terrace Door 

 
The use of a traditional half-glazed sash door is supported. 

 
6. Kitchenette Wall 

 
The battened treatment is not supported. A simple rendered wall, set back in plane to 
differentiate it from the existing dwelling, is recommended. 

 
7. Colour Scheme 

 
A comprehensive heritage-appropriate colour scheme should be provided. Light cream 
tones with a dark trim (e.g., Oyster Linen) are recommended to complement the 
building. 

 
Subject to the satisfaction of the following recommended conditions, it is considered the 
proposal will satisfactorily conserve the heritage significance of the heritage item and HCA, 
thereby satisfying Section 5.10 of IWLEP 2022. 
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1. The proposed garage door must be amended in the following manner: 

i. Vertically boarded timber doors (framed, sheeted, and braced) opening 
inwards; or, 

ii. A panel lift door with wide horizontal timber strakes painted in the traditional 
dark trim colour (e.g., Oyster Linen) 

2. The proposed windows at the first floor on the north west elevation adjacent to the 
winter garden must be amended with a vertical mullion centred to each of the twelve 
windows. Proposed windows must be amended as a timber frame and sash. 

3. The skylights proposed in the south east elevation roof plane must be deleted and the 
roof retained. 

4. Colours & Materials Schedule in accordance with the following: 
i. Antique White USA, or similar, proposed for the architectural detailing to 

facades must be replaced with Dulux “Oyster Linen”, or similar, including 
window headers and sills, string courses, balustrading and foundations, as 
approved by the Court in D/2017/587. 

ii. Timber windows and doors must be painted Dulux “White”, or similar. 
iii. The amended design to the garage doors must be painted in Dulux “Oyster 

Linen”, or similar. 
 
Part 6 – Additional local provisions 
 

Section Proposed Compliance 
Section 6.1  
Acid sulfate soils  

• The site is identified as containing Class 5 sulfate 
soils. The proposal is considered to adequately 
satisfy this section as the application does not 
propose any works that would result in any 
significant adverse impacts to the watertable. 

Yes 

Section 6.2  
Earthworks  

The proposed earthworks are unlikely to have a 
detrimental impact on environmental functions and 
processes, existing drainage patterns, or soil stability. 

Yes 

Section 6.3  
Stormwater 
Management  

The development maintains the existing central court 
yard and is design with a permeable surface, and 
subject to standard conditions would not result in any 
significant runoff to adjoining properties or the 
environment.  

Yes, subject 
to conditions 

 
B. Development Control Plans 
 
Summary 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013 (LDCP 2013). 
 
LDCP 2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
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Part B: Connections   
B1.1 Connections – Objectives  Yes 
  
Part C  
C1.0 General Provisions Yes  
C1.1 Site and Context Analysis Yes 
C1.3 Alterations and additions Yes 
C1.4 Heritage Conservation Areas and Heritage Items Yes – Refer to discussion 

under Section 5.10 of the 
IWLEP 2022 contained 
within Part 5.A. of this 
report. 

C1.5 Corner Sites Yes 
C1.7 Site Facilities Yes 
C1.9 Safety by Design Yes 
C1.11 Parking Yes 
C1.12 Landscaping Yes 
C1.14 Tree Management Yes 
  
Part C: Place – Section 2 Urban Character  
C2.2.2.6 Birchgrove Distinctive Neighbourhood Yes – Refer to discussion 

under Section 5.10 of the 
IWLEP 2022 contained 
within Part 5.A. of this 
report. 

  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes 
C3.2 Site Layout and Building Design  No – see discussion  
C3.3 Elevation and Materials  Yes 
C3.5 Front Gardens and Dwelling Entries  Yes 
C3.6 Fences  Yes 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  No – see discussion 
C3.9 Solar Access  No – see discussion 
C3.10 Views  Yes 
C3.11 Visual Privacy  Yes – see discussion  
C3.12 Acoustic Privacy  Yes 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes  
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Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.1 Water Management Statement  Yes 
E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.2 Water Management  Yes 
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes  
E1.2.5 Water Disposal  Yes 

 
The following provides discussion of the relevant issues: 
 
C3.2 – Site Layout and Building Design 
 
Part C3.2 of the LDCP 2013 includes a side setback control graph, and outlines building 
location zone and building envelope parameters. The controls under this part are designed to 
regulate building height, bulk and massing in the aim of achieving an acceptable scale on the 
site which respects the streetscape, development on neighbouring properties and that does 
not compromise the amenity of surrounding sites. 
 
Building Location Zone (BLZ) 
 
No changes are proposed to the existing BLZ of the main building. However, the proposal 
seeks to accommodate a new roof / awning structure over roof terrace, which is located to the 
rear of the main building at the second level. In accordance with Control C4 under Part C3.2 
of the LDCP 2013, open-sided structures may extend beyond the BLZ when they are 
consistent with similar structures on adjoining properties. The height of the roof has been 
lowered to RL 32.83 which is consistent with the previous approved height approved by the 
court. However, the length of the structure exceeds that of the court approval by ~1.1m. This 
change is considered acceptable because the structure is located adjacent to the existing 
glass roof lean-to of No. 54 Ballast Point Road below and is inset behind the south eastern 
boundary wall. In addition, shadow diagrams submitted with the application demonstrate the 
existing living room window is not additionally overshadowed by the proposal during midwinter. 
 
Side Boundary Setbacks 
 
The proposal seeks to raise the side wall height along the south eastern side boundary. 
Control C7 permits a side wall height up to 2.8m on the boundary before a setback from the 
boundary is required. The proposed side wall height (~7.35m) would require a setback of 2.6m 
to achieve compliance with the side setback control graph–the proposed setback (0.12m) does 
not comply. 
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Control C8 allows for walls higher than the side boundary setback controls if certain conditions  
are met: 

a. The development is consistent with relevant Building Typology Statements as outlined  
b. within Appendix B – Building Typologies of the LDCP2013.  
c. The pattern of development within the streetscape is not compromised.  
d. The bulk and scale of development is minimised by reduced floor to ceiling heights.  
e. The proposal is acceptable with respect to applicable amenity controls.  
f. The proposal does not unduly obstruct adjoining properties for maintenance purposes.  

 
In considering the application under Control C8, the proposed side wall heights along the south 
eastern boundary are acceptable because: 

• The proposed additions are sited to the rear of the main building form and are 
subservient to the eave line of the main roof form. 

• The proposed side setbacks and modified side wall height will not compromise the 
pattern of development along Ballast Point Road, which has is characterised by nil side 
boundary setbacks. 

• The height of the proposed development has been amended to reduce the structures 
height, resulting in a reasonable bulk and scale commensurate height approved under 
the previous Land and Environment Court approval.  

• The proposed development is acceptable in terms of solar access, visual privacy, and 
does not unreasonably obstruct significant views from surrounding properties. 

• The proposal does not obstruct adjoining properties for maintenance purposes. 
 
Building Envelope 
 
The building envelope controls guide the design, height, form, and roof pitch of the building's 
external areas, ensuring consistency with local development patterns and minimising bulk. 
These controls also address site-specific constraints such as topography and neighbouring 
development. These controls primarily affect the visible portions of the building, especially 
street elevations, rooflines, and the envelope’s height and depth. The proposed development 
seeks to accommodate an awning at the proposed roof terrace level. The awning is articulated 
with a setback from the north west side elevation and remains consistent with the height of 
the approved stair and elevator enclosure by the Land and Environment Court under 
D/2017/587. 
 
C3.8 – Private Open Space 
 
The proposed development involves converting the first floor to a living area, with the roof 
terrace functioning as the dwelling’s principal private open space (POS). The intensification of 
roof terrace use raises potential acoustic impacts for neighbouring properties, specifically No. 
54 Ballast Point Road. 
 
Control C1 of Part C3.8 outlines that POS should be: 
 

a. located at ground level consistent with the location of private open space on the 
surrounding properties and the siting controls within this Development Control Plan; 

b. has a minimum area of 16sqm and minimum dimension of 3m; 
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c. is connected directly to the principal indoor living areas; and 
d. where ground level is not accessible due to the existing constraints of the site and/or 

existing development, above ground private open space will be considered. 
 
The roof terrace is considered an appropriate POS location given the local context, which 
features nearby elevated POS at Nos. 28 and 28A Dock Road. However, compared to the 
design approved by the Land and Environment Court, the current proposal seeks to reduce 
the extent of non-trafficable area previously defined by the raised planter bed (refer to images 
2 and 3 below). This results in the trafficable area being positioned closer to No. 54 Ballast 
Point Road, which will exacerbate acoustic impacts on noise-sensitive rooms (i.e. bedrooms) 
in proximity to the roof terrace. 

 
Image 3: Court approved roof terrace design under D/2017/587 (NTS) 
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Image 4: Proposed roof terrace design (NTS) 
 
 
To mitigate these impacts, the planter bed along the south eastern elevation should be 
conditioned to be increased to a depth of 2m, measured from the inner edge of the south 
eastern boundary wall. This design change will provide greater separation between the 
trafficable area of terrace and No. 56 Ballast Point Road. With these changes, the proposed 
POS will also continue to meet Control C1 (b) requirements (minimum area of 16sqm and 
dimension of 3m), providing a functional and usable space for residents while minimising 
visual and acoustic privacy impacts on neighbouring properties. 
 

 
Image 4: Proposed roof terrace design. Yellow indicates compliant private open space, green 

marks a non-trafficable area recommended to be enlarged through a condition, and pink highlights 
a trafficable area that does not meet the private open space dimensions (NTS). 

 
C3.9 – Solar Access and Overshadowing 
 
Solar access requirements are linked to the orientation of a site. The orientation is defined as 
the relationship of the property’s side boundaries to true north (i.e. whether the side boundary 
is closer to being orientated north -south than east - west). The subject site and the 
neighbouring property at No. 54 Ballast Point Road are oriented 45 degrees from true north. 
 
Shadow diagrams submitted in plan and elevation perspectives were submitted with the 
application. The only property impacted by the proposed development in terms of 
overshadowing is No. 56 Ballast Point Road. 
 
Retaining solar access to neighbouring dwellings main living room glazing 
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Control C14 requires that for surrounding allotments with side boundaries oriented 45 degrees 
from true north—meaning the allotment is not aligned north/south or east/west—glazing 
serving main living rooms must receive at least two hours of solar access between 9 am and 
3 pm during the winter solstice. 
 
The submitted elevation shadow diagrams demonstrate that, due to the height of the existing 
building, the glass roof lean-to servicing the main living room of No. 54 is already in complete 
shadow during mid-winter, and the proposed development does not change this. The new 
shadows cast by the proposed development affect first-floor windows serving rooms other 
than the main living room, which are not protected under the DCP. 
 
Retaining solar access to neighbouring dwellings private open space 
 
Control C16 requires that where surrounding dwellings have south-facing private open space 
(POS), solar access must be retained to at least 50% of the total area for two hours between 
9 am and 3 pm during the winter solstice.  
 
The submitted shadow diagrams indicate that the POS of No. 54 Ballast Point Road does not 
achieve compliant solar access. The proposal introduces minor additional overshadowing at 
1 pm on the south eastern corner of No. 54’s POS. However, this overshadowing is limited to 
a narrow strip and is not considered to significantly impact the amenity of the space. 
Furthermore, when considering the approved design under D/2017/587, an alternative design 
would not provide any meaningful improvement to the solar access of No. 54’s POS. As such, 
the overshadowing is deemed reasonable and supportable on merit. 
 
C3.11 – Visual Privacy 
 
Part C3.11 of the LDCP 2013 includes objectives and controls to prevent adverse visual 
privacy impacts between residential properties.  
 
Living Areas 
 
The proposed development seeks to convert the first floor to a living area, Control C10 
requires that living areas are to be provided at ground floor level to minimise opportunities for 
overlooking of surrounding residential properties. However, given the subject site is a corner 
lot and the openings associated with the first floor living area do not enable sight lines within 
9m and 45 degrees of surrounding residential properties main living rooms or private open 
space, the proposed location of the living area is deemed acceptable in this instance. 
 
Roof Terrace 
 
The proposed development seeks to use the roof terrace (RL 29.86) as a trafficable area and 
reconfigure its layout from the approved court design. Control C4 under Part C3.11 permits 
roof terraces in certain circumstances, provided they do not compromise the privacy of 
surrounding properties. This depends on: 
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a. the terrace’s design, 
b. the existing privacy of surrounding residential properties, 
c. the established development pattern in the vicinity, and 
d. the potential for overlooking from the roof terrace. 

 
In response to Council’s further information request dated 11 October 2024, the amended 
proposal demonstrates general consistency with these considerations. Specifically, the 
revised design ensures there are no adverse sightlines into the private open space of 
neighbouring properties. Planters have been incorporated to delineate trafficable and non-
trafficable areas, while a 1.7m-high screen is proposed near the planters, set back 
approximately 630mm from the inside edge of the boundary wall. This design also minimises 
overshadowing and reduces perceived bulk and scale impacts when viewed from 
neighbouring property’s private open space. 
 
Additionally, the roof terrace aligns with the existing development pattern in the area, including 
the elevated private open space and roof terraces at Nos. 28 and 28A Dock Road, Birchgrove, 
which also have secondary street frontages to Bates Street. 
 
C. The Likely Impacts 
 
• These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will not have significant adverse 
environmental, social or economic impacts upon the locality. 
 
D. The Suitability of the Site for the Development 
 
The proposal is of a nature in keeping with the overall function of the site. The premises are 
in a residential surrounding and amongst similar uses to that proposed. 
 
E. Submissions 
 
The application was notified in accordance with Council’s Community Engagement Strategy 
between 01 August 2024 to 15 August 2024. 
 
A total of four (4) submissions were received in response to the initial notification raising the 
following issues which have already been discussed as part of this report. 
 
• Solar access and overshadowing; 
• Building siting and setbacks; 
• Heritage, streetscape, and distinctive neighbourhood impacts 
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Further issues raised in the submissions received are discussed below: 
 

Concern   Comment 
Overshadowing impacts on 
No. 54’s photovoltaic panels.  

Shadow diagrams show no overshadowing impacts on the roof 
plane comprising the neighbour’s solar panels. 

The illegal damage to the 
party wall between 56 and 54 
Ballast Point road needs to be 
made good. The heritage 
party wall needs to be 
returned to its original height 
and the Victorian curved 
capping needs to be restored. 
The unauthorized and crude 
brickwork built on top of the 
wall by the recent illegal 
building works needs to be 
removed and the integrity of 
the wall needs to be restored. 

Any damage to the party wall is a civil matter between the owners 
who have mutual ownership of the party wall. Unauthorised works 
previously undertaken do not form part of this application.  
 
The application was also referred to Council’s Heritage Specialist 
who has supported the application with conditions of consent. 

 
F. The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
This has been achieved in this instance.  
 

6.   Section 7.11 / 7.12 Contributions 
 
Section 7.12 levies are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $4,755.00 would be required for the 
development under the Inner West Local Infrastructure Contributions Plan 2023. 
 
A condition requiring that contribution to be paid is included in the recommendation. 
 

7.   Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Heritage Specialist;  
• Development Engineer; 
• Building Certification. 
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8.  Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 Leichhardt Development Control Plan 2013.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest. 
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 
 

9. Recommendation 
 

A. In relation to the proposal by the development in Development Application No. 
DA2024/0620 to contravene the development standard in 4.4- Floor Space Ratio of 
Inner West Local Environmental Plan 2022 the Panel is satisfied that the Applicant has 
demonstrated that: 
(a)  compliance with the development standard is unreasonable or unnecessary in 

the circumstances, and 
(b)  there are sufficient environmental planning grounds to justify the 

contravention of the development standard. 
 
 

B. That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2024/0620 
for alterations and additions to an existing semi-detached dwelling, including partial 
demolition of existing structures. Works include internal reconfigurations, convert the 
existing first floor verandah into a winter garden, new kitchenette on the second floor 
roof top terrace, two new air conditioning units on the south western corner of the roof 
top terrace, altered curved roof structure to roof terrace and new fence fronting Bates 
street. at 56 Ballast Point Road, BIRCHGROVE subject to the conditions listed in 
Attachment A below. 
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Attachment A – Recommended conditions of consent  
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Attachment B – Plans of proposed development 
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Attachment C – Section 4.6 Exception to Development Standards  
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Attachment D – Statement of Heritage Significance  
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