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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2024/0155 
Address 19 Robert Street MARRICKVILLE  
Proposal Partial demolition of existing structures, alterations and additions to the 

existing building including a new rooftop terrace above the principal 
dwelling and addition of a secondary dwelling and parking at the rear. 

Date of Lodgement 6 March 2024 
Applicant Mr Samuel Crawford 
Owner Mr Samuel Crawford 
Number of Submissions Two (2) submissions of objection 
Cost of works $185,000.00 
Reason for 
determination at 
Planning Panel 

• Section 4.4 – Floor Space Ratio (FSR) variation exceeds 10% 
• Chapter 3 Diverse Housing, Part 1 Secondary Dwellings, Division 

2 Secondary Dwellings Permitted with Consent of SEPP (Housing) 
2021 - Clause 53(2)(a) variation (Lot Size) 

• Chapter 3 Diverse Housing, Part 1 Secondary Dwellings, Division 
2 Secondary Dwellings Permitted with Consent of SEPP (Housing) 
2021 - Clause 53(2)(b) variation (Parking) 

Main Issues • Section 4.4 – Floor Space Ratio variation 
• SEPP (Housing) 2021 variations (parking and minimum Lot size) 

Recommendation Approved with Conditions 
Attachment A Recommended Conditions of Consent 
Attachment B Plans of Proposed Development 
Attachment C Section 4.6 Exception to Development Standards (FSR) 
Attachment D Section 4.6 Exception to Development Standards (Lot Size) 
Attachment E Section 4.6 Exception to Development Standards (Parking) 
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1.     Executive Summary 
 
This report is an assessment of the application submitted to Council for partial demolition of 
existing structures, alterations and additions to the existing building including a new rooftop 
terrace above the principal dwelling and addition of a secondary dwelling and parking at the 
rear at 19 Robert Street Marrickville.  
 
The application was notified to surrounding properties and two (2) submissions of objection 
were received in response to the initial notification. 
 
The main issues that have arisen from the application include:  
 

• Section 4.4 – Floor Space Ratio of the IWLEP 2022 variation 
• Chapter 3 Diverse Housing, Part 1 Secondary Dwellings, Division 2 Secondary 

Dwellings Permitted with Consent of the SEPP (Housing) 2021 - Clause 53(2)(a) 
variation (minimum Lot size) 

• Chapter 3 Diverse Housing, Part 1 Secondary Dwellings, Division 2 Secondary 
Dwellings Permitted with Consent of the SEPP (Housing) 2021 - Clause 53(2)(b) 
variation (parking) 

 
Despite the issues noted above, it is considered that the proposed development is capable of 
generally complying with the aims, objectives, and design parameters contained in the 
relevant State Environmental Planning Policies, Inner West Local Environmental Plan 2022, 
and Marrickville Development Control Plan 2011, subject to the imposition of conditions 
included in the recommendation. 
 
The potential impacts to the surrounding environment have been considered as part of the 
assessment process. Any potential impacts from the development, given the context of the 
site and the desired future character of the precinct, are considered acceptable. 
 
Considering the above, subject to the imposition of appropriate terms and conditions, the 
application is considered suitable for approval. 
 

2.   Proposal 
 
The proposal seeks consent for the partial demolition of existing structures, alterations and 
additions to the existing building including a new rooftop terrace above the principal dwelling 
and addition of a secondary dwelling and parking at the rear. The proposal includes the 
following works: 
 

• Demolition of the existing garage; 
• Construction of a two-storey outbuilding to the rear of the property consisting of a single 

garage and secondary dwelling, with the kitchen and dining area on ground floor and 
the bedroom, bathroom and living area on first floor; 

• Alterations and additions to the existing building including the following: 
o Repaint the existing rendered walls to all elevations; 
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o Addition of first-floor balconies to the southern elevation and rear elevation of 
the building; 

o Alterations to existing openings and construction of additional openings to the 
southern elevation and rear elevation of the existing building; 

o Relocation of the existing staircase leading to the first floor of the existing 
building; 

o Construction of a roof top terrace with an associated stair well and planting;  
o Off-street parking space under the first-floor rear-facing balcony; and 
o Landscaping works to the rear yard. 

 

3.   Site Description 
 
The subject site is located on the western side of Robert Street, between Dot Street and 
Marrickville Road. The site consists of one (1) allotment which is generally rectangular in 
shape with a total area of 227.6sqm and is legally described as Lot A in DP 375920. 
 
The site has a primary frontage to Robert Street of approximately 6.17m and a secondary 
frontage along the southern elevation of the property to Dot Street (corner site) of 
approximately 38.405m. The subject site is not affected by any easements. 
 
A two-storey building with an associated single storey garage is currently located on the site. 
Surrounding land uses are a mix of single and two-storey dwelling houses.  
 
A site inspection of the premises reveals that it is currently used as a single residence. 
 
The following trees are located on the site and within the vicinity of the development in 
question: 
 

• Tree 1 – Syzigium paniculatum (Magenta Lily Pily) – located in the rear yard of the 
subject site; and 

• Tree 2 – Syzigium paniculatum (Magenta Lily Pily) – located in the rear yard of the 
subject site. 
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Figure 1 – Site Photo (Dot Street Frontage) 

 

 
Figure 2 – Site Photo (Robert Street Frontage) 
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Figure 3 – Zoning Map 

 

4.   Background 
 
Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
BA 231/60 Additions to dwelling, including a sunroom and 

bathroom on first floor. 
Approved, 
02/06/1960 

BA 17/64 Conversion of shop and dwelling to shop and two 
flats. 

Approved, 
13/02/1964 

BA 237/77 Alteration of the existing shop area to a domestic 
garage, porch, and hall area. 

Approved, 
21/06/1977 

PDA/2023/0187 Alterations and additions to the existing building, 
including demolition of existing garage and 
construction of new double garage with loft attic, 
and new balcony and rooftop terrace to dwelling. 

Advice Issued, 
20/09/2024 

 
 
 
 
 
 
 
Surrounding properties 



Inner West Local Planning Panel ITEM 7 
 

PAGE 503 
 

 
No. 22 South Street, Marrickville:  
 
Application Proposal Decision & Date 
DA201200030 To demolish part of the premises and carry out 

basement, ground and first floor alterations and 
additions to a dwelling house and erect a garage 
with loft storage at the rear of the site. 

Approved, 
27/02/2012 

 
Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
6/03/2024 Application lodged. 
27/03/2024 to 
19/04/2024 

Notification period. 

3/05/2024 Request for Further Information letter was sent to the applicant requiring 
amended plans to address matters concerning the proposed use of the 
site, visual bulk and scale, tree impacts, overshadowing and parking.  

3/06/2024 Amended plans and supporting documentation were received. 
Renotification was not required in accordance with Council’s 
Community Engagement Strategy. 

31/07/2024 A meeting was held with the applicant where Council addressed the 
following concerns: 

• The ground floor level of the outbuilding was encroaching 
into the Tree Protection Zone (TPZ) of Tree 1; and 

• The proposed commercial use and separate residence on 
ground floor was unable to rely on Existing Use Rights as 
the documentation provided did not adequately demonstrate 
that the previously approved 1964 shop and flat use had not 
been abandoned. 

 
Amended plans and an amended proposal was requested by Council 
in order to address concerns regarding Tree Impacts and Existing Use 
Rights. 

1/10/2024 Amended plans and supporting documentation were received. 
Renotification was not required in accordance with Council’s 
Community Engagement Strategy. 

3/10/2024 The amended plans provided were not supported on Urban Forest 
grounds due to the continued encroachment into the TPZ of Tree 1. 
Revised plans and supporting documentation were requested by 
Council to address these concerns. 
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24/10/2024 Amended plans and supporting documentation were received. 
Renotification was not required in accordance with Council’s 
Community Engagement Strategy. The amended plans and supporting 
documentation are the subject of this report. 

 
5.   Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
A.   Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
 
State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 
to the carrying out of any development on land unless: 
 

(a)  it has considered whether the land is contaminated, and 
 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

 
(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
SEPP (Housing) 2021 
 
Chapter 3 Diverse housing, Part 1 Secondary dwellings  
 
The application seeks consent for a secondary dwelling under the Housing SEPP which 
provides controls relating to various matters including zone, subdivision, Floor Space Ratio 
(FSR), Lot size and parking requirements. The main design parameters are addressed below:  
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Section Proposal Compliance 
50 - This part applies to development for 
the purposes of a secondary dwelling on 
land in a residential zone if development 
for the purposes of a dwelling house is 
permissible on the land under another 
environmental planning instrument. 

The site is zoned R2 – Low Density 
Residential under the IWLEP 2022, 
dwelling houses are permitted with 
consent. 

Yes 

51 - Development consent must not be 
granted for the subdivision of a lot.  

The proposal does not include 
subdivision of the existing site.  

Yes 

52 (2)(a) - No dwellings, other than the 
principal dwelling and the secondary 
dwelling, will be located on the land.  
 

The proposal seeks consent for a new 
detached secondary dwelling at the 
rear of the subject site which will have 
access and a frontage to Dot Street. No 
further dwellings beyond the principal 
and secondary dwelling are proposed.  

Yes 

52 (2)(b) - The total floor area of the 
principal dwelling and the secondary 
dwelling is no more than the maximum 
floor area permitted for a dwelling house 
on the land under another environmental 
planning instrument.  

A maximum FSR of 0.9:1 or 204.84sqm 
applies to the land. The proposal results 
in an FSR of 1.01:1 or 230.5sqm and 
thus, varies Section 4.4 – Floor Space 
Ratio of the IWLEP 2022 by 12.53% or 
25.66sqm.  

No – See 
Section 4.6 
Assessment 

below 

52 (2)(c) the total floor area of the 
secondary dwelling is—  
(i) no more than 60sqm, or  
(ii) if a greater floor area is permitted for 
a secondary dwelling on the land under 
another environmental planning 
instrument—the greater floor area.  

The total floor area of the proposed 
secondary dwelling is 44.1sqm.  

Yes 

53 (2)(a) for a detached secondary 
dwelling a minimum site area of 450sqm 

The total site area is 227.6sqm.  No – See 
Section 4.6 
Assessment 

below 
53 (2)(b) the number of parking spaces 
provided on the site is the same as the 
number of parking spaces provided on 
the site immediately before the 
development is carried out. 

Two (2) off-street parking spaces are 
proposed on the subject site. The 
existing site consists of one (1) off-
street parking space.  

No – See 
Section 4.6 
Assessment 

below 

 
Overall, the proposal is considered satisfactory and complies with the objectives and controls 
prescribed under the SEPP which relate to Secondary Dwellings. Refer to Section 4.6 – 
Exceptions to Development Standards of this report for a detailed assessment of the 
abovementioned non-compliances. 
 
SEPP (Sustainable Buildings) 2022 
 
The applicant has included a BASIX Certificate as part of the lodgment of the application 
(lodged within 3 months of the date of the lodgment of this application) in compliance with the 
EP & A Regulation 2021. 
 
 
SEPP (Transport and Infrastructure) 2021 
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Chapter 2 Infrastructure 
 
Development likely to affect an electricity transmission or distribution network 
 
The proposed development meets the criteria for referral to the electricity supply authority 
within Section 2.48 of the Transport and Infrastructure SEPP and has been referred for 
comment for 21 days. 
 
Ausgrid provided comments in regard to overhead powerlines in the vicinity of the 
development which have been included in the Recommended Conditions of Consent. 
 
Overall, subject to compliance with relevant Ausgrid Network Standards and SafeWork NSW 
Codes of Practice the proposal satisfies the relevant controls and objectives contained within 
Section 2.48 of SEPP (Transport and Infrastructure) 2021. 
 
Inner West Local Environmental Plan 2022  
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 

Section Proposed Compliance 
Section 1.2 
Aims of Plan  

The proposal satisfies this Section as follows: 
• The proposal conserves and maintains the natural, 

built and cultural heritage of the Inner West; 
• The proposal encourages diversity in housing to 

meet the needs of, and enhance amenity for, Inner 
West residents; 

• The proposal prevents adverse social, economic, 
and environmental impacts on the local character 
of the Inner West; and 

• The proposal prevents adverse social, economic, 
and environmental impacts, including cumulative 
impacts. 

Yes 

 
Part 2 – Permitted or prohibited development 
 

Section Proposed Compliance 
Section 2.3  
Zone objectives and 
Land Use Table 
 
R2 – Low Density 
Residential 

• The application proposes partial demolition of 
existing structures, alterations and additions to the 
existing building including a new rooftop terrace 
above the dwelling house and addition of a 
secondary dwelling and parking at the rear which 
is permissible with consent in the R2 – Low Density 
Residential zone. A dwelling house and 
secondary dwelling are permissible with consent 
in the R2 zone; and 

Yes 
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Section Proposed Compliance 
• The proposal is consistent with the relevant 

objectives of the zone, as the proposal seeks to 
provide additional housing to accommodate the 
housing needs of the local community.  

Section 2.7  
Demolition requires 
development consent  

The proposal satisfies this Section as follows: 
• Demolition works are proposed, which are 

permissible with consent; and  
• Standard conditions are recommended to manage 

impacts which may arise during demolition. 

Yes, as 
conditioned 

 
Part 4 – Principal development standards 
 

Control Proposed Compliance 
Section 4.3  
Height of building 

Maximum 9.5m Yes 
Proposed 9.4m 

Section 4.4 
Floor space ratio 

Maximum 0.9:1 or 204.84sqm No – See 
Section 4.6 
Assessment 

below 

Proposed 1.01:1 or 230.5sqm  
Variation 12.53% or 25.66sqm 

Section 4.5  
Calculation of floor 
space ratio and site 
area  

The site area and floor space ratio for the proposal has 
been calculated in accordance with the section. 

Yes 

Section 4.6  
Exceptions to 
development standards 

The applicant has submitted a variation request in 
accordance with Section 4.6 to vary Section 4.4 – Floor 
Space Ratio of the IWLEP 2022, Clause 53 (2)(a) and 
Clause 53 (2)(b) of Chapter 3 Diverse Housing, Part 1 
Secondary Dwellings, Division 2 Secondary Dwellings 
Permitted with Consent of SEPP (Housing) 2021. 

See below 
under the 
relevant 

heading for 
further details 

 
Section 4.6 – Exceptions to Development Standards 
  
Section 4.4 – Floor Space Ratio Development Standard  
  
The applicant seeks a variation to the above-mentioned development standard under Section 
4.6 of the IWLEP 2022 by 25.66sqm or 12.53%. Section 4.6 allows Council to vary 
Development Standards in certain circumstances and provides an appropriate degree of 
flexibility to achieve better design outcomes.  
  
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the Development Standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below. A written 
request has been submitted to Council in accordance with Section 4.6(3) of the IWLEP 2022 
justifying the proposed contravention of the Development Standard which is summarised as 
follows:  
  

• The additional floor space the subject of this request is the first-floor bedroom space 
to the proposed secondary dwelling. That addition is part of a low 5.47m high laneway 
structure. The building height control is 9.5m. The additional floor space has 
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reasonable environment effects (e.g. housing provided and surveillance of the Dot 
Street). The additional floor space sought has planning merit; 

• The proposal is in the public interest as it allows for the existing building to be 
renovated and the residential accommodation on the site improved. These changes 
address the core purpose of the site’s R2 zone and provide for a suitable land use on 
the site, replacing a non-conforming use with one that is permissible and consistent 
with the site’s current zoning; 

• the proposal provides for low-density residential use, in keeping with the 2-storey scale 
of adjoining dwellings; and 

• The proposal provides for development that maintains the character of the surrounding 
area. 

  
Whether compliance with the development standard is unreasonable or unnecessary  
  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the Floor Space Ratio 
Development Standard are achieved notwithstanding the numeric non-compliance.   
  
The first objective of Section 4.4 – Floor Space Ratio is “to establish a maximum floor 
space ratio to enable appropriate development density”.  
 
The written request states that “the proposal provides for a main dwelling and a secondary 
dwelling. These are all permissible uses envisaged in the R2 zone. Limited new work is 
proposed, and all new work is under the building height control. The proposal provides for a 
decrease in density on the site as the 1964 Consent provide for 2 dwellings and a shop (3 
entities), the proposal now provides for a main dwelling with a secondary dwelling (2 entities 
on title). Through the process of this DA an appropriate density of development is provided. 
Notably the amended DA regularises the form of development on the site in accordance with 
the land use requirements of its R2 zoning.” The proposal seeks to retain and revitalise the 
existing period building on-site, rather than demolish it to allow for a compliant development. 
The retention of the existing period building allows for the streetscape character to remain 
intact and the additions (i.e. the outbuilding) are located sufficiently away from the period 
building (12.8m) to ensure that the proposed variation / additions do not detract from the 
character of the period building, pattern of development of the street and / or the desired future 
character of the precinct. The proposed secondary dwelling on-site is a compliant use within 
the zone and is a maximum two (2) storey structure similar to other outbuildings within the 
vicinity of the site, such as No. 22 South Street (refer to Figure 4 for details). Therefore, it is 
considered that the proposed development is of an appropriate density that is in keeping with 
the established pattern of development. Accordingly, the breach is consistent with the first 
objective.  
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Figure 4 - No. 22 South Street's two-storey outbuilding as visible from Dot Street and 

adjoining the subject site  

 
The second objective of Section 4.4 – Floor Space Ratio is “to ensure development density 
reflects its locality”.  
 
The written request states that “the proposed additions are compliant with the maximum 
building height control for the site of 9.5m and DCP setback and wall height provisions. There 
is an appropriate correlation between the floor space sought and the building height control 
and form of the addition to Dot Street. The amended proposal also provides for a low-density 
use on the site (a dwelling and a secondary dwelling) that regularises the land use of the site 
in accordance with its R2 Low Density zone objectives.” As discussed throughout this report, 
the proposal complies with the Height of Building Development Standard and the proposed 
form of the outbuilding is consistent with other approved development, including No. 22 South 
Street’s rear outbuilding which directly adjoins the proposed outbuilding. The proposed 
principal dwelling and secondary dwelling is of a density that is consistent with the permissible 
uses within the R2 – Low Density Residential zone and the development is of a height, bulk 
and scale that is consistent with the established pattern of development. Accordingly, the 
breach is consistent with the second objective. 
  
The third objective of Section 4.4 – Floor Space Ratio is “to provide an appropriate 
transition between development of different densities”.  
 
The written request states that “the additions and floor space that creates the non-compliance 
is 25.66 m² or approximately the first-floor bedroom above the garage to Dot Street. This 
addition is a low 5.47m high, adjoins similar lane structures and is for a desirable housing 
purpose. The new work creates no transition impacts and is appropriate to its context. The 
additions create a development that is compatible with the bulk and scale of adjoining 2 storey 
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houses and fully compliant with the building height control. The proposal is consistent with the 
desired future character of the locality.” The proposed variation to the Floor Space Ratio 
Development Standard (i.e., the outbuilding) will have minimal impacts on adjoining properties 
in terms of visual and acoustic privacy, solar access and overshadowing and visual bulk and 
scale impacts when viewed from both public (Dot Street) and private (neighbouring private 
open space areas and main living room glazing) domains. The proposed outbuilding structure 
will be of a similar height to the rear adjoining outbuilding, and therefore, will provide for an 
appropriate transition between neighbouring single storey and two storey development. 
Accordingly, the breach is consistent with the third objective.  
  
The fourth objective of Section 4.4 – Floor Space Ratio is “to minimise adverse impacts on 
local amenity”.  
 
The written request states “the works and new structure to Dot Street are low and modest 
additions in appropriate locations. New shadows fall over existing roofs and to the street and 
side fencing. The site and neighbouring sites have good environmental amenity, due to their 
inner-city locale. The additional floor space, the subject of this variation, does not adversely 
affect the amenity of the locality.” As discussed throughout this report, the proposal would 
have minimal amenity impacts as the shadows cast associated with the additions will mostly 
fall to the street and will be contained in areas that are already in shadow. The proposal is for 
a low-density use, and therefore, it is considered that the additional floor space will not result 
in adverse acoustic and / or visual privacy impacts. Accordingly, the breach is consistent with 
the fourth objective.  
 
The fifth objective of Section 4.4 – Floor Space Ratio is “to increase the tree canopy and 
to protect the use and enjoyment of private properties and the public domain”.  
 
The written request states that “the amended DA provides for retention of the 2 existing 
Syzygium trees within the landscape plan as requested by IWC. Appropriate tree protection 
and new plantings are proposed.” The proposed outbuilding as amended has been 
appropriately offset from the existing prescribed trees on-site, therefore, allowing for their 
retention as part of the proposed development which is a satisfactory outcome. Given that two 
(2) trees are already located on the site, and the proposal does not seek to change this 
situation, the proposal complies with the minimum required tree plantings on-site in 
accordance with Part 2.20 – Tree Management of the MDCP 2011, which is a satisfactory 
outcome. The retention of the existing canopy cover results in environmental benefit for the 
enjoyment of the subject site and assists in working towards increased canopy cover for the 
LGA. Accordingly, the breach is consistent with the fifth objective.  
 
As the proposal achieves the objectives of the Floor Space Ratio Development Standard, 
compliance is considered unreasonable and unnecessary in this instance.  
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Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
  
Pursuant to Section 4.6(3)(b), the Applicant advances three (3) environmental planning 
grounds to justify contravening the Floor Space Ratio Development Standard. Each will be 
dealt with in turn:  
  
Environmental Planning Ground 1 – “The site constraints making it difficult to comply with 
FSR, such as retaining the existing period building.”  
 
The retention of the existing period building on-site is encouraged given that it contributes to 
the historical character of the street and the Inner West. Demolishing part of or the entirety of 
the existing period building on-site to accommodate a compliant development will not have a 
satisfactory outcome on the site, adjoining properties and / or the streetscape. This 
environmental planning ground is accepted because accommodating additional residential 
accommodation on-site whilst retaining the existing historical structure is a constraint in terms 
of developing the subject site, making compliance difficult. 
  
Environmental Planning Ground 2 – “The additional floor space sought approximates the 
first floor to the secondary dwelling to Dot Street which is of low impact and provides for 
housing”.  
 
The proposed outbuilding is of a similar height, bulk, and scale as the directly adjoining 
outbuilding at No. 22 South Street. Given the orientation of the site, the shadows cast will 
mostly fall along Dot Street and in areas that are already in shadow from existing structures 
along the street; therefore, resulting in minimal impacts to neighbouring properties in terms of 
solar amenity. In addition to the above, the proposed outbuilding will be no higher than two (2) 
storeys which is consistent with the relevant provisions contained under Part 4.1.7.5 – Loft 
Structures over Garages of the MDCP 2011. Further, the additional floor space will allow for 
additional housing on-site which is a use that is in accordance with the permissible uses of the 
R2 – Low Density Residential zone. This environmental planning ground is accepted because 
the proposed additions will have minimal amenity implications on adjoining properties and the 
public domain and will provide for additional residential accommodation on the site that is in 
accordance with the R2 – Low Density Residential zone. 
  
Environmental Planning Ground 3 – “The existing building is built to its street boundaries 
and has no front yard to Robert Street. These attributes make for efficient siting of structures 
on the site”. 
 
Given that the existing building on-site consists of a nil setback to Robert Street, a sufficient 
building separation can be provided between the principal dwelling and the secondary 
dwelling. The proposed 12.8m building separation will allow for reduced impacts on adjoining 
properties and the subject site, including improved solar access and overshadowing, visual 
bulk and scale outcomes when viewed from Nos. 17 and 21 Robert Street, retention of the 
existing prescribed trees on-site and useable private open space areas is able to be provided 
to both the principal dwelling and the secondary dwelling. This environmental planning ground 
is accepted because the existing period building location on-site allows for the development 
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of an outbuilding to the rear of the site that will allow for adequate building separation, as well 
as acceptable amenity implications on the subject site and adjoining properties.  
  
Cumulatively, the grounds are considered sufficient to justify contravening the Development 
Standard.  
  
Whether the proposed development meets the objectives of the development standard, 
and of the zone  
  
The objectives of the R2 – Low Density Residential zone under the IWLEP 2022 are:  
  

• To provide for the housing needs of the community within a low density 
residential environment. 

• To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 

• To provide residential development that maintains the character of built and 
natural features in the surrounding area. 

 
Council accepts the Applicant’s submissions in the written request that the relevant objectives 
of the R2 – Low Density Residential zone are met. The variation will not result in adverse 
environmental implications by way of amenity impacts. As indicated above, Council is also 
satisfied that the development meets the objectives of the Floor Space Ratio Development 
Standard. As the proposal is consistent with both the objectives of the zone and the standard, 
it is considered in the public interest.  
 
For the reasons outlined above, it is recommended the Section 4.6 exception be granted.  
 
 
Clause 53 (2)(a) – Non-Discretionary Development Standard of SEPP (Housing) 2021  
  
The applicant seeks a variation to the above mentioned under Section 4.6 of the IWLEP 2022 
by 222.4sqm or 49%. Section 4.6 allows Council to vary Development Standards in certain 
circumstances and provides an appropriate degree of flexibility to achieve better design 
outcomes.  
  
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the Development Standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below. A written 
request has been submitted to Council in accordance with Section 4.6(3) of the IWLEP 2022 
justifying the proposed contravention of the Development Standard which is summarised as 
follows:  
  

• The amended DA provides for a main and secondary dwelling. These are appropriate 
land use to the site’s R2 zoning and the site. The site is an existing small lot and 
already developed with a nil setback style, old shop building to the corner of Dot and 
Roberts Streets; 
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• The land uses and form of development is appropriate to its zoning and context, the 
irregularity here is imposing an arbitrary State-wide site area control on an historic 
small lot subdivision that is demonstrably capable of secondary dwelling development; 

• The land uses proposed are permissible R2 low-density building forms and reflect the 
purpose of the R2 zoning; and 

• The site is a standard site area for its inner-city locale and has a secondary street 
suitable for siting of the detached secondary dwelling. The purpose of the control is to 
protect secondary dwellings from more onerous local controls. In this case the 
protective standard becomes the ‘onerous control’ as the proposal complies with the 
relevant local controls and is contextually appropriate. In this instance, varying the 
Housing SEPP site area controls achieves its purpose – promoting housing. 
 

Whether compliance with the development standard is unreasonable or unnecessary  
  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the Clause 53 (2)(a) – non-
discretionary standard are achieved notwithstanding the numeric non-compliance.   
  
The objective of Clause 53 (2)(a) – non-discretionary standard of SEPP (Housing) 2021 
is “the object of this section is to identify development standards for particular matters relating 
to development for the purposes of a secondary dwelling that, if complied with, prevent the 
consent authority from requiring more onerous standards for the matters”.  
 
The written request states that “the site area standard is a state-wide control, and it is 
reasonable to presume its objectives are achieved where locally and contextually appropriate 
secondary dwellings are proposed. In this case, the site is within a well-located inner-city area 
where there is an established small lot subdivision. Most of the adjoining lots are under 450 
m². The locality is well located to transport and services, this is land that can carry some 
residential density, more so than a more remote suburban site”.  
 
The subject site and surrounding allotments consist of a consistent cadastral pattern which 
are largely under 450sqm but have the proven capacity to accommodate a secondary dwelling 
that provides adequate private open space areas,  floor plan layout and minimal amenity on 
adjoining properties. Although the proposal does not numerically comply with Clause 53(2)(a) 
– non-discretionary standard of SEPP (Housing) 2021, the objective seeks to ensure that the 
development in question satisfies other applicable requirements, such as amenity impacts and 
site capacity related controls. Accordingly, the breach is consistent with the objective.  
 
As the proposal achieves the objectives of the Clause 53 (2)(a) – non-discretionary standard, 
compliance is considered unreasonable and unnecessary in this instance.  
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Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
 
Pursuant to Section 4.6(3)(b), the Applicant advances two (2) environmental planning grounds 
to justify contravening the Clause 53 (2)(a) – non-discretionary Development Standard. Each 
will be dealt with in turn:  
  
Environmental Planning Ground 1 – “The secondary dwelling is located within a laneway 
structure to Dot Street and has reasonable impacts and promotes housing diversity on the 
site. The site is suitable for the form of development proposed”.  
 
This environmental planning ground is accepted because the proposed secondary dwelling 
satisfies the provisions under Clause 52 (2)(c) of SEPP (Housing) 2021 and the objectives 
contained under the IWLEP 2022 and the MDCP 2011. Further, the proposed secondary 
dwelling fronts Dot Street which is considered as a service lane given that multiple garages / 
secondary dwellings / studios front this laneway. As such, it is considered that the proposed 
secondary dwelling is in keeping with the pattern of development and character of the street. 
  
Environmental Planning Ground 2 – “A secondary dwelling above a garage to a lane is a 
common form of housing in the inner-city Sydney and allows for retention of the period 
building. It is a gentle and respectful way to build additional housing in an established area”.  
 
This environmental planning ground is accepted because the proposed detached secondary 
dwelling will allow for housing diversity, provide for the housing needs of those in the 
Marrickville LGA and retains the built heritage of the Inner West by retaining the existing period 
building on-site. Therefore, the proposal satisfies the objectives contained within the R2 – Low 
Density Residential zone and Section 1.2 – Aims of Plan of the IWLEP 2022. 
  
Cumulatively, the grounds are considered sufficient to justify contravening the Development 
Standard.  
  
Whether the proposed development meets the objectives of the development standard, 
and of the zone  
  
The objectives of the R2 – Low Density Residential zone under the IWLEP 2022 are:  
  

• To provide for the housing needs of the community within a low density 
residential environment. 

• To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 

• To provide residential development that maintains the character of built and 
natural features in the surrounding area. 

 
Council accepts the Applicant’s submissions in the written request that the relevant objectives 
of the R2 – Low Density Residential zone are met. The variation will not result in adverse 
environmental implications by way of amenity impacts. As indicated above, Council is also 
satisfied that the development meets the objectives of the Clause 53 (2)(a) – non-discretionary 
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standard. As the proposal is consistent with both the objectives of the zone and the standard, 
it is considered in the public interest.  
 
For the reasons outlined above, it is recommended the Section 4.6 exception be granted.  
 
Clause 53 (2)(b) – Non-Discretionary Development Standard of SEPP (Housing) 2021 
  
The applicant seeks a variation to the above mentioned under Section 4.6 of the IWLEP 2022 
by one (1) off-street parking space or 100%. The proposal includes the provision of two (2) off 
street, car parking spaces, where only one (1) is currently provided on site. Section 4.6 allows 
Council to vary Development Standards in certain circumstances and provides an appropriate 
degree of flexibility to achieve better design outcomes.  
  
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the Development Standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below. A written 
request has been submitted to Council in accordance with Section 4.6(3) of the IWLEP 2022 
justifying the proposed contravention of the Development Standard which is summarised as 
follows:  
  

• The viability and longer-term development of the site is enhanced by the provision of 
the second car space which is located off a secondary frontage. The additional parking 
does not come at the cost of existing kerbside parking or other public domain impacts 
and represents a next improvement in parking provision in the locality; 

• The new space is also under the first-floor deck to the dwelling and there are no 
impacts on loss of landscape or deep soil; and 

• The additional car space has low impact and desirable attributes in terms of serving 
the proposed development. The Dot Street frontage is suited to providing parking. 
 

Whether compliance with the development standard is unreasonable or unnecessary  
  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the Clause 53 (2)(b) – non-
discretionary standard are achieved notwithstanding the numeric non-compliance.   
  
The objective of Clause 53 (2)(b) – non-discretionary standard of SEPP (Housing) 2021 
is “the object of this section is to identify development standards for particular matters relating 
to development for the purposes of a secondary dwelling that, if complied with, prevent the 
consent authority from requiring more onerous standards for the matters”.  
 
The written request states that “the second car space is the new space to the rear of the main 
dwelling. This is a fully Australian Standard compliant space (the existing space is a smaller 
space). The new space is capable of being used for loading and, when a car is removed, as 
open space”.  
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The proposed off-street parking space services the principal dwelling and is located within the 
private open space area, and as such, will be used as a dual use zone which is acceptable in 
accordance with the objectives contained under Part 2.18 – Landscaping and Open Spaces 
of the MDCP 2011 (refer to Part 2.18 – Landscaping and Open Spaces of this report for a 
detailed assessment). Although the proposal does not numerically comply with Clause 
53(2)(b) – non-discretionary standard of SEPP (Housing) 2021, the objective seeks to ensure 
that the development in question satisfies other applicable requirements, such as car parking, 
private open space, and amenity impacts. Accordingly, the breach is consistent with the 
objective.  
 
As the proposal achieves the objectives of the Clause 53 (2)(b) – non-discretionary standard, 
compliance is considered unreasonable and unnecessary in this instance.  
  
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
  
Pursuant to Section 4.6(3)(b), the Applicant advances two (2) environmental planning grounds 
to justify contravening the Clause 53 (2)(b) – non-discretionary standard. Each will be dealt 
with in turn:  
  
Environmental Planning Ground 1 – “The parking proposed reflects appropriate provision 
under the DCP”.  
 
This environmental planning ground is accepted because the proposal does comply with the 
minimum parking provisions on-site as required under Part 2.10 – Parking of the MDCP 2011. 
The proposal does not seek to convert an existing off-street parking space to create a 
secondary dwelling on-site, rather the proposal seeks to retain and increase the existing off-
street parking on-site whilst accommodating a secondary dwelling which is a satisfactory 
outcome in terms of improving the amenity of occupants for both the principal dwelling and 
the secondary dwelling on-site. 
  
Environmental Planning Ground 2 – “The parking proposed is suitable for the form of 
development proposed as it is off Dot Street and necessary to service the land uses 
proposed”.  
 
This environmental planning ground is accepted because the additional off-street parking 
space is located to the rear of the site and access is obtained from the rear laneway which is 
in accordance with Part 4.1.7 – Car Parking of the MDCP 2011. Considering that additional 
vehicular crossings to laneways is expected under Part 4.1.7 of the MDCP 2011, the proposed 
off-street parking space will not have any adverse implications to traffic and / or parking along 
Dot Street. Therefore, the off-street parking space is considered as a suitable addition to the 
form of development proposed. 
  
Cumulatively, the grounds are considered sufficient to justify contravening the Development 
Standard.  
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Whether the proposed development meets the objectives of the development standard, 
and of the zone  
  
The objectives of the R2 – Low Density Residential zone under the IWLEP 2022 are:  
  

• To provide for the housing needs of the community within a low density 
residential environment. 

• To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 

• To provide residential development that maintains the character of built and 
natural features in the surrounding area. 

 
Council accepts the Applicant’s submissions in the written request that the relevant objectives 
of the R2 – Low Density Residential zone are met. The variation will not result in adverse 
environmental implications by way of amenity impacts and will seek to improve the existing 
off-street parking situation on-site. As indicated above, Council is also satisfied that the 
development meets the objectives of the Clause 53 (2)(b) – non-discretionary standard. As 
the proposal is consistent with both the objectives of the zone and the standard, it is 
considered in the public interest.  
 
For the reasons outlined above, it is recommended the Section 4.6 exception be granted.  
 
Part 5 – Miscellaneous provisions 
 

Section Compliance Compliance 
Section 5.4 
Controls relating to 
miscellaneous 
permissible uses  

• Section 5.4(9) states that secondary dwellings are 
limited to a maximum gross floor area of 60sqm, or 
35% of the gross floor area of the principal dwelling, 
whichever is greater (35% being 65.24sqm). The 
proposed secondary dwelling is 44.1sqm in area 
and is therefore acceptable regarding this Section. 

Yes 

 
Part 6 – Additional local provisions 
 

Section Proposed Compliance 
Section 6.2  
Earthworks  

• The proposed earthworks are unlikely to have a 
detrimental impact on environmental functions and 
processes, existing drainage patterns, or soil 
stability. 

Yes 

Section 6.3  
Stormwater 
Management  

• The proposal will remain satisfactory with respect 
to the provisions of this Section of IWLEP 2022 and 
subject to standard conditions would not result in 
any significant runoff to adjoining properties or the 
environment. 

Yes, as 
conditioned 

Section 6.8  
Development in areas 
subject to aircraft noise 

• The site is located within the ANEF 20-25 contour, 
and as such an Acoustic Report was submitted with 
the application. The proposal is capable of 
satisfying this section as conditions have been 
included in the development consent to ensure that 

Yes, as 
conditioned 
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Section Proposed Compliance 
the proposal will meet the relevant requirements of 
Table 3.3 (Indoor Design Sound Levels for 
Determination of Aircraft Noise Reduction) in AS 
2021:2015, thereby ensuring the proposal’s 
compliance with the relevant provisions of Section 
6.8 of the IWLEP 2022. 

 
B.  Development Control Plans 
 
Summary 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011 (MDCP 2011). 
 
MDCP 2011 Part of MDCP 2011 Compliance 
Part 2.1 – Urban Design Yes 
Part 2.6 – Acoustic and Visual Privacy Yes, as conditioned – see 

discussion  
Part 2.7 – Solar Access and Overshadowing  Yes – see discussion 
Part 2.9 – Community Safety Yes 
Part 2.10 – Parking Yes, as conditioned – see 

discussion  
Part 2.18 – Landscaping and Open Space Acceptable, on merit – 

see discussion 
Part 2.20 – Tree Management  Yes, as conditioned – see 

discussion  
Part 2.21 – Site Facilities and Waste Management Yes, as conditioned 
Part 2.25 – Stormwater Management Yes, as conditioned 
Part 4.1 – Low Density Residential Development  Acceptable, on merit – 

see discussion 
Part 9 – Strategic Context Yes 

 
The following provides discussion of the relevant issues: 
 
Part 2 – Generic Provisions 
 
Control Assessment Compliance 
Part 2.6 
Acoustic and 
Visual Privacy 

The proposal will have a satisfactory impact on visual and 
acoustic levels of the surrounds as follows:  
• A condition has been included in the recommendation to 

ensure that the proposed alterations and additions are 
compliant with the relevant provisions of AS 2021:2015 in 
order to mitigate aircraft noise; 

• The development proposes a low impact residential use and 
as such is unlikely to result in adverse acoustic impacts; 

Yes, as 
conditioned 
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Control Assessment Compliance 
• The principal living area and area of Private Open Space 

(POS) to both the principal dwelling and secondary dwelling 
is designed and located to offer adequate amenity to 
occupants as a boundary fence is proposed to separate the 
principal dwelling and the secondary dwelling. Further, the 
POS is located to the rear, in a similar location to adjoining 
properties, and therefore, the acoustic and visual privacy 
impacts generated from utilising the POS will be contained to 
the rear of the site, similar to existing and neighbouring 
properties;  

• The existing front and side-facing windows to the dwelling will 
have substantially the same visual privacy impacts on 
adjoining properties; 

• The proposal seeks to increase the length of the ground floor 
windows to the rear of the southern elevation of the  dwelling 
(W3 and W4). The windows in question have a 1.6m sill 
height above finished floor level, and therefore, there will be 
minimal opportunities for overlooking into neighbouring side-
facing glazing. As such, it is considered that the proposal is 
consistent with O1 and C3(v)(b) of this Part of the MDCP 
2011; 

• In addition to the above, the proposal seeks to remove the 
existing two (2) first floor windows to the southern elevation 
of the existing building and replace with a glazed bifold door 
(D2) and associated balcony. The proposed glazed bifold 
door and associated balcony will overlook Dot Street and No. 
21 Robert Street’s roof form and is adequately setback and 
screened by the existing western wall in order to mitigate any 
direct view corridors into neighbouring POS areas. Further, 
the proposed first floor side-facing balcony is of a dimension 
(1.5m deep) and area (6.6sqm) that complies with C3(ii) of 
this Part of the MDCP 2011 and consists of a 980mm deep 
planter which will assist in mitigating any adverse overlooking 
opportunities into neighbouring properties. Additionally, the 
balcony and glazing in question is located sufficiently away 
from No. 21 Robert Street’s side-facing window. Considering 
the above, it is considered that the proposed side-facing 
glazed bifold door and associated balcony will have 
acceptable visual privacy impacts on adjoining properties; 

• In addition to the above, the proposed side-facing balcony is 
expected to have minimal acoustic impacts given that this 
space is of an inadequate area and depth to be utilised as an 
active POS area; 

• The first-floor highlight window on the southern elevation of 
the outbuilding has an approximate 1.6m sill height above 
finished floor level and consists of externally fixed privacy 
screening. As such, it is considered that the window in 
question will have minimal overlooking impacts into No. 21 
Robert Street given the privacy measures proposed; 

• The proposed ground floor rear-facing glazed doors to the 
principal dwelling (D1) and the ground floor eastern facing 
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Control Assessment Compliance 
glazed doors to the secondary dwelling (D4) will overlook the 
subject site’s POS and direct view corridors into neighbouring 
properties will be obscured by boundary fencing and 
sightlines between the principal dwelling and secondary 
dwelling will be mitigated by the proposed internal fence 
which is a satisfactory outcome; 

• The proposed first floor window of the secondary dwelling 
which faces the principal dwelling (W2) is a floor-to-ceiling 
height window that services the lounge room of the 
secondary dwelling. View corridors into the principal 
dwelling’s and No. 17 Robert Street’s POS and main living 
room glazing would be obtainable from this window in 
question, however, a floor-to-ceiling height fixed privacy 
screen has been added to W2 to obscure any view corridors 
whilst allowing an appropriate level of light into the secondary 
dwelling to enhance the amenity of its occupants. In order to 
protect the visual privacy of the subject site and adjoining 
properties, a condition is included in the recommendation to 
ensure that the privacy screening is of a minimum 75% block 
out density; 

• The first floor glazed bifold door to the rear elevation of the 
principal dwelling (D3) will overlook the subject site’s POS 
and will have similar visual privacy impacts to neighbouring 
properties as existing. The glazing in question is located 
substantially away from the secondary dwelling’s POS and 
main living room glazing, and therefore, it is considered that 
the impacts will be reasonable; 

• Although the Demolition Plan does not indicate that the 
existing staircase leading from the POS to the first-floor level 
will be demolished as part of this development  and 
reconstructed (a condition is recommended to be imposed to 
update the Demolition Plan), it appears that the location of 
the staircase and the length of the landing are proposed to 
be altered from existing. The length of the landing will result 
in a much larger trafficable first floor deck; however, given 
that the landing is adjacent to the staircase and the door, it is 
expected that this area will not be occupied when utilising the 
first-floor deck, and therefore, will not result in any adverse 
visual and acoustic privacy impacts. Further, the relocation of 
the staircase will not result in heightened visual privacy 
impacts to No. 17 Robert Street as this is a non-habitable 
area and is not considered as the subject site’s POS. 
Therefore, it is considered that the occupants of the site will 
not be utilising / occupying the staircase for long periods of 
time. As such, the staircase in question will have minimal 
overlooking impacts into No. 17 Robert Street’s rear-facing 
glazing and POS; 

• The proposed first floor rear-facing deck is of a depth (2.8m) 
that varies C3(ii) of this Part of the MDCP 2011. However, 
given that the area of the deck is less than 10sqm, faces the 
rear of the site and consists of 1.6m high privacy screening 
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Control Assessment Compliance 
to both side elevations of the deck as required under C3(ii), 
C3(iii) and C3(v)(a) of this Part of the MDCP 2011, the deck 
is unlikely to have adverse visual and acoustic impacts on 
adjoining properties. However, given that the deck in is in 
close proximity to No. 17 Robert Street, a condition is 
included in the recommendation to increase the height of the 
northern privacy screen to 1.8m to ensure that any potential 
sightlines are mitigated; 

• The proposed window which services the stairwell leading to 
the rooftop terrace (W6) will overlook the rooftop terrace and 
potentially Robert Street. However, given that the window in 
question is a highlight window and services the staircase, it 
is considered that there will be minimal opportunity to 
overlook into neighbouring properties; 

• The proposed rooftop terrace consists of a 1.6m high privacy 
screen to the rear, a 1.2m high wall encloses the north-
eastern, eastern, south-eastern, southern, and south-
western elevations of the trafficable areas of the roof top 
terrace. This is supported by a 1.21m deep planter bed which 
surrounds the front and side elevations of the terrace.  

• However, the 1.6m privacy screen to the rear elevation of the 
rooftop terrace is considered to result in unnecessary visual 
bulk and scale when viewed from Dot Street and 
neighbouring POS areas. To reduce the visual bulk and scale 
of the terrace area and to assist in protecting the visual 
privacy of adjoining properties, a condition is included in the 
recommendation to delete the 1.6m privacy screen to the rear 
of the rooftop terrace and replace this with a 1.21m deep 
planter bed. It is considered that the deep planter depth and 
the height will restrict the size of the terrace and any 
overlooking into adjoining properties, whilst reducing the 
visual bulk and potential acoustic impacts. 

• With these privacy measures in place, it is considered that 
there will be minimal opportunity to overlook into 
neighbouring glazing, including No. 17 Robert Street’s first 
floor front-facing bedroom window and No. 21 Robert Street’s 
side-facing window.  

• No air-conditioning units are proposed as part of this 
application. However, air conditioning units may be installed 
under the exempt development provisions for air conditioning 
under State Environmental Planning Policy (Exempt and 
Complying Development) 2008. 

Part 2.7 Solar 
Access and 
Overshadowing 

The proposal will have a satisfactory impact in terms of solar 
access and overshadowing on the surrounds as follows: 
 
Overshadowing 
• The development will not result in adverse amenity impacts 

as a result of overshadowing; 
• The proposed alterations and additions will not result in 

additional overshadowing to No. 17 Robert Street and No. 22 

Yes 
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Control Assessment Compliance 
South Street’s POS and / or main living room glazing which 
is a satisfactory outcome; 

• The solar panels to No. 21 Robert Street’s principal dwelling 
and secondary dwelling roof forms will remain unaffected by 
the proposed development; 

• The extent of shadows cast fall largely to Dot Street and 
within shadows cast by existing structures on-site and 
surrounding properties. For instance, the extent of shadows 
cast to No. 21 Robert Street’s secondary dwelling’s front yard 
(POS) and glazing will fall within the existing shadows cast 
by the boundary fence. Notwithstanding, the secondary 
dwelling at No. 21 Robert Street will maintain a minimum 2 
hour solar access to 50% of their Dot Street facing glazing 
and POS area in the afternoon on June 21; thus, satisfying 
C2 of this Part of the MDCP 2011; and 

• The proposal will result in additional overshadowing to No. 
21 Robert Street’s principal dwelling’s side-facing window at 
3pm. It is unclear as to whether this window services a 
principal living area. Nevertheless, the window in question 
obtains a minimum 2-hour solar access to 50% of its surface 
from 9:00am to 3:00pm on June 21. Further, No. 21 Robert 
Street’s principal dwelling’s POS will not be further 
overshadowed as a result of this development on June 21. 

 
Solar Access 
• Both the principal dwelling and secondary dwelling on-site 

maintain a minimum 2 hour solar access to 50% of their POS 
and main living room glazing from 9:00am to 3:00pm on June 
21. 

Part 2.10 
Parking 

The proposed development, as conditioned, satisfies the relevant 
provisions of this Part as follows: 
• Two (2) car parking spaces are proposed. The garage seeks 

to utilise the existing vehicular crossover and a condition has 
been imposed to construct a light duty vehicle crossing to 
service the carport along the Dot Street frontage; 

• The internal dimensions of the garage, particularly the depth, 
does not comply with the minimum 5.4m required under this 
Part and the Australian Standards. No objections are raised 
to this variation given that the existing garage consists of a 
similar depth dimension due to the limited depth of the 
allotment, and therefore, the proposed garage will have 
substantially the same impacts as existing; and 

• Standard conditions are recommended to ensure that the 
proposed off-street parking areas comply with the design 
requirements contained within this Part and the relevant 
Australian Standards. 

Yes, as 
conditioned 

Part 2.18 
Landscaping 
and Open 
Spaces  
 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
• The front setback does not consist of pervious landscaping; 

however, this is an acceptable outcome given that this is an 

Acceptable, on 
merit 
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Control Assessment Compliance 
Private Open 
Space (POS) 
Principal 
Dwelling Min: 
45.52sqm (20% 
of site area) 
 
Secondary 
Dwelling Min: 
4m x 4m 

 
Pervious 
Landscaping  
Principal 
Dwelling Min: 
50% of POS 
 
Secondary 
Dwelling Min: 
4m wide 

existing situation on-site where the period building consists 
of a nil setback with the street frontage; 

• The Ground Floor Plan identifies that a minimum of 40sqm, 
with no dimension being less than 3m is to be retained as 
POS to the principal dwelling, resulting in a minor variation 
with the minimum area required (5.52sqm). The POS 
provided to the principal dwelling also includes the carport 
area which is considered as a dual-use zone which is not 
strictly in accordance with the controls; however, is 
acceptable given that the POS would provide a suitable area 
of amenity to occupants of the dwelling and other outdoor 
areas are proposed as part of this development which service 
the principal dwelling including the first-floor deck and roof 
top terrace which are in accordance with O1, O3, O7 and O12 
of this Part of the MDCP 2011; 

• The POS provided to the principal dwelling will consist of less 
than 50% of pervious landscaping. Although a variation is 
proposed to C12(ii) of this Part of the MDCP 2011, the 
shortfall is supported given that the proposal seeks to utilise 
the existing paved areas to the rear courtyard and efforts 
have been made to increase the extent of landscaping on-
site, such as roof top plantings to the terrace and the side-
facing balcony; 

• As discussed elsewhere in this report, the proposed 
secondary dwelling is built to the rear boundary on a corner 
allotment, resulting in a nil front setback to Dot Street. 
Considering that no pervious landscaping is proposed to the 
front setback of the secondary dwelling as required by C13(i) 
of this Part of the MDCP 2011, the variation is supported 
given that it is a corner allotment with minimal widths to 
provide a habitable dwelling if a front setback was provided. 
Further, the proposed nil front setback and lack of pervious 
landscaping is consistent with other previous approvals in the 
vicinity of the site, including No. 22 South Street; 

• A minimum 4m wide landscaped area is provided between 
the secondary dwelling and the principal dwelling which is 
consistent with C13(ii) of this Part of the MDCP 2011; and 

• The proposed secondary dwelling consists of a minimum 4m 
x 4m POS area which is in accordance with C14 of this Part 
of the MDCP 2011. 

Part 2.20 Tree 
Management 

The proposed development, as conditioned, satisfies the relevant 
provisions of this Part as follows: 
• The amended plans indicate that the outbuilding has been 

reduced in depth to accommodate a 2.2m setback from Tree 
1. The reduced building footprint of the outbuilding will have 
a significantly reduced impact on both Tree 1 and Tree 2. As 
such, the proposed built form is supported subject to the 
imposition of conditions which seek to protect Trees 1 and 2 
during the construction of the proposed development; and 

• The Stormwater Plan indicates a grade / change in level to 
the rear yard between the existing period building and the 

Yes, as 
conditioned 
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Control Assessment Compliance 
proposed outbuilding. The changes in level to the rear yard 
is not supported as it is considered that this will have a 
detrimental impact on the health and vitality of Trees 1 and 
2. As such, a condition is included in the recommendation to 
amend the Stormwater Plan so that the proposed stormwater 
works within a 5.4m radius of Trees 1 and 2 are constructed 
in a manner to minimise impact on the trees’ root system. 

 
Part 4 – Low Density Residential Development 
 
Control Assessment Compliance 
Part 4.1.4 Good 
Urban Design 
Practice 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
• The height, bulk and scale of the development complement 

existing developments in the street, particularly the rear 
adjoining property – No. 22 South Street, and the 
architectural style of the proposal is in keeping with the 
character of the area. 

Yes 

Part 4.1.6 Built 
form and 
character 
 
Front setback 
• Consistent 

with adjoining 
developments 

 
Side setbacks 
• Lot width 

<8m – On 
merit 

 
Rear setback 
• On merit 
 
Site coverage 
• On merit (0-

300sqm lots) 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
• As discussed previously in this report, the proposal 

complies with the Height of Building Development 
Standard; 

• A variation is proposed to the Floor Space Ratio 
Development Standard which is supported for reasons 
discussed under Section 4.6 – Exceptions to Development 
Standards of this report; 

• The existing front setback of the existing building is to 
remain unaltered by the proposal; 

• The proposal does not seek to alter the existing side and 
rear setbacks on ground and first floor of the existing 
building, and as such, it can be expected that the existing 
building will have substantially the same visual bulk and 
scale impacts as existing; 

• The proposed secondary dwelling and garage is a 
maximum two (2) storeys in height, located behind the 
principal dwelling and maintains an approximate 12.8m 
separation from the principal dwelling; thus, satisfying 
C11(ii)(a), C11(v)(a) and C11(vi); 

• The proposed secondary dwelling and associated garage is 
built to the rear boundary in accordance with C11(ii)(c) and 
C11(iv)(b). As a result of this, a nil setback is proposed to 
the boundaries shared with No. 22 South Street and No. 17 
Robert Street. According to C11(iii)(b) of this Part of the 
MDCP 2011, a 1.5m side setback is required. The variation 
to this control is acceptable in this instance given that the 
structure abuts No. 22 South Street’s two storey outbuilding 
and given the orientation of the site the shadows cast from 
this structure fall away from No. 17 Robert Street’s POS and 
main living room glazing. Further, the proposed outbuilding 
is located sufficiently away from the primary living areas of 

Acceptable, 
on merit 
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Control Assessment Compliance 
adjoining development. Therefore, it is considered that the 
nil setback proposed will have minimal amenity impacts on 
adjoining properties. In addition, the proposed side 
setbacks are consistent with the established setback 
pattern of the street, and therefore, is acceptable; and 

• The proposal seeks to increase the existing site coverage 
by a minor amount. The overall site coverage of the 
development is considered acceptable, as it is consistent 
with the pattern development of the street and will have an 
acceptable impact on adjoining properties. 

Part 4.1.7 Car 
Parking 

The proposed development, as conditioned, satisfies the 
relevant provisions of this Part as follows: 
• As discussed under Part 2.10 – Parking of this report, the 

proposed garage varies the minimum 5.4m depth required 
for all off-street parking spaces according to the Australian 
Standards. This variation is supported in this instance given 
that the depth of the subject site does not allow for a 
compliant off-street parking dimension and will have 
substantially the same impacts as the existing garage on-
site. Apart from this, standard conditions have been 
imposed to ensure that the garage and carport complies 
with the design requirements and minimum dimension for 
car parking under Part 2.10 of the MDCP 2011; 

• The garage and the carport are located to the rear / side of 
the site and is safely and conveniently located for use given 
that they have a direct connection to the service lane – Dot 
Street; 

• The design of the garage and carport are appropriate to the 
dwelling house and their presentation to the street is 
consistent in height and form with other approved 
development in the street; 

• The location of the driveway which services the garage is in 
the same location as existing, and therefore, will have 
substantially the same impacts on the functions of Dot 
Street; and 

• The addition of the carport will result in an additional 
vehicular crossover to be created to Dot Street. Given that 
Dot Street functions as a service laneway, it is considered 
that the additional vehicular crossover will not result in a 
loss of kerbside parking. Further, the proposed off-street 
parking space and associated vehicular crossing is located 
at the rear of the dwelling with access from a rear lane as 
required under C15(i) of this Part of the MDCP 2011. 
Therefore, the proposed carport is suitable within the 
laneway and will not impact traffic or parking. 

Yes, as 
conditioned 

Part 4.1.7.5 Loft 
structures over 
garages 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
• As discussed previously in this report, the proposal 

complies with Height of Building, landscaping, and parking 
requirements. Although the proposal varies the Floor Space 
Ratio Development Standard, the extent of the variation is 

Yes 
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supported for reasons discussed previously under Section 
4.6 – Exceptions to Development Standards of this report; 

• The loft structure over the garage will result in acceptable 
outcomes to the subject site and adjoining properties in 
terms of solar access and overshadowing, visual and 
acoustic privacy, and visual bulk and scale outcomes when 
viewed from POS areas and main living room glazing; and 

• The bulk and scale, including the height associated with 
the first-floor form above the garage will be in keeping with 
other previous approvals in the area, including the directly 
rear adjoining property – No. 22 South Street. Therefore, 
the proposed development will be in keeping with the 
character and level of bulk and scale established within 
the street and immediate vicinity of the subject site. 

Part 4.1.11 
Additional 
controls for 
residential period 
dwellings 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
• The proposal retains the façade and main external body of 

the period building visible from the public domain; 
• The proposal accommodates contemporary additions and 

alterations while retaining the significant components of the 
period building; 

• The proposal seeks to increase the height of the existing 
wall to the middle portion of the existing building along the 
southern elevation. This is a sympathetic change to the 
existing building as it will be of a height that matches the 
front and rear portions of the period building, and therefore, 
will have a satisfactory outcome in terms of improving the 
streetscape perspective of the period building; 

• The alterations and additions at the rear and the side and 
above the roof line (roof top terrace), are subordinate to the 
main body of the period dwelling and will be of minimal 
visibility from the public domain given that the stairwell 
leading to the roof top terrace is substantially setback from 
the street-facing elevations of the building; and 

• Existing significant period features at the front have been 
retained and will be reinstated. 

Yes 

 
C.  The Likely Impacts 
 
• These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will not have significant adverse 
environmental, social, or economic impacts upon the locality. 
 
D.  The Suitability of the Site for the Development 
 
The proposal is of a nature in keeping with the overall function of the site. The premises are 
in a residential surrounding and amongst similar uses to that proposed. 
 
E.  Submissions 
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The application was required to be notified in accordance with Council’s Community 
Engagement Strategy between 27 March 2024 to 19 April 2024. 
 
A total of two (2) submissions were received in response to the initial notification. 
 
The following matters were raised in the submissions and have been discussed elsewhere in 
this report: 

 
• Solar Access and Overshadowing 
• Visual Privacy 
• Floor Space Ratio 
• Height of Building 
• Car Parking 
• Loft Structures over Garages 
 
Further issues raised in the submissions received are discussed below: 
 

Concern   Comment 
Construction impacts  Standard conditions regarding construction hours, waste 

management and noise levels, are recommended in the 
development consent to mitigate any significant impacts, such as 
traffic congestion, access, and parking along Dot Street.  

Overlooking into Front 
Garden and Porch Areas 

The provisions contained under Part 2.6 – Acoustic and Visual 
Privacy do not protect the privacy by way of overlooking into non-
habitable areas and / or areas that are not utilised for private open 
space purposes. As such, any overlooking opportunities to front 
gardens and porches is well within allowable limits according to 
Part 2.6 of the MDCP 2011 as these spaces within the residential 
premises are not considered as a habitable room (i.e., kitchen, 
dining, lounge room, etc.) or the site’s private open space (i.e., back 
yard, deck, etc.). 

Inconsistencies in the 
Statement of Environmental 
Effects   

It is considered sufficient details and information have been 
submitted with the application to allow for a complete assessment. 
As detailed in this report, an independent assessment against the 
relevant planning controls / policies was carried out on the merits 
of the proposal. In summary, the proposal is considered to satisfy 
the relevant provisions. 

Reliance on Existing Use 
Rights and the Intended Use 
of the Site 

As discussed under the Application History section of this report, 
the proposal sought to “maintain” the previously approved 
shopfront in addition to the two (2) residential flats within the 
existing period building. The documentation provided throughout 
the assessment of this subject application did not demonstrate that 
the proposal can rely on Existing Use Rights as it was not 
adequately demonstrated that the previously approved shop and 
two (2) residential flat use had not been abandoned from the 1964 
consent. Further, correspondence was received from neighbours 
and previous owners of the subject site during the assessment 
process which indicated that the subject site was not continually 
used as a corner shop from 1964 to the present. As such, the 
proposal in its original form and its intended use was not supported 
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as the site does not benefit from Existing Use Rights. 
 
Given the above, the proposed Floor Space Ratio variation no 
longer relies on Existing Use Rights, rather a Clause 4.6 – 
Exception to Development Standards Request was provided and 
was assessed as part of this subject application. Refer to Section 
4.6 - Exceptions to Development Standards of this report for a 
detailed assessment. 

Bulk, Scale and Outlook Concern was raised of bulk, scale, and loss of outlook to the sky at 
the neighbouring property of No. 17 Robert Street as a result of the 
two-storey outbuilding. Impacts of bulk and scale are discussed 
earlier in this report as part of the MDCP 2011 assessment. Given 
the small nature of the subject properties, building to the property 
boundary is considered acceptable and a first floor above a garage 
of this nature is envisaged by, and allowable under the current 
planning controls. Notwithstanding, during the assessment process 
the design of the proposal was amended substantially to 
significantly reduce the overall bulk and scale of the proposal. While 
there will be some impact to No. 17 Robert Street, this impact is 
considered reasonable in the circumstances and is considered to 
maintain a suitable level of amenity to the neighbouring dwelling. 
Regarding outlook, the reduced building footprint on ground floor 
and first floor from what was initially proposed will improve outlook 
to the sky, however No. 17 Robert Street retains outlook to the north 
and west which is not impacted by the proposal. 

Relocation of Existing 
Electricity Transmission Pole 

The proposal seeks to utilise the existing vehicular crossover, and 
therefore, the relocation of the existing electricity transmission pole 
is not required for the proposed works. However, advisory notes 
are recommended as part of this consent granted when working in 
close proximity to overhead power cables. Refer to Attachment A – 
Recommended Conditions of Consent for details. 

Potential Encroachment Concerns were raised that the proposed side-facing privacy 
screening to the first-floor deck will encroach into No. 17 Robert 
Street. From the Floor Plans provided it appears that all works are 
located within the subject site’s property boundary; however, the 
Elevational Plans provided are not as clear. As such, in order to 
protect the adjoining property, a condition will be imposed as part 
of this consent granted to ensure that all building works are to be 
located within the subject site’s property boundaries. 
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F.  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
This has been achieved in this instance.  
 

6.   Section 7.11 Contributions 
 
Section 7.11 levies are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $19,946.00 would be required for the 
development under the Inner West Local Infrastructure Contributions Plan 2023. 
 
A condition requiring that contribution to be paid is included in the recommendation. 
 

7.   Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Development Engineer; and 
• Urban Forest. 

 
The following external referrals were made, and their comments have been considered as part 
of the above assessment: 
  

• Ausgrid. 
 

8.    Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 and Marrickville Development Control Plan 
2011.  
 
The development as conditioned will not result in any significant impacts on the amenity of the 
adjoining properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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9.     Recommendation 
 
A. In relation to the proposal by the development in Development Application 

No.2024/0155 to contravene the non-discretionary standards in Clause 53(2)(a) and 
(b) of State Environmental Planning Policy (Housing) 2021 and the FSR development 
standard in Clause 4.4 of Inner West Local Environmental Plan 2022 the Panel is 
satisfied that the Applicant has demonstrated that: 
 
(a)  compliance with the development standards is unreasonable or unnecessary 

in the circumstances, and 
(b)  there are sufficient environmental planning grounds to justify the contravention 

of the development standards. 
 

B. That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2024/0155 
for partial demolition of existing structures, alterations and additions to the existing 
building including a new rooftop terrace above the principal dwelling and addition of a 
secondary dwelling and parking at the rear at No. 19 Robert Street, MARRICKVILLE 
subject to the conditions listed in Attachment A below. 
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Attachment A – Recommended Conditions of Consent  
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Attachment B – Plans of Proposed Development 
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Attachment C – Section 4.6 Exception to Development Standards 
(FSR) 
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Attachment D – Section 4.6 Exception to Development Standards 
(Lot Size) 
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Attachment E – Section 4.6 Exception to Development Standards 
(Parking) 
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