
Inner West Local Planning Panel ITEM 6 
 

PAGE 349 
 

 
DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2024/0345 
Address 62 Jarrett Street LEICHHARDT   
Proposal Integrated development under the Water Management Act 2000, 

works include demolition of existing structure and construction of 
a four storey mixed use building, including ground floor 
commercial space, residential accommodation above, and 
basement car parking 

Date of Lodgement 6 May 2024 
Applicant Architecture Design Studio (Nsw) Pty Ltd 
Owner Chehab Capital Pty Ltd 

Chehab Nominees Pty Ltd 
Number of Submissions 6 
Cost of works $7,138,105.00 
Reason for determination at 
Planning Panel 

SEPP 65 development 

Main Issues FSR variation, diverse housing variation, view impacts, public 
submissions 

Recommendation Deferred Commencement Approval 
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exception to Development Standards (FSR) 
Attachment D Section 4.6 Exception to Development Standards (Diverse 

Housing) 
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1.  Executive Summary 
 
This report is an assessment of the application submitted to Council for integrated 
development under the Water Management Act 2000, works include demolition of existing 
structure and construction of a four storey mixed use building, including ground floor 
commercial space, residential accommodation above, and basement car parking at 62 Jarrett 
Street Leichhardt.  
 
The application was notified to surrounding properties and 6 submissions were received in 
response to the notification. 
 
The main issues that have arisen from the application include:  
 

• Potential view impacts to neighbouring mixed use building; 
• Compliance with FSR and diverse housing mix development standards; 
• Submissions from neighbouring properties. 

 
The non-compliances are acceptable on merit and therefore the application is recommended 
for deferred commencement approval subject to the recommended conditions.  
 
The recommended deferred commencement conditions relate to amending the awning design 
to ensure adequate clearance above the footpath and amend the basement parking design to 
ensure adequate manoeuvring space for vehicles to enter and exit in a forward direction.   
 

2.  Proposal 
 
The proposed development seeks consent for the following works: 

• Demolition of all existing structures on the site; 
• Excavation of the site, to provide for a basement level; 
• Construction of a four storey shop-top housing development comprising three 

commercial tenancies and 11 residential units, above basement parking and services; 
• The proposed basement is to include 11 residential car parking spaces (including one 

accessible space), car manoeuvring areas, car wash bay, storage for each residential 
unit, seven bicycle spaces, two motorcycle parking spaces. The basement is accessed 
by a vehicle ramp, lift and fire stairs; 

• The proposed ground floor level is to include three commercial premises, bulky waste 
room, commercial waste room, residential waste room, pump room, OSD tank above 
vehicle ramp, accessible WC and residential lobby from Rofe Street. This level also 
includes five commercial car parking spaces (of which one is for visitors), two bicycle 
spaces, a turning bay and loading/unloading area and shared zone. Vehicle access to 
the building is provided by a crossover to Jarrett Street, basement access is provided 
by a vehicle ramp, while fire stairs and a lift provide access throughout the building. An 
awning is proposed above the footpath in front of the site to Jarrett Street and to Rofe 
Street; 

• The proposed first floor level is to include four residential units, three of which comprise 
two bedrooms and one with three bedrooms. Each unit has two bathrooms, laundry 
area, open plan living areas, storage and an external terrace (each with an AC 
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condenser). Common access between levels is provided fire stairs and lift which 
connect to a residential lobby. This level also has the main communal open space 
(145.18sqm in area) which includes a clothes drying area and accessible WC; 

• The proposed second floor level is to include five residential units, of which three are 
two bedroom units and two are one bedroom units (one of which is an adaptable 
dwelling). The one bedroom units include a bathroom, laundry area, open plan living 
areas, storage and an external terrace (each with an AC condenser). The two bedroom 
units include two bathrooms, laundry area, open plan living areas, storage and an 
external terrace (each with an AC condenser). Common access between levels is 
provided fire stairs and lift which connect to a residential lobby;  

• The proposed third floor level is to include two three bedroom units, each with two 
bathrooms, laundry area, open plan living areas, storage and external terrace. 
Communal open space is provided at the south-eastern corner of this level. Common 
access between levels is provided fire stairs and lift which connect to a residential 
lobby;  

• The proposed roof level is to include PV cells, lift overrun and building services; 
• Landscaping works are proposed within the southern setback at the ground floor level, 

with stairs accessing that space from the first floor communal space and a doorway 
from Rofe Street. Further landscaping is provided on the building, with a planter at the 
south-eastern section of the first floor level, a planter at the northern extent of the 
second floor level, forward of the terrace of Units 02-01 and 02-02 and a planter bed 
along the outer edge of the third floor level, with varying widths between 0.5m and 
4.15m. 

 

3.  Site Description 
 
The subject site is located on the southern side of Jarrett Street, at the intersection of Rofe 
Street and Jarrett Street. The site consists of Lots 59. 61 and 62 in Section 3 of DP 612, as 
well as Lot A in DP 302029. The site is generally rectangular shaped and has a combined 
area of 746.2sqm and is described as No. 62 Jarrett Street and No. 2C Rofe Street, Leichhardt. 
 
The site has a combined frontage to Jarrett Street of 24.37 metres and a secondary frontage 
of approximate 30.48 metres to Rofe Street.  
 
The site supports a two storey brick building at No. 2C Rofe Street, which includes a 
commercial use at the ground floor and residential tenancy above The site also includes a 
single storey dwelling house at No. 62 Jarrett Street, with a metal shed and landscaping at the 
rear. The adjoining properties support a mixture of residential and commercial uses, between 
two and six storeys in height. To the south-west of the site is 469-475 Parramatta Road, which 
contains a six storey building comprised of mixed commercial and residential uses. To the 
east, is 447 Parramatta Road, which contains a five storey residential flat building with 
frontages to both Parramatta Road and Jarrett Street. 
 
The subject site is not identified as heritage listed, nor is it within a heritage conservation area.  
There are no trees located on the subject site, with low scale street tree planting adjacent to 
the site on Rofe Street. 
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Figure 1: Zoning Map 
DISCLAIMER: This map has been compiled from various sources and the publisher 
and/or contributors accept no responsibility for any injury, loss or damage arising from 
its use or errors or omissions therein. While all care is taken to ensure a high degree of 
accuracy users are invited to notify any map discrepancies. 

 

 
 

 
Photograph 1: The subject site, as viewed from Jarrett Street 
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Photograph 2: The subject site, as viewed from Rofe Street 

 

4.  Background 
 
Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
PDA/2021/0354 Proposed demolition of existing 

structures and construction of a 4-storey 
Mixed use development including shop-
top housing with 11 residential 
apartments, ground floor commercial 
premises and basement parking 

Advice issued 23/12/2021 

 
Surrounding properties 
 
Nos. 465-467 Parramatta Road 
Application Proposal Decision & Date 
D/2015/680 Demolition of existing structures with 

retention and refurbishment of the 
facade of the building at No. 465 and 
construction of a 5-storey mixed use 
development comprising commercial 

Deferred Commencement 
(Land and Environment 

Court) 
6/5/2016 
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space and a boarding house of 22 
rooms and manager's quarters. 

M/2017/187 Modification of D/2015/680. 
Modifications include deletion of 
conditions relating to the requirement 
for a drainage easement over the 
downstream property; deletion of 
Condition 40(d) relating to requirement 
for a 6m canopy tree; and various 
internal and external modifications as 
detailed in the Statement of 
Environmental Effects and on the plans 
accompanying the application. 

Approved (Land and 
Environment Court) 

20/9/2019 

 
Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
19/6/2024 Inner West Architectural Excellence Design Review Panel meeting was 

held with the applicant and Council. The key points of feedback from 
the AEDRP are detailed below: 
• The ground floor lobby space should be further refined to avoid the 

awkward protrusion of the garbage chute into the lobby area. 
• The Panel suggests the applicant should investigate the addition of 

an external staircase to providing direct resident access between 
the first floor communal open space and the proposed ground level 
landscape space. 

• Minor re-planning on first floor could create a unisex accessible 
toilet serving the communal open space. 

• The Panel discussed that the floor-to-floor heights may need to be 
increased to achieve the minimum 2.7m floor-to-ceiling height within 
all habitable areas consistent with the NSW ADG Part 5C, whilst 
also achieving compliance with waterproofing and insulation 
requirements arising from the Design & Building Practitioners Act 
2020 and the relevant provisions within the National Construction 
Code. 

• The Panel recommends squaring off the south eastern corner of the 
building to avoid potential construction issues where the proposed 
built form abuts the existing building on the adjoining property, and 
to simplify the relationship between existing and future buildings. 

• The Panel was informed during the Council officers’ briefing that 
there are potential view affectation issues for existing neighbouring 
residents within the vicinity, and that the applicant may need to 
address these possible impacts as part of the detailed development 
assessment through a detailed view loss analysis. Additionally, any 
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potential floor space ratio exceedance needs to be addressed by 
the applicant to allow for Council’s detailed assessment. 

• Revised DA documentation should include developed architectural 
drawings that adequately describe the design intent and provide 
details of each primary façade type in the form of 1:20 sections and 
elevations (or using appropriate detailed 3D design material) 
indicating proposed materials, generic construction systems, 
balustrade types and fixings, balcony edges, window operation, 
integrated landscape planter beds, material junctions, rainwater and 
balcony drainage, including any downpipes and similar details 
within the proposal. 

 
Subject to the above matters, the AEDRP offered in principle support 
for the proposal. 
 

26/8/2024 A request for further information was sent to the applicant, seeking the 
following: 
• Clause 4.6 Request to address the FSR variation; 
• Amended Clause 4.6 request to address the diverse housing 

variation; 
• Amendments to the proposed materials and finishes; 
• Amended shadow diagrams; 
• Various amendments to the proposed stormwater drainage plans 

and OSD location; 
• Various changes to the proposed vehicular access and parking 

arrangements, as well as further detail regarding the parking 
scheme; 

• Amendments to the building design to provide a splay corner; 
• Changes to the waste layout and arrangements; 
• Design refinements in accordance with the feedback from the Inner 

West Architectural Excellence Design Review Panel. 
3/9/2024 Photographs taken from Nos. 5 and 21/469-475 Parramatta Road sent 

to applicant, to prepare view modelling. 
20/9/2024 The applicant submitted view modelling to demonstrate potential view 

impacts on neighbouring properties.  
3/10/2024 The applicant submitted a response to the request for information, 

including the following: 
• Amended architectural plans. Key changes relate to basement and 

ground floor parking layout, additional unisex accessible toilet 
added to communal open space, splay corners added to the 
building, stairs added to access rear landscaped area from 
communal open space and increased floor to ceiling heights by 
50mm, at each residential level. 

• Amended materials and finishes schedule 
• Additional sun studies, with the approved development at Nos. 465-

467 Parramatta Road included. 
• Amended stormwater plans, relocating the OSD tank 
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• Amended waste report 
• Amended Clause 4.6 (Diverse Housing) request 
• Amended traffic engineering report 
 
Renotification was not required on the basis of the amendments. 

18/10/2024 Further amended plans were received, increasing the amount of 
commercial waste area. No changes were made to the previously 
submitted building envelope. 
 
In addition, an amended Section 4.6 request was submitted in relation 
to the FSR development standard. 

 

5.  Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
A.   Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
 
State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
Chapter 4 Remediation of land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 
to the carrying out of any development on land unless: 
 

(a)  it has considered whether the land is contaminated, and 
(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

(c)  if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

  
In considering the above, the applicant has undertaken a Stage 2 detailed site investigation 
which found evidence of contamination on the site and subsequently submitted a Remediation 
Action Plan. This includes elevated concentrations of lead and carcinogens, as well as 
asbestos. 
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The applicant has provided a report that concludes: 
 

The site is suitable for the proposed mixed land use, from a contamination perspective, 
subject to:  

• Conducting a post demolition contamination assessment across the site; and  
• Excavation and disposal of identified contaminated soils, as part of the 

construction of the proposed single-level basement. Excavation and disposal 
of contaminated soils should be conducted in accordance with a remedial 
action plan (RAP), prepared in accordance with the NSW EPA (2020) reporting 
guidelines. 

 
On the basis of this report the consent authority can be satisfied that the land will be suitable 
for the proposed use and that the land can be remediated in accordance with the submitted 
RAP. The proposed scope of works and excavation for the proposed development will enable 
removal of the contaminated soils 
 
SEPP No. 65 - Design Quality of Residential Apartment Development  
 
Section 28 of SEPP 65 requires the consent authority to consider any comments from the 
Council’s Architectural Excellence Design Review Panel (AEDRP), the Schedule 1 Design 
quality principles and the Apartment Design Guide (ADG).  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the development 
and demonstrates, in terms of the Apartment Design Guide (ADG), how the objectives in Parts 
3 and 4 of the guide have been achieved.  
 
In accordance with Section 6A of the SEPP certain requirements contained within LDCP do 
not apply. In this regard the objectives, design criteria and design guidelines set out in Parts 
3 and 4 of the ADG prevail.  
 
The following provides further discussion of the relevant issues: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
 

• Communal open space has a minimum area equal to 25% of the site. 
• Developments achieve a minimum of 50% direct sunlight to the principal usable part 

of the communal open space for a minimum of 2 hours between 9.00am and 3.00pm 
on 21 June (mid-winter). 

 
Comment: The proposal includes 231.52sqm of communal open space, at the first floor level 
and third floor level terraces. These areas equate to 31% of the total site area, which complies 
with this section. Solar access to the proposed communal spaces is summarised as follows: 

• The first floor level communal space (145sqm) will not receive direct sunlight between 
9am and 3pm on 21 June. 
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• The third floor level communal space (86sqm) will receive direct sunlight to at least 
50% of that space between 9am and 1pm on 21 June. 

Although the first floor communal open space will not receive compliant solar access, it is 
accepted that the communal space at the third floor level which does receive compliant solar 
access is likely to be more frequently used due to the amenity and dimensions of that space. 
A variation to the solar access requirement for the communal space is therefore supported on 
merit. 
 
Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 
Site Area Deep Soil Zone (% of site area) 
650sqm – 1,500sqm 7% (52.234sqm) with minimum dimension of 3m 
 
Comment: The proposed development includes a consolidated area of 88.19sqm of deep soil 
landscaping at the southern extent of the site. That area has a minimum dimension of 3m, 
which complies with the requirements of this section. 
 
Visual Privacy/Building Separation  
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:   
 
Room Types Minimum Separation 
Up to 12 metres (4 storeys 
Habitable rooms and balconies  6m 
Non-habitable rooms   3m 
 
Comment: The proposed building complies with the building separation at all levels, with the 
exception of the communal open space at the first floor level. Trafficable areas of the 
communal area are setback between 4.25m and 4.66m from the southern rear boundary. The 
proposed design includes a planter forward of the balconies, as well as a fence along part of 
the southern boundary above the planter. These will support an acceptable visual privacy 
outcome in accordance with the objective of this section.  
 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 

• Living rooms and private open spaces of at least 70% of apartments in a building 
receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-
winter. 

• A maximum of 15% of apartments in a building receive no direct sunlight between 
9.00am and 3.00pm at mid-winter. 
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Comment: The submitted shadow diagrams indicate that 90% of apartments will receive at 
least 2 hours of solar access to their living rooms and private open space, with 10% of 
apartments receiving no direct sunlight in mid winter (Unit 02-05). That unit is located at the 
southern elevation of the second floor level, which limits potential solar access to the living 
areas and private open space of that property.  
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 

• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 
building.  

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

  
Comment: 72% (8/11) of apartments are naturally cross ventilated. No apartments exceed 
the maximum depth requirement. 
 
Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 
Minimum Ceiling Height 
Habitable Rooms  2.7m 
Non-Habitable  2.4m 
 
Comment: Floor to ceiling heights ranging between 2.8m and 3m have been provided within 
the residential components of the building, which complies with this section. 
 
Apartment Size and Layout  
 
The ADG prescribes the following minimum apartment sizes: 
 
Apartment Type  Minimum Internal Area  
1 bedroom 50sqm 
2 Bedroom 70sqm  
3 Bedroom 90sqm 
 
Note: The minimum internal areas include only one bathroom. Additional bathrooms increase 

the minimum internal area by 5sqm each. 
 
In addition to the above, the ADG prescribes the following requirements for apartment layout 
requirements: 
 

• Every habitable room must have a window in an external wall with a total minimum 
glass area of not less than 10% of the floor area of the room. Daylight and air may not 
be borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
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• In open plan layouts (where the living, dining, and kitchen are combined) the maximum 
habitable room depth is 8 metres from a window. 

• Master bedrooms have a minimum area of 10sqm and other bedrooms 9sqm 
(excluding wardrobe space). 

• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
• Living rooms or combined living/dining rooms have a minimum width of 4 metres for 2 

bedroom apartments. 
• The width of cross-over or cross-through apartments are at least 4 metres internally to 

avoid deep narrow apartment layouts.  
 
Comment: The proposal complies with this section as follows: 
 

• Each one bedroom unit has an area exceeding 50sqm; 
• Each two bedroom unit (all of which have two bathrooms) have an area exceeding 

75sqm; 
• Two of the three bedroom units (both of which have two bathrooms) have an area 

exceeding 100sqm. Unit 01-01 has an area of 97sqm, which does not comply with the 
100sqm requirement. This variation is supported given the increased external terrace 
areas provided to each bedroom and living room and on the basis of the demonstrated 
useability by the realistically scaled furniture layout submitted; 

• Every habitable room has a window with compliant dimensions to enable circulation 
and natural light; 

• Each unit complies with the maximum habitable room depth requirements for open 
plan living areas, with the exception of Units 01-01 and 02-01. Those units are naturally 
cross ventilated which will support internal amenity to those spaces; 

• Each bedroom complies with the minimum area requirements for master bedrooms 
and other bedrooms. There are several bedrooms throughout the building which do 
not comply with the 3m minimum dimension requirement. To require strict compliance 
would impact upon the main living areas, which is not the preferred outcome. 
Considering each of the non-complying bedrooms is complemented by a terrace, this 
variation is supported on merit; 

• Living rooms are a minimum of 4m in width. 
 
Private Open Space and Balconies  
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 
Dwelling Type Minimum Area Minimum Depth 
Studio apartments 4sqm - 
1 bedroom apartments 8sqm 2m 
2 Bedroom apartments 10sqm 2m 
 
Note: The minimum balcony depth to be counted as contributing to the balcony area is 1 metre. 
 
Comment: Each unit is provided with balcony areas which comply with this section, with a 
minimum depth greater than 2m. Where a balcony depth may be part less than 2m, such as 
within Unit 01-01, this is offset by a larger main terrace off the living room and is acceptable. 
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Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 
Apartment Type Minimum Internal Area 
2 Bedroom apartments 8m3 
3+ Bedroom apartments 10m3 
 
Note: At least 50% of the required storage is to be located within the apartment. 
 
Comment: All units within the building comply with the storage requirements of this section, 
with the exception of Units 01-01 and 03-01, which have a shortfall of 1m3 each. A design 
change condition is recommended to be included on any consent granted, to provide an 
additional cubic metre of storage for those units at the basement level. 
 
In considering the above, it is considered that the proposal is acceptable on merit against the 
Schedule 1 design quality principals and the applicable objectives of the ADG. 
 
SEPP (Housing) 2021 
 
Chapter 4 Design of residential apartment development  
 
Chapter 4 of the Housing SEPP applies to the proposed development, given the scope of 
works for a shop-top housing building. An assessment of the relevant sections under that 
chapter is undertaken below. 
 

Section Proposed Compliance 
Section 142  
Aims of chapter 

The proposed development satisfies the aims of this 
Chapter. 

Yes 

Section 145 
Referral to design 
review panel for 
development 
applications  

Section 145 of the Housing SEPP requires the consent 
authority to consider any comments from the Council’s 
Architectural Excellence Design Review Panel 
(AEDRP), the design principles set out in Schedule 9 
and the Apartment Design Guide (ADG). The 
application was considered by Council’s AEDRP on 19 
June 2024, with the recommendations of the panel 
subsequently sent to the applicant. Amended plans 
were received on 3 October, making amendments to 
the proposal in accordance with the recommendations 
of the AEDRP. This included: 
• Increasing floor to ceiling heights in residential 

floors by 50mm; 
• Accessible WC added to communal open space; 
• Stairs added between rear landscaped area and 

communal open space at L1; 
• Ground floor lobby space refined to remove 

garbage chute element; 

Yes 
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Section Proposed Compliance 
• South-eastern corner of the building has been 

squared off. 
 

Section 147 
Determination of 
development 
applications and 
modification 
applications for 
residential apartment 
development 

In accordance with Section 147, the following matters 
have been considered: 
(a)  the quality of the design of the development, 

evaluated in accordance with the design principles 
for residential apartment development set out in 
Schedule 9, 

(b)  the Apartment Design Guide, 
(c)  the advice received from the Inner West 

Architectural Excellence Design Review Panel. 
 

Yes 

Section 148  
Non-discretionary 
development standards 
for residential 
apartment development 
– the Act, s 4.15 

Part 3J of the ADG (in accordance with the Guide to 
Traffic Generating Developments) requires a minimum 
of 14 resident car spaces, while the LDCP requires 8 
spaces be provided. In accordance with Part 3J of the 
ADG, the lesser requirement applies, therefore 8 
spaces are required.  
 
The proposed development includes 16 residential 
parking spaces, which complies with the LDCP and this 
requirement. 

Yes 

Each apartment complies with the minimum internal 
areas under Part 4D of the ADG. 

Yes 

The proposed ceiling heights are greater than the 
recommended minimum ceiling heights specified in 
Part 4C of the ADG. 

Yes 

 
SEPP (Sustainable Buildings) 2022  
 
The applicant has included a BASIX Certificate as part of the lodgment of the application 
(lodged within 3 months of the date of the lodgment of this application) in compliance with the 
EP & A Regulation 2021. 
 
SEPP (Transport and Infrastructure) 2021 
 
Chapter 2 Infrastructure 
Development likely to affect an electricity transmission or distribution network 
 
The proposed development meets the criteria for referral to the electricity supply authority 
within Section 2.48 of the Transport and Infrastructure SEPP and has been referred for 
comment for 21 days. 
 
Ausgrid provided comments with regard to underground cables and/or overhead powerlines 
in the vicinity of the development which have been included as conditions in the 
recommendation.  
 
Overall, subject to compliance with relevant Ausgrid Network Standards and SafeWork NSW 
Codes of Practice the proposal satisfies the relevant controls and objectives contained within.  
 
SEPP (Biodiversity and Conservation) 2021 
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Chapter 6 Water Catchments  
 
Section 6.6 under Part 6.2 of the Biodiversity and Conservation SEPP provides matters for 
consideration which apply to the proposal. The subject site is located within the designated 
hydrological catchment of the Sydney Harbour Catchment and is subject to the provisions 
contained within Chapter 6 of the above Biodiversity Conservation SEPP.  
 
It is considered that the proposal remains consistent with the relevant general development 
controls under Part 6.2 of the Biodiversity Conservation SEPP and would not have an adverse 
effect in terms of water quality and quantity, aquatic ecology, flooding, or recreation and public 
access. 
 
Inner West Local Environmental Plan 2022  
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 

Section Proposed Compliance 
Section 1.2 
Aims of Plan  

The proposal satisfies the section as follows: 
• The proposal encourages development that 

demonstrates efficient and sustainable use of 
energy and resources in accordance with 
ecologically sustainable development principles, 

• The proposal facilitates economic growth and 
employment opportunities within Inner West, 

• The proposal encourages diversity in housing to 
meet the needs of, and enhance amenity for, Inner 
West residents, 

• The proposal creates a high quality urban place 
through the application of design excellence in all 
elements of the built environment and public 
domain, 

• The proposal prevents adverse social, economic 
and environmental impacts on the local character 
of Inner West, 

• The proposal prevents adverse social, economic 
and environmental impacts, including cumulative 
impacts 

Yes 

 
Part 2 – Permitted or prohibited development 
 

Section Proposed Compliance 
Section 2.3  
Zone objectives and 
Land Use Table 
 

• The application proposes construction of a shop-
top housing development. Shop top housing is 
permitted with consent within the E1 Local Centre 
zone. 

 

Yes 
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Section Proposed Compliance 
The objectives for the E1 Local Centre zone are stated 
as follows: 
 
• To provide a range of retail, business and 

community uses that serve the needs of people 
who live in, work in or visit the area. 

• To encourage investment in local commercial 
development that generates employment 
opportunities and economic growth. 

• To enable residential development that contributes 
to a vibrant and active local centre and is consistent 
with the Council’s strategic planning for residential 
development in the area. 

• To encourage business, retail, community and 
other non-residential land uses on the ground floor 
of buildings. 

• To provide employment opportunities and services 
in locations accessible by active transport. 

• To provide retail facilities and business services for 
the local community commensurate with the 
centre’s role in the local centres hierarchy. 

• To ensure Inner West local centres are the primary 
location for commercial and retail activities. 

• To ensure that new development provides diverse 
and active street frontages to attract pedestrian 
traffic and to contribute to vibrant, diverse and 
functional streets and public spaces. 

• To enhance the unique sense of place offered by 
Inner West local centres by ensuring buildings 
display architectural and urban design quality and 
contributes to the desired character and cultural 
heritage of the locality. 

 
The proposal is consistent with the zone objectives as 
follows: 
• The proposed development includes three 

commercial tenancies at street level, which will 
serve the needs of people who live in, work in and 
visit the area; 

• The proposed retail tenancies will generate 
employment opportunities and economic growth; 

• The proposed development includes residential 
components which will contribute to a vibrant and 
active local centre, consistent with Council’s 
strategic planning for the area; 

• The proposal will provide employment 
opportunities accessible by active transport modes; 

• The proposed retail facilities are commensurate 
with the role of the surrounding centre in the local 
centres hierarchy; 

• The proposed development includes active street 
frontages to both Jarrett and Rofe Streets; 

• The proposal, as amended, displays architectural 
and urban design quality, while contributing to the 
desired character of the locality. 
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Section Proposed Compliance 
Section 2.7  
Demolition requires 
development consent  

The proposal satisfies the section as follows: 
• Demolition works are proposed, which are 

permissible with consent; and  
• Standard conditions are recommended to manage 

impacts which may arise during demolition. 

Yes, subject 
to conditions 

 
Part 4 – Principal development standards 
 

Section Proposed Compliance 
Section 4.4 
Floor space ratio  

Maximum 1:1 or 746.2sqm N/A,  
Section 4.4A 

applies – 
see below 

Proposed 1.57:1 or 1,174.51sqm  
Variation N/A 

Section 4.4A  
Exception to maximum 
floor space ratio for 
active street frontages 

Maximum 1.5:1 or 1119.3sqm No 

Proposed 1.57:1 or 1,174.51sqm  

Variation 55.21sqm or 5% 

Section 4.5  
Calculation of floor 
space ratio and site 
area  

The site area and floor space ratio for the proposal has 
been calculated in accordance with the section. 

Yes 

Section 4.6  
Exceptions to 
development standards 

The applicant has submitted a variation request in 
accordance with Section 4.6 to vary Section 4.4A.  

See 
discussion 

below 
 
Section 4.6 – Exceptions to Development Standards  
  
Exception to maximum Floor Space Ratio for active street frontages development standard 
(under Section 4.4A) 
  
The applicant seeks a variation to Section 4.4A(3) under Section 4.6 of the IWLEP by 
55.21sqm or 5%. Section 4.6 allows Council to vary development standards in certain 
circumstances and provides an appropriate degree of flexibility to achieve better design 
outcomes.  
  
A written request has been submitted to Council in accordance with Section 4.6(3) of the 
IWLEP justifying the proposed contravention of the development standard. In order to 
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 
instance, the proposed exception to the development standard has been assessed against 
the objectives and provisions of Section 4.6 of the IWLEP below.   
 
Whether compliance with the development standard is unreasonable or unnecessary  
  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the standard are achieved 
notwithstanding the numeric non-compliance.   
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The objective of Section 4.4A is “to provide floor space incentives for mixed use 
development incorporating active street frontages in Zone E1 Local Centre”. The written 
request provides the following justification in response to this objective: 
 

• The subject site is located at the intersection of Jarrett Street and Rofe Street and 
proposes three (3) commercial tenancies that directly front and open to Jarrett Street 
or Rofe Street, with the corner tenancy fronting both streets. 

• The proposed development comprises a mixed use development that provides both 
residential and non-residential uses within the building; 

• The scale and form of the proposed development is compatible with the desired 
character of the area. 

• The proposed mixed use building is considered to reflect the desired character of the 
area and is a response to the renewal being undertaken along the Parramatta Road 
Corridor and adjacent lands. 

• The existing surrounding building typologies consist of a mix of single dwellings and 2-
6 storey mixed use buildings with a new mixed use development adjoining the site to 
the south-west and being of a similar typology to the proposed development. 

• The building will be constructed using a combination of textures including rendered 
and painted concrete walls, metal composite cladding, anodized aluminium louvers 
and dark anodized aluminium window and sliding door frames. The multi layered 
facade consists of a variety of materials colours and design elements that provides 
articulation and provides a top/middle/bottom visual appearance to break up bulk & 
integrate with the desired character for the precinct. 

 
The reasoning in the submitted written request is accepted as demonstrating that the objective 
has been achieved notwithstanding the variation. In particular, it is accepted that the proposed 
shop-top housing development will deliver a mixed use development while presenting an 
active street frontage to both Jarrett Street and Rofe Street. The design includes three 
separate commercial premises which occupy the majority of building frontages and will support 
an appropriate interface with the public domain. As indicated in the written request, the 
proposed mixed use building is reflective of the desired future character of the sub area, as a 
key corner site. 
 
Accordingly, the breach is consistent with the objective of the standard. 
  
As the proposal achieves the objective of the standard, compliance is considered 
unreasonable and unnecessary in this instance.  
  
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
  
Pursuant to Section 4.6(3)(b), the Applicant advances three environmental planning grounds 
to justify contravening the FSR development standard. Each will be dealt with in turn:  
 
 Environmental Planning Ground 1 – The overall bulk and scale of the building is acceptable 
in terms of its scale and built form and the relationship of the building to the adjoining and 
surrounding residential development. As a corner site, the building is consistent with the scale 
and density of the existing development in the locality, while maintaining a scale and visual 
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presentation compatible with the mixed-use character of other developments in the vicinity of 
the site. As indicated by the applicant, the proposed building does not present an unacceptable 
bulk and scale to the streetscape or neighbouring properties. The building complies with 
building separation requirements under the ADG, with rear setbacks of between 6.28m and 
10.77m provided at the second floor level and setback further again at the third floor level 
above.  The proposed building design utilises varied building setbacks, awnings above the 
footpath and open balconies to the Jarrett Street and Rofe Street boundaries. These measures 
result in a building which has an apparent three storey height when viewed from the public 
domain. Considering the scale of development anticipated for the surrounding area and the 
prominence of the subject site at the corner of Rofe and Jarrett Streets, the proposed mixed 
use development is compatible with the scale of existing and anticipated development in the 
locality. This environmental planning ground is accepted. 
  
Environmental Planning Ground 2 – The additional 55.21sqm of gross floor area pertains 
to the residential, non-residential waste and recycling rooms, bulky waste room and two (2) 
additional parking spaces beyond the DCP minimum requirement located at ground floor level. 
These areas do not necessarily add to the building footprint or cause the built form to be 
excessively bulky.  This environmental planning ground is accepted because the extent of the 
variation may be attributed to elements of the building which do not result in an overall increase 
in building bulk and scale. Considering the parking, building services, waste and storage areas 
required for a development of this scale, a basement level is required. A larger basement 
could be provided, although this would require further excavation of the site, particularly 
towards the southern side boundary and closer to neighbouring properties, and is not a viable 
option. Another alternative would be to locate the waste storage areas at the basement level, 
although this would increase the waste travel distance and is not a viable option. 
  
Environmental Planning Ground 3 - The proposed development is not objectionable in itself 
and will deliver a new mixed use development in a well suited location that will be in keeping 
with the character of the area and will contribute to the redevelopment of the locality 
commensurate with the anticipated form and scale of new development in an E1 - Local Centre 
environment. This environmental planning ground is accepted because the proposed 
development will provide a form and use which is consistent with the desired character of the 
area and the E1 Local Centre zone.  
  
Cumulatively, the grounds are considered sufficient to justify contravening the development 
standard.  
 
For the reasons outlined above, it is recommended that the section 4.6 exception be granted.  
Part 6 – Additional local provisions 
 

Section Proposed Compliance 
Section 6.1  
Acid sulfate soils  

The site is identified as containing Class 5 acid sulfate 
soils. The proposal is considered to adequately satisfy 
this section as the application does not propose any 
works that would result in any significant adverse 
impacts to the watertable. 

Yes 

Section 6.2  
Earthworks  

The proposed earthworks are unlikely to have a 
detrimental impact on environmental functions and 
processes, existing drainage patterns, or soil stability. 

Yes 
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Section Proposed Compliance 
Section 6.3  
Stormwater 
Management  

The development maximises the use of permeable 
surfaces, includes on site retention as an alternative 
supply and subject to standard conditions would not 
result in any significant runoff to adjoining properties or 
the environment.  

Yes, subject 
to conditions 

Section 6.8  
Development in areas 
subject to aircraft noise 

The site is located within the ANEF 20-25 contour, and 
as such an Acoustic Report was submitted with the 
application. The proposal is capable of satisfying this 
section as conditions have been included in the 
development consent to ensure that the proposal will 
meet the relevant requirements of Table 3.3 (Indoor 
Design Sound Levels for Determination of Aircraft 
Noise Reduction) in AS 2021:2015, thereby ensuring 
the proposal’s compliance with the relevant provisions 
of Section 6.8 of the IWLEP 2022. 

Yes, subject 
to conditions 

Section 6.9 
Design excellence 

The proposed development is for the construction of a 
new building that exceeds 14 metres in height. The 
development is therefore required to demonstrate 
design excellence. This section is considered below 
this table. 

Yes, see 
discussion 

below 

Section 6.13 
Residential 
accommodation in 
Zones E1, E2 and MU1 

The proposal seeks consent for a part residential use 
within the E1 Local Centre zone, as a shop-top housing 
development. The proposed satisfies Section 6.13 of 
the IWLEP as follows: 
 
• The proposal is for a mixed use development, and 
• The development will have an active street frontage 

to both Jarrett Street and Rofe Street, and 
• The development is compatible with the desired 

character of the area in relation to its bulk, form, 
uses and scale. 

Yes 

Section 6.14 
Diverse housing 

Section 6.14 requires: 
• Min 25% of units to be studio/1 bedroom 
• Max 30% of units to be 3+ bedroom 

 
The proposed shop top housing development provides 
the following mix of dwelling types: 

• 2 x 1 bedroom units (18% of the total) 
• 6 x 2 bedroom units (55% of the total) 
• 3 x 3 bedrooms units (27% of the total) 

 
Considering the above, the proposal seeks a variation 
to the standard, with less than the required percentage 
of 1 bedroom units. A Section 4.6 Request has been 
submitted and is considered below this table. 

No, see 
below 

 
Section 6.9 Design Excellence 
 
Section 6.9 of the IWLEP relates to Design Excellence and applies to the proposed 
development given the proposed building part exceeds 14 metres in height. Section 6.9(4) 
requires the consent authority to be satisfied of several matters when considering whether a 
development exhibits design excellence: Each matter is addressed as follows: 
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(a) whether a high standard of architectural design, materials and detailing appropriate to 

the building type and location will be achieved, 
 
The proposed building, as amended, demonstrates a high standard of architectural design, 
materials and detailing appropriate to the building type and location of the site.  
 

(b) whether the form and external appearance of the development will improve the quality 
and amenity of the public domain, 

 
The proposed building form and overall external appearance will improve the quality of the 
public domain. The proposal includes active street frontages to both Rofe Street and Jarrett 
Street, which will improve the quality of the public domain. 
 

(c) whether the development detrimentally impacts on view corridors and landmarks, 
 
The proposed development will result in view impacts to neighbouring properties, although 
assessment of these impacts finds these to be reasonable on merit. A view assessment is 
provided at Section 5(b) of this report. 
 

(d)  whether the development detrimentally impacts on land protected by solar access 
controls established in the relevant development control plan, 

 
Overshadowing impacts have been reasonably minimised and the proposed development 
complies with the relevant provisions of the Leichhardt DCP. 
 

(e) the requirements of the relevant development control plan, 
 
The proposed development has been assessed against the requirements of the LDCP, which 
is the relevant development control plan. The proposal generally complies with the 
requirements of that policy. 
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(f) how the development addresses the following matters— 

(i) the suitability of the land for development, 
 
The subject site is zoned E1 Local Centre under the IWLEP. Shop-top housing is listed as a 
permissible use within that zone, while the use is consistent with the zone objectives. The 
subject site is considered suitable for the development. 
 

(ii) existing and proposed uses and use mix, 
 

The existing uses of the site as a mixed residential and industrial uses are largely consistent 
with the proposed mix of residential and commercial uses as a shop-top housing development. 
The proposed mix of uses is consistent with the existing and desired future character for the 
precinct. 
 

(iii) heritage issues and streetscape constraints, 
 
The subject site is not heritage listed, nor is it within a heritage conservation area. The site 
does not adjoin any heritage items. The site is not affected by any streetscape constraints. 
 

(iv) the relationship of the development with other existing or proposed development 
on the same site or on neighbouring sites in terms of separation, setbacks, amenity 
and urban form, 

 
The proposed development has generally been designed to mitigate amenity impacts on the 
neighbouring property and surrounding urban form. The building generally complies with 
building separation requirements and building setbacks, while the overall height and scale of 
the building has been allocated to reasonably minimise shadowing and view loss to 
surrounding properties.  
 

(v) bulk, massing and modulation of buildings, 
 
Building bulk and massing has been designed to minimise overall visual scale within the 
streetscape through incorporating varied setbacks and providing terraces forward of the 
building façade, modulating the building design. 
 

(vi) street frontage heights, 
 
The proposed building incorporates a three storey street front presentation to Jarrett Street 
and Rofe Street, which is an acceptable scale having regard to existing development and the 
desired future character of the surrounding area. Providing an increased height at the street 
is acceptable given allocating bulk at the southern extent of the site would have increased 
impact upon neighbouring properties, particularly in relation to overshadowing. 
 

(vii) environmental impacts, including sustainable design, overshadowing, wind and 
reflectivity and visual and acoustic privacy, 

 
The proposed development has minimised environmental impacts, with a sustainable design 
incorporating landscaped area on the building and within the rear setback. The proposal will 
result in an acceptable outcome having regard to visual and acoustic privacy for occupants 
and neighbouring properties. Overshadowing impacts have been reasonably minimised and 
the proposed development complies with the relevant provisions of the Leichhardt DCP. 
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(viii) the achievement of the principles of ecologically sustainable development, 

 
The design of the proposed development has employed sustainable initiatives and elements, 
relating to wall and roof insulation, installation of water efficient fixtures and fittings, water 
efficient design, cross ventilation and electric cooking facilities.  Single phase air condition 
systems have been provided for all apartments. A BASIX Certificate has been submitted 
demonstrating compliance with relevant sustainability requirements. 

 
(ix) pedestrian, cycle, vehicular and service access, circulation and requirements, 

including the permeability of any pedestrian network, 
 
The proposal includes vehicle access to the site from Jarrett Street, in a similar location to the 
existing crossover. Separate pedestrian access is provided to all commercial and residential 
components of the site, with the main residential lobby accessed from Rofe Street.  
 
A building splay is provided at the intersection of Jarrett Street and Rofe Street, which will 
support pedestrian sightlines. 
 

(x) the impact on, and proposed improvements to, the public domain, including 
landscape design, 

 
An awning is proposed above the majority of the frontage of the site, particularly along Jarrett 
Street and the commercial components of Rofe Street. Subject to a deferred commencement 
condition, the awning provides adequate clearance above the footpath. The proposal will not 
impact upon the existing planter beds within the road reserve at the intersection of Jarrett and 
Rofe Streets. 
 

(xi) the relationship of the development with the street and building frontage. 
 
The proposal includes three commercial premises at street level, which will assist with 
activating the street frontages (depending on the future uses). The proposed building design 
includes glazing along each frontage to ensure the building is engaged with the street and 
support CPTED.  
 
Section 4.6 – Exceptions to Development Standards  
  
Diverse Housing development standard (Under Section 6.14) 
  
The applicant seeks a variation to the number of one bedroom/studio units required under the 
Diverse Housing development standard by 28%. Section 4.6 of the IWLEP allows Council to 
vary development standards in certain circumstances and provides an appropriate degree of 
flexibility to achieve better design outcomes.   
 
A written request has been submitted to Council in accordance with Section 4.6(3) of the 
IWLEP 2022 justifying the proposed contravention of the development standard. In order to 
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 
instance, the proposed exception to the development standard has been assessed against 
the objectives and provisions of Section 4.6 of the IWLEP 2022 below.  This development 
standard is not excluded under Section 4.6(8) and a Section 4.6 request may therefore be 
considered. 
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Whether compliance with the development standard is unreasonable or unnecessary  
  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the diverse housing standard are 
achieved notwithstanding the numeric non-compliance.   
  
The objective of Section 6.14 is “to ensure the provision of a mix of dwelling types in 
residential flat buildings and mixed use development that includes shop top housing”.  
 
The response within the Written Request is summarised as follows: 
• Of the proposed eleven (11) apartments, only 2 x 1 bedroom apartments (dwellings) are 

proposed, equating to only 18% of the overall dwelling mix. This represents a variation of 
7% below the prescribed 25% standard. Conversely, the 3 x 3 bedroom apartments equate 
to 27% of the dwelling mix and therefore satisfy the requirement at (b) that no more than 
30% of the dwellings are to contain at least 3 bedrooms.  

• Current ABS data suggests that the lowest demand for housing type in the Leichhardt area 
is for one bedroom dwellings and that the average family size is for 2.9 people. 

• Council records indicate there are several current applications for boarding houses/co-
living housing that include a proportion of affordable rental housing, therefore the demand 
for one bedroom rental apartments in mixed use buildings would likely be reduced as other 
forms of housing become available. 

• Adjusting the dwelling mix to provide an additional one bedroom apartment and remove a 
two bedroom apartment to comply with this section is considered contrary to the actual 
demand for studios and/or one bedroom apartments. 

 
As indicated by the applicant’s analysis, adjusting the dwelling mix to enable strict compliance 
would be considered contrary to the actual demand for studios and one bedroom units. 
Instead, the submitted unit mix is considered an acceptable response to providing a mix of 
dwelling types within the proposed shop-top housing development.  
 
Accordingly, the breach is consistent with the objective, therefore compliance is considered 
unreasonable and unnecessary in this instance.  
  
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
  
Pursuant to Section 4.6(3)(b), the Applicant advances two environmental planning grounds to 
justify contravening the diverse housing development standard. Each will be dealt with in turn:  
  
Environmental Planning Ground 1 – The proposed housing mix will provide a variety of 
housing types that will suit a wide demographic and the proportion of one bedroom units 
versus two and three bedroom units is considered appropriate and will cater for various 
households. 
 



Inner West Local Planning Panel ITEM 6 
 

PAGE 373 
 

As indicated by the applicant, the proposal includes two-bedroom units as the dominant unit 
size proposed. Despite the variation, the development will continue to provide a mixture of unit 
types, which will continue to cater for a variety of household types. This environmental 
planning ground is accepted, given the adaptable nature of two bedroom units which will 
appeal to a greater proportion of the surrounding demographic and the mixture of unit sizes 
proposed in relation to the relatively small scale nature of the development itself.  
  
Environmental Planning Ground 2 – ABS census data for Leichhardt indicates that the 
highest proportion of family composition in the Leichhardt region was couples with children 
under 15 years, with an average family size of 2.9 people. The highest proportion of 
households was family households, with significantly lower single person households, 
signifying the lowest demand to be for one bedroom dwellings.  
 
The applicant’s analysis is accepted, given there is a greater demand for larger unit sizes on 
the basis of household sizes within the Leichhardt statistical region. This environmental 
planning ground is accepted because the proposed unit mix is considered to be representative 
of the associated demand. 
  
Cumulatively, the grounds are considered sufficient to justify contravening the development 
standard.  
  
For the reasons outlined above, it is recommended that the section 4.6 exception be granted.  
 
B.   Development Control Plans 
 
Summary 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013 (LDCP). As per Section 149 of the 
Housing SEPP, where there is a control under a DCP and the ADG, the ADG prevails. 
 

LDCP  Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  Yes 
  
Part C  
C1.0 General Provisions Yes 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition Yes 
C1.5 Corner Sites Yes 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes, subject to conditions 
C1.9 Safety by Design Yes 
C1.10 Equity of Access and Mobility Yes 
C1.11 Parking Yes 
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C1.12 Landscaping Yes 
C1.14 Tree Management Yes 
C1.16 Structures in or over the Public Domain: Balconies, Verandahs 
and Awnings 

Yes 

C1.21 Green Roofs and Green Living Walls Yes 
  
Part C: Place – Section 2 Urban Character  
C2.2.3.1 Excelsior Estate Distinctive Neighbourhood No – see discussion 
C2.2.3.1(b) Parramatta Road/Jarrett Street Sub Area Yes 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes 
C3.2 Site Layout and Building Design  Yes 
C3.3 Elevation and Materials  Yes 
C3.5 Front Gardens and Dwelling Entries  Yes 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  No – satisfies provisions of 

Section 4E of the ADG 
C3.9 Solar Access  Yes 
C3.10 Views  Yes – see discussion 
C3.12 Acoustic Privacy  Yes 
C3.14 Adaptable Housing  Yes 
  
Part C: Place – Section 4 – Non-Residential Provisions  
C4.1 Objectives for Non-Residential Zones Yes 
C4.2 Site Layout and Building Design Yes 
C4.3 Ecologically Sustainable Development Yes 
C4.4 Elevation and Materials Yes 
C4.6 Shopfronts Yes 
C4.15 Mixed Use Yes 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes 
D2.5 Mixed Use Development  Yes 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With Development 
Applications  

Yes 

E1.1.1 Water Management Statement  Yes 
E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.2 Water Management  Yes 
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
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E1.2.3 On-Site Detention of Stormwater  Yes 
E1.2.5 Water Disposal  Yes 

 
The following provides discussion of the relevant issues: 
 
Section C2.2.3.1 and Section C3.2 Building Envelope 
 
Control C13 under Section C3.2 of the LDCP relates to the building envelope control in 
accordance with the relevant Distinctive Neighbourhood controls. The subject site is located 
within the Excelsior Estate Distinctive Neighbourhood, which indicates a building wall height 
of 3.6m at Control C9. The proposed development does not comply with this provision, with 
an external wall height of between 9.7m and 11.5m to Rofe Street and 11.5m and 12.9m to 
Jarrett Street. 
 
The subject site is located within the Parramatta Road / Jarrett Street Sub Area which is zoned 
E1 Local Centre under the IWLEP. Though there is no building envelope control stipulated for 
that sub area, the zoning of the site anticipates higher density development on the subject 
site. Having regard to existing and approved development in the surrounding area, the 
proposed four storey development will be a similar overall scale. In particular, this includes: 

• Existing five storey building at Nos. 469-475 Parramatta Road to the south-west 
• Existing three storey building at No. 463 Parramatta Road to the south  
• Approved five storey boarding house at Nos. 465-467 Parramatta Road.  

 
Jarrett Street is predominately two storeys in height, though includes a five storey residential 
flat building at No. 36 Jarrett Street (also known as Nos. 447-451 Parramatta Road). 
 
Irrespective of the proposed building envelope variation, the proposal remains consistent with 
Objective O4 under Section C3.2 of the LDCP. In particular, the proposed development has 
been designed and scaled to reinforce the desired future character of Jarrett Street and the 
surrounding area. The proposed building incorporates recesses at each level, with increased 
building setbacks which limit the apparent building height when viewed from the public domain. 
The proposal will also emphasise the vibrancy of Jarrett Street and the public domain through 
incorporating street level commercial tenancies at each frontage. As indicated in this 
assessment, the proposal will create a high level of residential amenity for future occupants 
and reasonably protect neighbouring amenity. 
 
On balance, the proposed building envelope is acceptable, particularly considering the desired 
future character for the surrounding area. 
 
Section C3.10 - Views  
 
The proposed development will likely impact upon the availability of views from surrounding 
residential properties, particularly from Nos. 469-475 Parramatta Road to the south-west.  
 
Council relies on the Planning Principle relating to view sharing established by the NSW Land 
and Environment Court in Tenacity Consulting v Warringah Council [2004] NSWLEC 140 for 
further assessment against view loss. This view assessment is on the basis of the submitted 
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architectural plans, survey information and a site inspection of the following units within Nos. 
469-475 Parramatta Road: 

• 1/469-475 Parramatta Road; 
• 5/469-475 Parramatta Road; 
• 21/469-475 Parramatta Road 

 
An assessment under Tenacity is undertaken below for each of the abovementioned 
properties. 
 
 
Unit 1/469-475 Parramatta Road: 
 
Step 1: Assessment of the views to be affected 
 
The views available from Unit 1/469-475 Parramatta Road include district views of Lilyfield 
and Leichhardt (see Figure 2 and Photograph 3). Further district views are also available 
towards the north-east and north-west. The potentially affected views are the district views of 
Leichhardt. 
 

 
Source: Nearmap 

Figure 2: View corridor from No. 1/469-475 Parramatta Road 
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Source: Author 

Photograph 3: Existing view from No. 1/469-475 Parramatta Road living room balcony  
(annotation added) 

Step 2: Consideration of what part of the property the views are obtained 
 
The view is available from the living room balcony of Unit 1. The view is across a rear 
boundary. The views are obtainable from both standing and seated positions. 
 
Step 3: Assessment of the extent of the impact 
 
Given the relative location of the subject site and the balcony of Unit 1, the extent of view loss 
will be negligible and relate solely to a portion of the district views available. The impacted 
view is obtainable at an oblique angle and is not the primary outlook from the affected property. 
Notwithstanding this, the majority of the views from the balcony will be unaffected, including 
those to the north and north-west. 
 
Step 4: Assessment of the reasonableness of the proposal that is causing the impact. 
 
In accordance with Tenacity, where an impact on views arises as a result of non-compliance 
with one or more planning controls, even a moderate impact may be considered unreasonable. 
Although the proposed development results in non-compliance with the FSR development 
standard, these are not considered to contribute to the extent of view impacts to Unit 1. Strict 
compliance with the FSR standard would not resolve the potential view loss to this unit, which, 
in any event, is a negligible impact. 
 
The nominal extent of view impact is such that the proposed development is considered 
acceptable and the view sharing outcome reasonable. 
 
Unit 5/469-475 Parramatta Road: 

Subject site 
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Step 1: Assessment of the views to be affected 
 
The views available from Unit 5 include district views of Lilyfield and Leichhardt (see Figure 3 
and Photographs 4-5). Further district views are also available towards the north-west. The 
potentially affected views are the district views of Leichhardt. 
 

 
Source: Nearmap 

Figure 3: View corridor from No. 5/469-475 Parramatta Road 
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Source: Author 

Photograph 4: Existing view from No. 5/469-475 Parramatta Road living room balcony (standing) 
(annotation added) 

 
Source: Author 

Photograph 5: Existing view from No. 5/469-475 Parramatta Road living room balcony (seated) 
(annotation added) 

 
 

Subject site 

Subject site 
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Step 2: Consideration of what part of the property the views are obtained 
 
The views are obtained across a rear boundary and are available from both a standing and 
seated position. The portion of potentially affected view is obtained at an angle, across the 
corner of the affected property, rather than the primary corridor towards the north.  
 
The views are obtained from the ground floor level of Nos. 469-475 Jarrett Street, which is a 
five storey mixed use building. 
 
Step 3: Assessment of the extent of the impact 
 
The proposed development will result in the partial loss of the existing view from this unit, 
impacting both the standing and seated positions to a similar extent (see Figures 4 and 5). 
As indicated, the views are obtained from a balcony associated with the living room of the 
affected property. The primary outlook to the north of the balcony will be retained. On balance, 
the proposal will result in the loss of approximately 50% of the existing view. Qualitatively, the 
extent of view loss from this position is considered moderate. 
 

 
Source: ADS Architects 

Figure 4: Proposed view from No. 5/469-475 Parramatta Road living room balcony (standing) 
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Source: ADS Architects 

Figure 5: Existing view from No. 5/469-475 Parramatta Road living room balcony (seated) 
 
Step 4: Assessment of the reasonableness of the proposal that is causing the impact. 
 
To require the existing views to be wholly retained would effectively sterilise development on 
the subject site, requiring a significant side setback to be incorporated to retain part of a view 
corridor. Although the proposed development includes a non-compliance with the FSR 
development standard, the extent of variation is not such that strict compliance would 
meaningfully reduce view loss to the affected property.  
 
As indicated under Step 2, the views are obtained from the ground floor level of a five storey 
building. Nos. 469-475 Parramatta Road sits higher in the topography, which creates the 
existing view corridor across properties on the southern side of Jarrett Street, including the 
subject site. The affected property is vulnerable to view impacts from any development 
increasing the building envelope in line with the applicable development standards.  
 
The moderate extent of view impact is such that the proposed development is considered 
acceptable and the view sharing outcome reasonable. 
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Unit 21/469-475 Parramatta Road: 
 
Step 1: Assessment of the views to be affected 
 
There are a number of views available from Unit 21 (see Figure 6 and Photographs 7-9). 
These include: 

• Distant views of the Sydney CBD skyline, Sydney Harbour Bridge and ANZAC Bridge; 
• Distant views of North Sydney CBD; 
• District land views of Leichhardt and Lilyfield; 
• Outlook to Parramatta Road. 

 
The potentially affected views are the CBD skyline views and district views of Leichhardt. 
 

 
Source: Nearmap 

Figure 6: View corridor from No. 21/469-475 Parramatta Road 
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Source: Author 

Photograph 7: Existing view from No. 21/469-475 Parramatta Road living room balcony (standing) 
(annotation added) 

 
Source: Author 

Photograph 8: Existing view from No. 21/469-475 Parramatta Road living room balcony (seated) 
(annotation added) 

Subject site 

Subject site 
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Source: Author 

Photograph 9: Existing view from No. 21/469-475 Parramatta Road bedroom balcony (standing) 
 
Step 2: Consideration of what part of the property the views are obtained 
 
The views are obtained across a rear boundary and are available from both a standing and 
seated position. The portion of potentially affected view is obtained at an angle, across the 
north-eastern corner of the affected property, rather than the primary corridor towards the 
north.  
 
The views are obtained from the third and fourth storeys of Nos. 469-475 Jarrett Street, which 
is a five storey mixed use building. 
 
Step 3: Assessment of the extent of the impact 
 
The proposed development will not impact upon the view from the living room balcony of No. 
21/469-475 Parramatta Road, from both a standing and seated position (see Figures 7 and 
8). The proposed development will slightly obstruct the available district views from the 
bedroom balcony of No. 21/469-475 Parramatta Road (see Figure 9). It is noted that this view 
is currently filtered by existing landscaping on the balcony of the affected property (see 
Photograph 9), which places an emphasis upon the outlook towards the north from that 
space.  
 
Overall, considering the extent of impact and retained views, namely those from a rooftop 
terrace with panoramic views, the view impact is considered negligible. 
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Source: ADS Architects 

Figure 7: Proposed view from No. 21/469-475 Parramatta Road living room balcony (standing) 

 
Source: ADS Architects 

Figure 8: Proposed view from No. 21/469-475 Parramatta Road living room balcony (seated) 
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Source: ADS Architects 

Figure 9: Proposed view from No. 21/469-475 Parramatta Road bedroom balcony (standing) 
 
Step 4: Assessment of the reasonableness of the proposal that is causing the impact. 
 
As indicated, the proposed development does not comply with the FSR development standard. 
In accordance with Tenacity, where an impact on views arises as a result of non-compliance 
with one or more planning controls, even a moderate impact may be considered unreasonable. 
A wholly compliant building envelope would see a reduction in FSR by approximately 50sqm. 
Considering the amount of proposed floor space at the third floor level, requiring strict 
compliance with FSR would not meaningfully reduce the impact on district views from this 
property. It can be reasonably concluded that the affected property is vulnerable to view 
impacts from any development increasing the building envelope in line with the applicable 
development standards. 
 
In this case, the proposal will impact upon district views from one location, being the bedroom 
balcony from a standing position. Notwithstanding this, the primary outlook to the north from 
this room will be unaffected. As indicated under Step 3, No. 21/469-475 Parramatta Road will 
retain all existing views of the CBD skyline, Sydney Harbour Bridge and Anzac Bridge. Where 
the proposed development will impact upon existing views, these relate to district views from 
a bedroom balcony, which is a less frequented space compared to living areas and associated 
balconies.  
 
The negligible extent of view impact is such that the proposed development is considered 
acceptable and the view sharing outcome reasonable. 
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C. The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will not have significant adverse 
environmental, social or economic impacts upon the locality. Potential visual privacy and 
overshadowing impacts are considered below. 
 

Visual Privacy 
The proposed development is sufficiently separated from properties on the opposite side of 
Jarrett Street and Rofe Street to support visual privacy for future occupants and nearby 
residents. In any event, a range of privacy measures are proposed at the northern and eastern 
elevations, including fixed privacy screens and landscaping forward of the glazing line. It is 
noted that the proposed development generally complies with building separation 
requirements under the ADG, with the exception of the communal space at the first floor level.  
 
There will be no visual privacy impacts to units within Nos. 469-475 Parramatta Road, due to 
the change in levels and orientation of openings on the proposed building. The potentially 
affected properties are those at Nos. 463-467 Parramatta Road. Landscaping proposed at the 
southern elevation of the proposed building and within the southern rear setback will support 
visual privacy for occupants and properties to the rear at Nos. 463-467 Parramatta Road. 
 
Private balconies proposed at the first floor level from Unit 01-01 are separated by a minimum 
of 12.5m to the nearest property (Nos. 465-467 Parramatta Road), which is adequate 
separation to support visual privacy for occupants of the site and neighbouring properties. It 
is recommended that a condition be included for the fence screening between the balcony of 
Unit 01-01 and the communal space adjacent to be solid (non-see-through) to a height of 1.8m 
to ensure visual privacy for occupants. 
 
The communal open space proposed at the southern elevation of the first floor level has been 
designed to support visual privacy for occupants and neighbouring properties. In particular, 
the communal open space is offset from neighbouring private open space and openings due 
to changes in topography. Screening is provided at the rear of the communal space.  
 
Windows at south elevation of first floor level, from Unit 01-01 are adequately separated and 
offset from openings on neighbouring properties. The abovementioned condition in relation to 
fence screening at the rear of the balcony of that property will further support visual privacy. 
 
Two terraces are proposed at the south elevation of the second floor level, from Units 02-01 
and 02-05. These terraces are setback from the rear boundary by a minimum of 8.5m, and a 
minimum of 12.3m from the nearest property, which is adequate separation to support visual 
privacy for occupants of the site and neighbouring properties.  
 
Windows at the south elevation of the second floor level are screened by privacy louvres or 
oriented toward Rofe Street, mitigating sightlines to neighbouring properties. 
 
Considering the proposed design measures and recommended conditions, the proposed 
development will provide an acceptable visual privacy outcome for occupants and 
neighbouring properties. 
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Solar Access 

The proposed development will replace an existing two storey building on the site with a 
building up to four storeys in height. As a result of the orientation of the site, the proposal will 
result in additional shadowing to Nos. 463, 465-467 and 469-475 Parramatta Road, and Nos. 
66-70 Jarrett Street. The additional shadowing to each property is considered in turn. 
 
Nos. 66-70 Jarrett Street 
The proposal will result in additional shadowing to the roof of the warehouses on this property, 
between 9am and 12 noon. Notwithstanding this, that property will maintain solar access 
between 12 noon and 3pm, which is acceptable. 
 
No. 463 Parramatta Road 
The proposal will result in additional shadowing to the communal open space of this property 
between 9am and 1pm. The communal space will retain solar access to the majority of that 
space between 9am and 11am, and solar access to a portion of that space between 12 noon 
and 1pm. The proposed shadowing has been reasonably minimised through incorporating an 
increased setback at the south-eastern corner of the upper levels of the proposed building. 
 
Where shadowing occurs to the northern rear elevation of No. 463 Parramatta Road, this is to 
the lower ground floor only, between 2pm and 3pm. All north facing windows at the north 
elevation of that property will otherwise retain solar access between 9am and 3pm. 
 
Nos. 465-467 Parramatta Road 
The proposal will result in additional shadowing to the rear of this property, to a varying extent 
between 9am and 3pm. View from the sun diagrams submitted by the applicant has included 
modelling for the approved development on that property, which is yet to be constructed. 
These demonstrate that the proposed development will not unreasonably limit solar access to 
that building, particularly as a result of the comparatively higher siting in the topography. 
 
Nos. 469-475 Parramatta Road 
The proposal will result in additional shadowing to the balcony area of Units 4-5 within that 
building, between 9am and 10am. Solar access to those balconies will otherwise be retained 
between 11am and 3pm, while all other balconies and living areas within that building will 
retain solar access between 9am and 3pm. The proposed shadowing to that property is 
therefore acceptable. 
 
D.  The Suitability of the Site for the Development 
 
The proposal is of a nature in keeping with the overall function of the site. The premises are 
in a mixed residential and commercial surrounding and amongst similar uses to that proposed. 
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E.  Submissions 
 
The application was required to be notified in accordance with Council’s Community 
Engagement Strategy between 14 May to 11 June 2024. 
 
A total of 6 submissions were received in response. The issues raised in the submissions 
received are discussed below: 
 

Concern   Comment 
Unacceptable building height The proposed building height has been reasonably minimised 

through providing modest floor to ceiling heights throughout. The 
proposed four storey building scale is consistent with existing and 
approved shop-top housing on nearby lots, which includes three to 
six storey development to the rear of the site (which are sited above 
the subject site in the topography). The proposed built form has 
been designed to incorporate increased upper level setbacks, 
limiting apparent building height when viewed from the public 
domain. The proposed development is not of an unacceptable 
building height considering the applicable FSR standard of 1.5:1. 

View impacts Potential view impacts to neighbouring properties have been 
considered in Section 5B of this report. 

Visual privacy impacts from 
proposed balconies/windows 
at southern side 

Potential visual privacy impacts from the proposed development 
have been addressed at Section 5C of this report. Conditions are 
recommended to complement proposed visual privacy measures, 
however it is noted there is sufficient separation distance from the 
site to the closest residential property. 

Noise impacts from common 
areas 

Communal open space has been provided at the first floor level of 
the proposed building, towards the southern extent of the site. 
These areas will be offset from neighbouring properties on 
Parramatta Road due to the topographical changes in levels and 
include privacy screening. Further common space is provided at 
the third floor level, which is further setback from neighbouring 
properties to mitigate potential noise impacts. 
 
The proposed communal spaces have been located to be 
consistent with existing open space on neighbouring properties, 
rather than adjacent to 

Restricting smoking/vaping 
on the property 

This is a matter for a future strata committee. 

Traffic impacts on Jarrett 
Street 

The proposed design has been reviewed by Council’s development 
engineer and is deemed acceptable from a traffic management 
perspective. The proposal incorporates more parking than the 
relevant minimums under the LDCP and therefore satisfies the 
parking requirements of that policy. 

Property value It is considered that matters that may affect property value, such as 
amenity impacts, have been assessed and considered above. 
Furthermore, the proposal is consistent with the zoning objectives 
of the site.  
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F.  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
This has been achieved in this instance.  
 

6.  Section 7.11 / 7.12 Contributions 
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $160,431.00 would be required for the 
development under the Inner West Local Infrastructure Contributions Plan 2023. 
 
A condition requiring that contribution to be paid is included in the recommendation. 
 

7.  Housing and Productivity Contributions 
 
The carrying out of the development would result in an increased demand for essential state 
infrastructure such as schools, hospitals, major roads, public transport infrastructure and 
regional open space. A contribution of $112,947.30 would be required for the development 
under Part 7, Subdivision 4 Housing and Productivity Contributions of the EP & A Act 1979.  
 
A housing and productivity contribution is required in addition to any Section 7.11 or 7.12 
Contribution. A condition requiring that the housing and productivity contribution is to be paid 
is included in the recommendation. 
 

8.  Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Development Engineer; 
• Urban Forest; 
• Waste Management – Commercial; 
• Waste Management – Residential; 
• Environmental Health; 
• Building Certification; and 
• Property. 

 
Comment: Two conditions of deferred commencement have been recommended by Council’s 
Development Engineers, in relation to the awning height and basement parking layout. These 
conditions are recommended on any consent granted and will ensure the proposed 
development provides a functional basement and public domain design. 
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The following external referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• WaterNSW; 
• Ausgrid 

 
Comment: General Terms of Approval have been provided by WaterNSW, for a tanked 
basement design. These are to be included on any consent granted. Similarly, Ausgrid have 
consented to the development subject to conditions requiring further investigation into the 
underground cables in the vicinity of the development and ensuring compliance with the Work 
Near Overhead Powerlines practice.  
 

9.  Conclusion  
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 2013.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for deferred commencement approval subject to the 
imposition of appropriate conditions. 
 

10.  Recommendation  
 

A. In relation to the proposal by the development in Development Application 
No.2024/0345 to contravene the FSR and housing diversity standards in Clauses 4.4A 
and 6.14 of Inner West Local Environmental Plan 2022 the Panel is satisfied that the 
Applicant has demonstrated that: 
 
(a)  compliance with the development standard is unreasonable or unnecessary in 

the circumstances, and 
(b)  there are sufficient environmental planning grounds to justify the contravention 

of the development standard. 
 

B. That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application DA/2024/0345 for 
integrated development under the Water Management Act 2000, works include 
demolition of existing structure and construction of a four storey mixed use building, 
including ground floor commercial space, residential accommodation above, and 
basement car parking at 62 Jarrett Street, LEICHHARDT subject to the conditions 
listed in Attachment A below. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development
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Attachment C – Section 4.6 Exception to Development Standards 
(FSR)



Inner West Local Planning Panel ITEM 6 
 

PAGE 479 
 



Inner West Local Planning Panel ITEM 6 
 

PAGE 480 
 



Inner West Local Planning Panel ITEM 6 
 

PAGE 481 
 



Inner West Local Planning Panel ITEM 6 
 

PAGE 482 
 



Inner West Local Planning Panel ITEM 6 
 

PAGE 483 
 



Inner West Local Planning Panel ITEM 6 
 

PAGE 484 
 



Inner West Local Planning Panel ITEM 6 
 

PAGE 485 
 



Inner West Local Planning Panel ITEM 6 
 

PAGE 486 
 



Inner West Local Planning Panel ITEM 6 
 

PAGE 487 
 

 
  



Inner West Local Planning Panel ITEM 6 
 

PAGE 488 
 

Attachment D – Section 4.6 Exception to Development Standards 
(Diverse Housing)
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