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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2023/1123 

Address 37 John Street LEICHHARDT 

Proposal 

Demolition of existing building and construction of a new 
two storey light industrial development to John Street 
and a new warehouse with mezzanine office over 
basement parking to Whites Creek Lane with associated 
site works 

Date of Lodgement 29 December 2023 

Applicant JDS DP C/- Koturic & Co. 

Owner KRDJ Pty Ltd 

Number of Submissions Fifteen (15) submissions received, eleven (11) of which 
are unique 

Cost of works $1,889,070.00 
Reason for determination at 
Planning Panel 

 Number of submissions received 
 FSR variation exceeds 10% 

Main Issues 

 Flooding and stormwater management, and design 
implications to address flooding and stormwater 
management issues.  

 Proposed parking to the warehouse and industrial units 
are below the flood planning levels for both John Street 
and Whites Creek Lane.  

 Unencumbered evacuation of the warehouse from 
Whites Creek Lane to John Street is not provided.   

Recommendation Refusal 

Attachment A Reasons for Refusal 

Attachment B Plans of proposed development  

Attachment C Recommended conditions of consent if approved 

Attachment D Stormwater Plans (Issue F) 

Attachment E Flood Risk Management Study 
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Note: Due to scale of map, not all objectors could be shown. 
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1.  Executive Summary 
 
This report is an assessment of the application submitted to Council for demolition of the 
existing building and construction of a new two storey light industrial development to John 
Street and a new warehouse with a mezzanine office over proposed basement parking to 
Whites Creek Lane with associated site works at 37 John Street, Leichhardt.  
 
The application was notified to surrounding properties and fifteen (15) submissions were 
received in response to the initial notification.   
 
The main issues that have arisen from the application include:  
 
• Flood Control Lot 

 
• The proposal including the basement carpark are inconsistent with the relevant 

matters for consideration under the Inner West Local Environmental Plan 2022 
and the Leichhardt Development Control Plan 2013. 

• The Flood Risk Management Study Report has identified that the development will 
have positive change in the flood levels post development which will have adverse 
impact to the locality.  Further it identifies that the basement carpark is subject to 
H5 (unsafe for vehicles and people, and buildings require special engineering 
design and construction in a flood hazard, noting that H5 is the second highest 
flood hazard level).  

• Geotechnical Report recommends appropriate long-term drainage system is 
incorporated in the development including the proposed carpark – the application 
did not provide this information and no flood management report was provided at 
lodgement.  

• Amended plans were provided concurrent with amended landscaped plans.  The 
amended plans demonstrate that the warehouse exit is to the internal courtyard of 
the industrial units at John Street.  However, concerns are raised that extensive 
landscaping / planting / trees are proposed within this internal courtyard, and the 
industrial units may be locked.  Any evacuation proposed to this courtyard are 
likely to trap any evacuees during a flood event which is unacceptable. 

• The basement car park can also trap persons during a flood event with the only 
exit towards Whites Creek Lane via the garage door or the access stairs into the 
warehouse.  However, during flood events these exits are likely to be inundated 
by flood waters trapping persons in the basement. 

 
Due to the above issues, and as will be discussed in this report, the application is 
recommended for refusal.  
 

2.  Proposal 
 
The proposal includes the following works:  
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• Demolition of all existing built structures at the subject site.  
 
• Construction of two-storey light industrial offices (x 8 offices) accessed via John Street 

with an internal courtyard. 
 

• Construction of an independent warehouse unit with a mezzanine office level and an 
underground/basement carpark with a roller door accessed via Whites Creek Lane. 

 
• Basement car parking for four vehicles for the warehouse unit on Whites Creek Lane, 

with an exit stair located adjacent to the driveway ramp. 
 
• Associated landscaping to both frontages. 
 
3.  Site Description 
 
The subject site is legally described as Lot 10 in DP742.  John Street runs north to Hill Street 
and south to Styles Street.  The subject site is on the eastern side of John Street, and it also 
has rear access via Whites Creek Lane.  The site is rectangular with a total site area of 
771.40sqm.   
 
The site contains a long single-storey building with side passage from John Street to Whites 
Creek Lane.  The rear of the subject site contains a metal shipping container and the metal 
awning notated on the submitted Boundary Plan did not exist at the time of the site inspection 
undertaken on 23 February 2024. 
 
The western side of John Street contains single-storey residential dwellings, while the eastern 
side of the street contains multi-level light industrial structures. On the eastern side of White 
Creek Lane are residential dwellings for rear lane service and garage access for properties 
fronting Alfred Street.  See Image 1.  
 
The subject site is not heritage listed, nor located in the vicinity of any environmental heritage 
or located in a Heritage Conservation Area.  It is zoned E4 General Industrial under the Inner 
West Local Environmental Plan 2022.  The subject site is identified as contaminated lot and 
is a Flood Control Lot. See Image 2.  
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Image 1: The subject site in blue hatch, in relation to adjoining properties and locality.  

 
 

Image 2: The subject site is in red border and is in E4 General Industrial zone (purple) and Flood Control Lot (blue hatching) 
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4.  Background 
 
Site History 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & 

Date 
EPA-2022-0041 Unlawful building works – removal of carport/awning at the 

rear 
Notice issued 
– 18 March 
2022 

 
Surrounding Properties 
 
Application Address Proposal Decision & 

Date 
PDA/2024/0168 21-35 John Street 

LEICHHARDT 
Change of use for Self-Storage 
Warehouse 

Issued – 09 
October 2024 

BC/2023/0019 10 Hill Street LEICHHARDT 
NSW 2040 

Building Certificate – 
unauthorised air conditioning 
units 

Refused – 11 
September 
2024 

 
Application History 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
17 May 2024 A Request for Further Information (RFI) was issued to address several 

concerns including traffic management and the subject site being a flood 
affected lot 

11 June 2024 The applicant requested an extension of time.  New RFI due date – 09 July 
2024. 

03 July 2024 RFI meeting was held with the applicant, town planner and Council.  
19 July 2024 Partial information was provided in response to the RFI which included minor 

amended plans which included a warehouse exit into the internal courtyard of 
the industrial offices; amended SEE; Geotechnical Report; updated 
landscaped plan; Construction Traffic Management Plan; amended shadow 
diagrams; stormwater drainage plans; and Plan of Management.  

12 September 
2024 

The applicant provided an updated Traffic Report and minor amended parking 
floor plan and ground floor plan 

17 September 
2024 

A Flood Risk Management Study was provided following the RFI.  
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5.  Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EP & A Act 1979).  
 

A. Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
 
State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 
to the carrying out of any development on land unless: 
 
(a)  it has considered whether the land is contaminated, and 
 
(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 

(or will be suitable, after remediation) for the purpose for which the development is 
proposed to be carried out, and 

 
(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be remediated 
before the land is used for that purpose. 

 
In considering the above, there is evidence of contamination on the site.  
 
The applicant has provided a report prepared by JDS Developments Pty Ltd on 17 November 
2023 and concludes: 
 

“It is considered that the site will be rendered suitable for the redevelopment into a 
commercial development, including a warehouse and industrial units with associated 
car parking, and three deep soils landscaped areas subject to the implementation of 
remediation and validation works in accordance with this RAP.” 

 
On the basis of this report, the consent authority can be satisfied that the land will be suitable 
for the proposed use and that the land can be remediated.   
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Inner West Local Environmental Plan 2022 (IWLEP 2022) 
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 
Section Proposed Complia

nce 
Section 1.2 
Aims of Plan  

The key concerns relating to the proposal are as follows:   
 

• The proposed warehouse unit on Whites Creek Lane and 
the industrial units on John Street do not respond to the 
flooding and stormwater requirements of the subject site. 

• The proposed parking to the warehouse and industrial 
units are below the flood planning levels for both John 
Street and Whites Creek Lane.  

• Unencumbered evacuation of the warehouse from Whites 
Creek Lane to John Street is not provided.   

• The proposed development which includes constructing 
boundary to boundary will adversely impact on the 
floodwater movement at the subject site which will 
increase flooding of the adjacent properties, and Whites 
Creek Lane.  This is discussed in detail under Section 5.21 
and Section 6.3 of IWLEP 2022 discussions.  

 
Therefore, due to the above concerns, the proposal does not 
satisfy the section as follows: 
 

• The proposal does not encourage development that 
demonstrates efficient and sustainable use of energy and 
resources in accordance with ecologically sustainable 
development principles 

• The proposal does not reduce community risk from and 
nor does it improve resilience to urban and natural 
hazards 

• The proposal does not create a high-quality urban place 
through the application of design excellence in all 
elements of the built environment and public domain 

• The proposal does not prevent adverse social, economic 
and environmental impacts on the local character of Inner 
West, 

• The proposal does not prevent adverse social, economic 
and environmental impacts, including cumulative impacts 

 

No 
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Section Proposed Complia
nce 

Therefore, for these reasons and other reasons discussed 
elsewhere in this report, the proposal is recommended for refusal 

 
Part 2 – Permitted or Prohibited Development 
 
Section Proposed Compli

ance 
Section 2.3  
E4 Zone 
objectives and 
Land Use Table 
 

The application proposes the demolition of existing structures and 
the construction of a two-storey light industrial units accessed via 
John Street, and a new warehouse with a mezzanine office and a 
basement carparking accessed via Whites Creek Lane; and 
associated site works.  Light industries and warehouses are 
permissible with consent in the zone, and the associated works 
are considered ancillary to the proposed development.   
 
While the development plans labelled the proposed development 
on John Street as “industrial units”, it is noted that the unit sizes 
vary from 15.42sqm (smallest unit) to 50.10sqm (largest unit).  
Concerns are raised as to the capacity of these individual units 
for any industrial activity noting that the IWLEP 2022 define 
industrial activity as: 

 
“Means the manufacturing, production, assembling, altering, 
formulating, repairing, renovating, ornamenting, finishing, 
cleaning, washing, dismantling, transforming, processing, 
recycling, adapting or servicing of, or the research and 
development of, any goods, substances, food, products or 
articles for commercial purposes, and includes any storage or 
transportation associated with any such activity”. 

 
It is noted that these spaces are akin to commercial uses or 
business offices which are prohibited development in the zone. 

 
Nevertheless, the proposal does not satisfy the relevant 
objectives of the E4 General Industrial zone as follows:  

 
• It does not ensure the viable use land for industrial uses.                                                              
• It does not minimise adverse effect of the industry on other 

land uses.  
 

The subject site is a Flood Control Lot and the proposal will 
adversely impact on the existing overland flow at the subject site, 
the adjoining properties and the locality in general.  
 

No 
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Section Proposed Compli
ance 

For this reason, and other reasons discussed elsewhere in this 
report, the proposal is recommended for refusal.  

Section 2.7  
Demolition 
requires 
Development 
Consent  

The proposal satisfies the section as follows: 
 

• While demolition works are permissible with consent in this 
instance the proposed development is recommended for 
refusal for reasons discussed elsewhere in this report 

Yes 

 
Part 4 – Principal Development Standards 
 
Section Proposed Compliance 
Section 4.4 
Floor Space 
Ratio  

Maximum 1:1 (771.4sqm) Yes 
Proposed 0.95:1 (729.91sqm)  
Variation N/A 

Section 4.5  
Calculation of 
Floor Space 
Ratio and Site 
Area  

The Site Area and Floor Space Ratio for the proposal has 
been calculated in accordance with the section. 

Yes 

 
Part 5 – Miscellaneous Provisions 
 

Section Compliance Compl
iance 

Section 5.21  
Flood Planning 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The objectives and provisions of this party of the LEP are as 
follows: 
 

  (1)  The objectives of this clause are as follows— 
(a)  to minimise the flood risk to life and property associated 

with the use of land, 
(b)  to allow development on land that is compatible with the 

flood function and behaviour on the land, taking into 
account projected changes as a result of climate change, 

(c)  to avoid adverse or cumulative impacts on flood 
behaviour and the environment, 

(d)  to enable the safe occupation and efficient evacuation of 
people in the event of a flood. 

(2)  Development consent must not be granted to development on 
land the consent authority considers to be within the flood 
planning area unless the consent authority is satisfied the 
development— 

(a)  is compatible with the flood function and behaviour on the 
land, and 

No 
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Section Compliance Compl
iance 

 
 
 
 
 
 
 
 
 
 
 
  

(b)  will not adversely affect flood behaviour in a way that 
results in detrimental increases in the potential flood 
affectation of other development or properties, and 

(c)  will not adversely affect the safe occupation and efficient 
evacuation of people or exceed the capacity of existing 
evacuation routes for the surrounding area in the event of 
a flood, and 

(d)  incorporates appropriate measures to manage risk to life 
in the event of a flood, and 

(e)  will not adversely affect the environment or cause 
avoidable erosion, siltation, destruction of riparian 
vegetation or a reduction in the stability of river banks or 
watercourses. 

(3)  In deciding whether to grant development consent on land to 
which this clause applies, the consent authority must consider 
the following matters— 
(a)  the impact of the development on projected changes to 

flood behaviour as a result of climate change, 
(b)  the intended design and scale of buildings resulting from 

the development, whether the development incorporates 
measures to minimise the risk to life and ensure the safe 
evacuation of people in the event of a flood, 

(d)  the potential to modify, relocate or remove buildings 
resulting from development if the surrounding area is 
impacted by flooding or coastal erosion. 

 
The subject site currently has a northern side boundary setback, 
however, the proposal includes two independent developments 
(industrial units on John Street and a separate warehouse on 
Whites Creek Lane) which does not provide safe and 
unencumbered evacuation of Whites Creek Lane to John Street.  
Evacuation through the internal courtyard at the rear of the 
industrial units is considered unacceptable as this can trap 
evacuees, therefore the proposal does not satisfy objective (a) 
above.   
 
The submitted Flood Risk Management Study has also indicated 
that the changes in flood levels as a result of the proposed 
development shows adverse impacts. Further, the removal of the 
northern side setback will alter the flood function of the subject 
site with flooding of the proposed warehouse basement carpark, 
its adjacent properties, and increased flooding to Whites Creek 
Lane adversely impacted.  
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Section Compliance Compl
iance 

It is considered that the proposed development is inconsistent 
with objectives (b), (c), and (d) of this section of the IWLEP 2022.  
 
Additionally, the proposed development is inconsistent with 
subsection (2) as the proposed development is incompatible with 
the flood behaviour and function of the subject site and locality; it 
will adversely impact the flood behaviour of the subject site and 
locality; and unacceptable measures to manage risks to lives in 
the event of a flood are proposed.   
 
Therefore, pursuant to subsection (3) of this part of the IWLEP 
2022, the proposed development is recommended for refusal as 
the proposal adversely impacts on the flood behaviour and 
pattern of the subject site and the intended scale of the structures 
will adversely impacts on the flood pattern, and unacceptable 
measures to minimising risks to lives are proposed.  Furthermore, 
the proposal will impact on the adjoining properties and Whites 
Creek Lane, and the proposed demolition and subsequent new 
buildings will adversely alter the flood function of the subject site 
and the locality.  

 
Part 6 – Additional Local Provisions 
 

Section Proposed Compl
iance 

Section 6.1  
Acid Sulfate 
Soils  

The site is identified as containing Class 5 Acid Sulfate Soils. The 
proposal is considered to adequately satisfy this section as the 
application does not propose any works that would result in any 
significant adverse impacts to the watertable. 

Yes 

Section 6.2  
Earthworks  

As discussed under Chapter 4: Remediation of land of SEPP 
(Resilience and Hazards) 2021, the proposed development is 
recommended for refusal despite the RAP’s recommendation.   
 
In addition, the proposed earthworks are likely to change the 
ground level at the subject site which will have adverse and 
detrimental impacts on the environmental functions and process 
of a Flood Control Lot. It will alter the existing drainage patterns 
and soil stability of the lot.   
 
Overall, the proposed development is inconsistent with 1(a) as 
follows:  
 
(1) The objectives of this clause are as follows— 

(a) to ensure earthworks for which development consent 
is required will not have a detrimental impact on 

No 
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Section Proposed Compl
iance 

environmental functions and processes, neighbouring 
uses, cultural or heritage items or features of the 
surrounding land 

 
and 3(a) of this section of the LEP as follows: 
 
(3) In deciding whether to grant development consent for 

earthworks, the consent authority must consider the 
following matters—  
(a) the likely disruption of, or any detrimental effect on, 

existing drainage patterns and soil stability in the 
locality 

 
Therefore, for these reasons and other reasons discussed 
elsewhere in this report, the proposal is recommended for refusal.  

Section 6.3  
Stormwater 
Management  

The objectives of this section of the LEP are:  
 
(1) The objective of this clause is to minimise the impacts of 

urban stormwater on— 
(a) land to which this clause applies, and 
(b) adjoining properties, and 
(c) native bushland, and 
(d) receiving waters. 

 
The development will not minimise the impacts of urban 
stormwater on the subject land and adjoining properties 
inconsistent with subsections 1(a) and 1(b).   
 
As can be seen in Image 2, most of the flooding is concentrated 
at Whites Creek Lane with a peak of 1% AEP with a depth of 1.2m 
flooding to the adjacent site as existing with unobstructed 
overland flow of water along the northern boundary.   
 
Image 2: Flood Certificate.  Source: Figure 2 of the submitted 
Flood Risk Management Study prepared by HydroStorm 
Consulting dated 17 September 2024 

No 
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Section Proposed Compl
iance 

 
 
The submitted Flood Study has found that the proposed 
development will have adverse change in flood levels resulting in 
adverse impacts as discussed throughout this report. 
 
Further to the above:   
 

• The stormwater drainage concept plans provide 
insufficient level of information or detail on how the front 
carparking area will be contoured so as to capture 
stormwater and prevent water entering the industrial units 
noting that overland flood waters also enter the site from 
John Street. 

• The levels shown on the stormwater plans are not 
consistent with the architectural plans. 

• Direct connection to Whites Creek Stormwater Channel is 
required, and not to the kerb in Whites Creek Lane, noting 
there is no kerb in Whites Creek Lane. 

 
Given the above, the proposal has not satisfied the objectives of 
the clause.   
 
Furthermore, the provisions of subsection (3) of this part of the 
LEP states:  
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Section Proposed Compl
iance 

(3) Development consent must not be granted to development 
on land to which this clause applies unless the consent 
authority is satisfied that the development— 
 
(a) is designed to maximise the use of water permeable 

surfaces on the land having regard to the soil 
characteristics affecting on-site infiltration of water, 
and 

 
Comment: The proposed development does not satisfy 
subsection 3(a) in that the existing permeable surface at the 
subject site is reduced by 29% from 97.53sqm to 69.2sqm.  
As the subject site is a Flood Control Lot, the proposed 
development including the reduction in permeable surfaces 
and the intensification of use of the subject site, the 
proposed development is therefore unsupportable. 
 
(b) includes, if practicable, on-site stormwater retention 

for use as an alternative supply to mains water, 
groundwater or river water, and 

 
Comment: 
The proposal includes grated pits and an onsite detention 
tank at Whites Creek Lane. 
 
(c) avoids a significant adverse impact of stormwater 

runoff on adjoining properties, native bushland and 
receiving waters, or if an impact cannot be reasonably 
avoided, minimises and mitigates the impact. 

 
Comment: The proposal does not avoid adverse 
stormwater impacts to adjoining properties or the subject 
site.  As can be seen in Image 2 above, the site is flood 
affected, particularly on the section of land on which the 
warehouse with basement parking is proposed to be 
constructed from the northern and southern boundaries.   
 
A small internal courtyard is proposed between the 
industrial offices and the warehouse with no overland flow 
other than an accumulation of flood waters at the subject 
site and onto the adjoining properties to the north.  
 
In this regard, the proposed development does not satisfy 
this sub-section of the IWLEP 2022.    
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Section Proposed Compl
iance 

Section 6.8  
Development 
in areas 
subject to 
aircraft noise 

The site is located within the ANEF 20-25 contour, and as such 
an Acoustic Report was submitted with the application. The 
proposal is capable of satisfying this section. 

Yes 

 

B. Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013 (LDCP 2013). 
 
LDCP2013 Compliance 
Part C: Section 1 – General Provisions  

C1.1 Site and Context Analysis No – see 
discussion 

C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.10 Equity of Access and Mobility Yes 

C1.11 Parking No – see 
discussion 

 
Part C: Place – Section 2 Urban Character  
C2.2.3.3 Piperston Distinctive Neighbourhood Yes 
  
Part C: Place – Section 4 – Non-Residential Provisions  

C4.3 Ecologically Sustainable Development No – see 
discussion 

C4.5 Interface Amenity Yes 
C4.7 Bulky Goods Premises Yes 

C4.10 Industrial Development No – see 
discussion 

 
Part D: Energy 

Yes 

Section 1 – Energy Management 
Section 2 – Resource Recovery and Waste Management 
D2.1 General Requirements  
D2.2 Demolition and Construction of All Development  
D2.4 Non-Residential Development  
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LDCP2013 Compliance 
Part E: Water  
Section 1 – Sustainable Water and Risk Management   

E1.1.1 Water Management Statement  No – see 
discussion  

E1.1.3 Stormwater Drainage Concept Plan  No – see 
discussion  

E1.1.4 Flood Risk Management Report  

No – see 
discussion 
under Part 
5.21 of 
IWLEP 2022 

E1.2.2 Managing Stormwater within the Site  No – see 
discussion  

E1.2.3 On-Site Detention of Stormwater  No – see 
discussion  

E1.2.5 Water Disposal  No – see 
discussion  

E1.3.1 Flood Risk Management  No – see 
discussion  

 
C1.1 Site and Context Analysis 
 
The proposed development does not satisfy the objective O1(a), and (f) of this part of the DCP 
for the following reasons: 
 
a. The site is a flood control lot, and the proposal does not appropriately manage 

stormwater flows that take into consideration its impacts on the subject site, adjoining 
properties, Whites Creek Lane and the properties on Alfred Street with rear lane access 
to Whites Creek Lane.  The submitted Flood Risk Management Study prepared by 
HydroStorm Consulting does not support aspects of the proposed development 
specifically the underground/basement carparking.   
 
In addition to this, as the subject site currently has unencumbered stormwater overflow 
from John Street to Whites Creek Lane along the northern boundary, the proposed 
construction of two distinct developments (industrial units at John Street, and an 
independent warehouse on Whites Creek Lane) which removes the northern boundary 
side setback is unacceptable as this will alter overland flow which adversely impacts on 
adjoining properties to the north, and adversely impacts Whites Creek Lane and other 
developments within proximity of the subject site.   

 
Therefore, the proposal is inconsistent with O1 (a) and O1 (f) of this part of the DCP as 
follows: 
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O1 To encourage property owners to ensure that the planning and design of their 

development takes into account:  
 

a. existing site conditions on the site and adjacent and nearby properties;  
 
f. the special qualities of the site and its context including urban design, 

streetscape and heritage considerations. 
 

C1.11 Parking 
 
Pursuant to the requirements of Part C1.11 of the LDCP 2013, the industrial office units are 
required to provide a minimum of two parking spaces and a maximum of three.   
 
The industrial units propose three car parking spaces, one of which is an accessible parking 
space and one shared zone parking space with a minimum width of 2.4m.  While the proposal 
meets the required number of parking spaces, the minimum width required by the DCP is 
2.7m.  The proposal does not meet this minimum requirement and is therefore unsatisfactory.  
With respect to the warehouse unit fronting Whites Creek Lane, only one car space is required, 
and the application proposes four underground/basement carparking spaces.   
 
However, as the subject site is a flood affected lot the proposed parking on both John Street 
and Whites Creek Lane are not supported for the following reasons: 
 
a. The entry to the basement car park is from Whites Creek Lane, which is subjected to 

high hazard flooding during the 1% AEP event.   
 
The Flood Risk Management Study prepared by HydroStorm dated 17 September 2024 
has found that the level of basement car park entry or crest level does not comply with 
Control C8 of Clause E1.3.1 Part E – Water of LDCP and recommends either the 
deletion of the carpark or that the entry be set at 12.75m AHD.  
 
The current carpark entry crest level is at 9.9m AHD which is 850mm below the 1 in 100 
year flood level at the rear which is not acceptable. The plans have not changed to reflect 
the recommendations of the Flood Risk Management Study. 
 

b. The floor levels at the John Street frontage have not been set at the flood planning level 
for John Street as required by Control C4 (E1.3.1).  
 
The Flood Certificate indicates that the 1 in 100 year flood level in John Street adjacent 
to the site is 13.1m AHD which is 110mm above the driveway/footpath level and 
therefore overland flows will enter the property from John Street and flood the garage 
and industrial units which are below the footpath level. A side setback may be required 
to address these overland flows and prevent inundation of the Industrial units C2 
(E1.2.2); 
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c. The stormwater drainage concept plans provided insufficient level of information or detail 
on how the front carparking area will be contoured so as to capture stormwater and 
prevent water entering the industrial units noting that overland flood waters also enter 
the site from John Street. 
 

d. As vehicle access to the site is proposed directly over the top of the Sydney Water 
Channel, approval is required from Sydney Water.  (The applicant did not provide a copy 
of this approval to Council).  
 

e. The ramp grades and changes in grade do not comply with Table 3.2 (including note 
(a)) and Table 3.3 of AS2890.2 for a small rigid vehicle. 
 

f. Further the loading area/dock for the warehouse is located on a steep ramp which is 
unacceptable.  

 
Further to the above, the applicant’s Flood Risk Management Study indicates that any access 
to car parking needs to be provided above the flood planning level of 11.25AHD or at the PMF 
of 12.75AHD, whichever is higher.  Therefore, any car parking should be above the PMF of 
12.75AHD.  
 
In addition, this report recommends a clearly signposted flood free pedestrian evacuation route 
separate from the basement level and separate to the vehicular access ramps, and a separate 
staircase.  However, Council notes that the staircase is located at the entry point of the 
vehicular access ramps which would already be inundated by flood waters, trapping any 
persons in the basement car park.   
 
Given the above, the proposal is not acceptable having regard to the parking requirements of 
the DCP.  
 
C4.3 Ecologically Sustainable Development 
 
The subject site is a flood control lot, and the proposed development has not been designed 
to respond sensitively with respect to flooding and stormwater management.  The proposal 
does not enable a resilient development which responds positively to climate change, and the 
proposed design solution (a central courtyard which presents high danger and hazard during 
flood events) are unsupportable.  Further, none of the industrial units have access solar 
access and the fenestration does not provide architectural interest to the building. 
 
The proposed development is inconsistent with O1(b), (d), and (e); and Controls C7 and C9 
as follows: 
 
O1 Development achieves a high level of environmental performance by: 
 

b. incorporating water sensitive urban design to reduce stormwater quantity, 
improve stormwater quality and optimise the use of rainwater on site; 

d. building resilience to climate change, including to the increased frequency and 
severity of hazards; 
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e. adopting design solutions that are compatible with the streetscape and character 
of the neighbourhood. 

 
C7 Where for new office development, a minimum of 50% of workspaces are located 

within 6m of a window.  
 

Note: Courtyards, atria and light wells can be used to break up larger floor plates to 
provide access to windows and sunlight. 

 
C9 Windows that face north, east or west incorporate moveable external shading devices 

that provide architectural interest to the building. 
 
Having regard to the above the proposal is unsatisfactory.  
 
C4.10 Industrial Development 
 
The subject site is a flood control lot and the proposal does not achieve, nor provide, a high 
level of environmental performance.  The proposal will adversely alter the stormwater flow 
path at the subject site, the adjoining properties, Whites Creek Lane and the residential 
developments within proximity of the subject site.  The proposal is inconsistent with Objective 
O1(f) of this part of the DCP.  
 
The proposal does not satisfy the requirements of Control C1 in terms of parking, and C21. 
As vehicle access to the site is proposed directly over the top of the Sydney Water Channel, 
approval is required from Sydney Water. 
 
Thus, the development fails to satisfy this part of the DCP.   
 
 
E1.1.1 Water Management Statement  
 
The submitted application did not address this part of the DCP and a Water Management 
Statement was not provided.  Nevertheless, the subject site is a Flood Control Lot and the 
proposal will have adverse impacts on the floodwater and stormwater flow at the subject site 
and the locality.   
 
The Flood Risk Management Study found that the proposed development would have adverse 
impacts of up to 30mm on properties to the east side of Whites Creek Lane. This was difficult 
to assess as Figure 4 did not have a legend. However best practice is to reduce impacts to no 
more than 10mm so as to avoid adverse impacts due to cumulative impacts of development. 
 
E1.1.3 Stormwater Drainage Concept Plan 
 
As discussed under Section 6.3 Stormwater Management, the development will not minimise 
the impacts of urban stormwater on the subject land and adjoining properties.  Flooding is 
concentrated at Whites Creek Lane with a peak of 1% AEP with a depth of 1.2m flooding to 
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the adjacent site as existing with unobstructed overland flow of water along the northern 
boundary.    
 
Further, the submitted Stormwater Concept Plan provided insufficient level of information or 
detail on how the front carparking area will be contoured so as to capture stormwater and 
prevent water entering the Industrial units noting that overland flood waters also enter the site 
from John Street. 
 
In addition, the levels shown on the stormwater plans are not consistent with the architectural 
plans. 
 
Direct connection to Whites Creek Stormwater Channel is required; and not to the kerb in 
whites Creek Lane noting there is no kerb in Whites Creek Lane. 
 
Having regard to the above, the development fails to satisfy this part of the DCP.   
 
E1.1.4 Flood Risk Management Report  
 
The applicant provided a Flood Risk Management Study prepared by HyrdoStorm, dated 17 
September 2024.   
 
The following assessment is reiterated: 
 
a. The entry to the basement car park is from Whites Creek Lane, which is subjected to 

high hazard flooding during the 1% AEP event. The Flood Risk Management Study 
prepared by HydroStorm dated 17 September has found that the level of basement car 
park entry or crest level does not comply with Control C8 of Clause E1.3.1 Part E - Water 
of LDCP 2013 and recommends that the entry be set at 12.75m AHD. The current 
carpark entry crest level is at 9.9m AHD which is 850mm below the 1 in 100 year flood 
level at the rear which is not acceptable. The plans have not changed to reflect the 
recommendations of the Flood Risk Management Study. 
 

b. The Flood Risk Management Study found that the proposed development would have 
adverse impacts of up to 30mm on properties to the east side of Whites Creek Lane. 
This was difficult to assess as Figure 4 did not have a legend. However best practice is 
to reduce impacts to no more than 10mm so as to avoid adverse impacts due to 
cumulative impacts of development. 
 

c. The floor levels at the John Street frontage have not been set at the flood planning level 
for John Street as required by Control C4 (E1.3.1). The Flood Certificate indicates that 
the 1 in 100 year flood level in John Street adjacent to the site is 13.1m AHD which is 
110mm above the driveway/footpath level and therefore overland flows will enter the 
property from John Street and flood the garage and industrial units which are below the 
footpath level. A side setback is required to address these overland flows and prevent 
inundation of the Industrial units in accordance with Control C2 (E1.2.2); 
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d. The current design does not allow for suitable evacuation of the Warehouse Unit facing 
Whites Creek Lane. Shelter in place is not acceptable as the development should be 
designed to allow evacuation to John Street where flood waters are low hazard. This is 
best done via a side setback that does not rely on evacuation through trapped courtyard 
where doors may be locked with resultant evacuation being problematic.  All units must 
have pedestrian access to John Street. 

 
Having regard to the above, the development fails to satisfy this part of the DCP.   
 
E1.2.2 Managing Stormwater within the Site  
 
The proposed development does not integrate site layout and the drainage system to avoid 
nuisance flows and flooding within the development and onto neighbouring properties which 
is inconsistent with O1 of this part of the DCP.   
 
Further, the development has not been designed as to:  
 
a. Minimise disruption or disturbance of land surfaces or natural drainage patterns  

 
b. Side setbacks are not provided where overland flow path is required  

 
c. The proposed development will remove existing overland flow path which diverts 

stormwater runoff to another property. 
 

d. The proposal would cause the existing and/ or natural drainage patterns in the vicinity 
of the site to be blocked or diverted or otherwise concentrate flows onto another 
property. 

  
The proposal is inconsistent with O1, C1, C2, C3, C4, C5 and C6 as follows: 
 
O1 To integrate site layout and the drainage system to avoid nuisance flows and flooding 

within the development and onto neighbouring properties.  
 
C1 Site layout must be designed to minimise disruption or disturbance of land surfaces or 

natural drainage patterns. Where natural surface flows from uphill lands, have the 
potential to flow through the property, notwithstanding the presence of fences, walls and 
minor structures, they must not be blocked or redirected as a consequence of the 
proposal.  

 
C2 Buildings are to be setback where overland flow paths are needed in that location due 

to site constraints to convey flows across the surface.  
 
C3 Solid or masonry boundary fences should not be erected where they will divert 

stormwater runoff to another property. Boundary fences should be of lightweight or 
partially open construction in these circumstances.  
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C4 The site drainage system must be designed to collect and convey flows by gravity and 
include a pipe system for frequent rainfall events combined with an overland flow path 
to convey larger flows that are generated during storms.  

 
C5 Where an overland flow path cannot be provided due to the position of existing buildings 

and structures that are to be retained, the capacity of the pipe system must be designed 
to capture and convey the 100 year Average Recurrence Interval storm event flow from 
the contributing catchment assuming 80% blockage of the inlet and 50% blockage of the 
pipe.  

 
C6 Where the development would cause the existing and/ or natural drainage patterns in 

the vicinity of the site to be blocked or diverted or otherwise concentrate flows onto 
another property, an inter allotment drainage system must be constructed to collect and 
convey those flows, and an associated drainage easement created.  

 
Having regard to the above, the development fails to satisfy this part of the DCP.   
 
E1.2.3 On-Site Detention of Stormwater and E1.2.5 Water Disposal  
 
While the submitted stormwater drainage concept plans indicate several grated pits 
connecting to an OSD tank at Whites Creeks Lane, it is noted that: 
 
a. The stormwater drainage concept plans provided insufficient level of information or detail 

on how the front carparking area will be contoured so as to capture stormwater and 
prevent water entering the Industrial units noting that overland flood waters also enter 
the site from John Street. 
 

b. The levels shown on the stormwater plans are not consistent with the architectural plans. 
 

c. Direct connection to Whites Creek Stormwater Channel is required not to the kerb in 
whites Creek Lane. Note there is no Kerb in Whites Creek Lane. 

 
Overall, the proposal does not satisfy the objectives and controls of this part of the DCP.  
 
E1.3.1 Flood Risk Management 
 
As noted in other areas of this report, the subject site is a Flood Control Lot and the proposed 
development will have adverse impact to flood water and storm water flow at the subject site 
and adjoining properties.   
 
The proposal will not reduce the risks and costs associated with flooding as the proposal 
included the removal of the existing northern side boundary setback, which is inconsistent with 
O1 of this part of this part of the DCP.   
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In summary: 
 
a. Flood Affected Site 
 

 The basement car park entry on Whites Creek Lane is prone to high hazard 
flooding during a 1% AEP event.   Current entry level is 9.9m AHD, 850mm below 
the required 12.75m AHD, inconsistent with local flood management guidelines. 

 The proposed development would have up to 30mm of flooding impact on 
neighbouring properties on the east side of Whites Creek Lane, exceeding the 
acceptable limit of 10mm. 

 John Street floor levels do not meet flood planning requirements, risking overland 
flow inundation of the industrial units. 

 The design lacks adequate evacuation routes for the warehouse unit which does 
not lead to a trapped internal courtyard; all units must have direct access to John 
Street for safe evacuation. 

 
b. Stormwater Drainage 
 

 Current stormwater plans lack necessary detail to manage drainage effectively 
and prevent flooding in industrial units. 

 Levels in stormwater plans are inconsistent with architectural plans. 
 Direct connection to Whites Creek Stormwater Channel is essential, as there is no 

kerb in Whites Creek Lane. 
 
c. Traffic and Parking 
 

 The loading dock is situated on a steep ramp. 
 Ramp grades do not comply with safety standards for vehicle access. 
 Vehicle access proposed over Sydney Water Channel requires prior approval from 

Sydney Water. 
 
Having regard to the above, the development fails to satisfy this part of the DCP.   
 

C. The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will have significant adverse 
environmental, social or economic impacts upon the locality. 
 

D. The Suitability of the Site for the Development 
 
The proposal is not of a nature in keeping with the overall function of the site.  
 
The premises are in a residential and commercial surrounding and amongst similar uses to 
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that proposed.   
 
The proposed development is likely to cause adverse stormwater impacts to the subject site, 
adjoining properties, Whites Creek Lane and other developments within the vicinity of the 
subject site.  
 

E. Submissions 
 
The application was required to be notified in accordance with Council’s Community 
Engagement Strategy between 17 January 2024 to 07 February 2024. 
 
A total of 15 submissions were received in response to the initial notification of which 11 are 
considered unique submissions.   
 
A summary of the concerns raised regarding the proposed development and its potential 
impacts on the surrounding area are outlined in the table below, highlighting a range of 
concerns regarding the proposal’s compatibility with the existing neighbourhood and its 
potential impacts on residents' quality of life, safety, and the environment.   
 

Concerns Comments 
Site Suitability and Planning Concerns: 
a. increased traffic, parking issues, and impact 

on existing infrastructure. 
 

b. Loss of heritage character of the locality. 

a. The proposed development is not 
suitable for the subject site and is 
recommended for refusal.  
 

b. The existing building is not heritage 
listed and there are no controls which 
would require retention of the existing 
built form. Whilst it is acknowledged 
the residences in the vicinity of the site 
are comprised of traditional single 
storey dwellings, the site is zoned E4 
and is adjoined by other industrial 
development and controls applicable 
to the site afford redevelopment in 
manner according to those controls.  

Traffic Management and Parking: 
a. Concerns about the narrowness of John 

Street, potential damage to cars by trucks and 
pedestrian safety railings which has occurred, 
and the impact of construction on traffic flow 
and parking availability. 

 
b. Lack of timed parking for non-residents, 

leading to congestion and difficulty for 
residents to find parking. 

 

a. Potential damage to private vehicles 
and other road infrastructure is outside 
the scope of an assessment under 
s4.15 of the EP&A Act 1979.   
 
Traffic studies has found that the traffic 
impacts are acceptable 
 

b. Timed parking on residential streets is 
outside the scope of an assessment 
under s4.15 of the EP&A Act 1979. 
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Concerns Comments 
c. Increased traffic flow may pose risks to 

pedestrian safety, particularly for children 
accessing the area. 

 
c. A pedestrian footpath is provided on 

the western side of John Street.  
Whites Creek Lane is a service lane, 
and a pedestrian footpath is also 
provided on the western side of Whites 
Creek Lane.  

Access and Use of Whites Creek Lane: 
a. Potential loss of parking spaces and 

increased flood risk due to increased site 
coverage. 

a. Due to the adverse impacts on flooding, 
the  proposed development is 
recommended for refusal. 

Environmental and Liveability Concerns: 
a. Impact on visual privacy, noise levels, air 

quality, and heritage character of the locality. 
 

b. Loss of income as existing residential tenants 
may vacate due to concerns about asbestos 
and the proposed development. 
 

c. Potential loss of natural breezes and 
increased use of air conditioners. 
 

d.  

a. The proposed development is not 
inconsistent with the objectives and 
controls of C3.11 Visual Privacy of the 
LDCP 2013.  The proposed 
development is unlikely to have any 
adverse impacts on the air quality of 
the subject site, notwithstanding there 
are no uses proposed.   

Concerns regarding noise levels could be 
managed by conditions or a 
comprehensive Plan of Management 
however the proposal is not supported in 
its current form. 

 
b. If the proposal were to be approved, 

appropriate conditions of consent to 
mitigate any adverse impacts during 
the removal of any (if any) asbestos 
materials would be imposed.   
 
Loss of income due to tenants’ 
potentially vacating is outside the 
scope of the assessment under s4.15 
of the EP&A Act 1979. 
 

c. Any natural ventilation to any 
immediately adjoining dwellings 
abutting the subject site is unlikely to 
be adversely impacted.  The two semi-
detached structures at Hill Street are 
setback from the boundary, and an 
internal courtyard is proposed to the 
industrial units at the subject site.   
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Infrastructure and Property Impacts: 
a. Risks of visual privacy issues and trespassing 

by workers due to proposed rear fences. 
 

b. Concerns regarding timber fencing at No. 8 
Hill Street and a retaining wall at No 6. Hill 
Street. 
 

c. Potential damage to property from falling 
leaves and flowers from the proposed two 8ft 
tall trees blocking drainage and gutter. 

a. The proposed development is not 
inconsistent with the objectives and 
controls of C3.11 Visual Privacy of the 
LDCP 2013.   
 
Further, behaviour of the public 
regarding trespassing onto private 
property following the construction of 
the proposal; and the behaviour of 
construction workers during 
construction is outside the scope of an 
assessment under s4.15 of the EP&A 
Act 1979. 

 
b. The proposal includes a new timber 

fence and a new retaining wall along 
the central courtyard abutting both No. 
8 Hill Street and No. 6 Hill Street.  Any 
boundary fences at the subject site will 
have to meet the requirements of a 
Flood Control Lot.   
 

c. It is considered unlikely that damage 
would occur as a result of leaves and 
flowers from the tree planting 
proposed.  

Other Matters: 
a. No indicated hours of operation for the 

industrial and warehouse which will impact on 
acoustic privacy.  
 

b. Material proposed will increase heat 
absorption and radiation and reflected UV and 
glare to residential properties.  

 
a. The submitted Plan of Management 

provided hours of operation.  
 

b. The proposed materials and finishes 
are considered satisfactory and 
unlikely to create glare 
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F. The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
In this instance, having regard to the adverse impact the proposal would have on the locality, 
the proposed development is not in the public interest.   
 
6.  Section 7.11 / 7.12 Contributions 
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area.  A contribution of $28,651.00 would be required for the 
development under the Inner West Local Infrastructure Contributions Plan 2023. 
 

7.  Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Building Certification  
• Development Engineer; 
• Environmental Health  
• Urban Forest; 
• Resource Recovery; 

 
The following external referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Ausgrid; 
 

8.  Conclusion  
 
The proposal does not comply with the aims, objectives and design parameters contained in 
Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 2013.  
 
The development would result in significant adverse impacts on the amenity of the adjoining 
premises/properties and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances of the proposal, 
refusal of the application is recommended. 
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9.    Recommendation  
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as the 

consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 
1979, refuse Development Application No. DA/2023/1123 for the demolition of an 
existing building and construction of new two storey light industrial development to John 
Street and new warehouse with mezzanine office over basement parking to Whites 
Creek Lane with associated site works at 37 John Street, LEICHHARDT for the following 
reasons: 
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Attachment A – Reasons for Refusal  
 
1. The proposal does not satisfy Section 4.15(1)(a) of the Environmental Planning and 

Assessment Act 1979 in the following manner: 
 

a. The proposal is inconsistent with the Inner West Local Environmental Plan 2022 
as follows: 

 
(i) Section 1.2 (a), (c), (g), (h) and (i) – Aims of Plan, as the proposal: will not 

encourage ecologically sustainable development; does not reduce 
community risk, nor does it improve resilience to natural hazards; and does 
not prevent adverse (cumulative) social and environmental impacts to the 
locality.  

 
(ii) Section 2.3 – Zone objectives and Land Use Table, as the proposal: does 

not ensure the viable use land for industrial uses; and does not minimise 
adverse effect of the industry on other land uses.  

 
(iii) Section 5.21 – Flood Planning, as the proposal is inconsistent with the 

objectives of subsection (1) and matters for consideration of subsections (2) 
and (3) given that it: does not minimise the flood risk to life and property 
associated with the use of land; does not allow development on land that is 
compatible with the flood function and behaviour on the land, does not avoid 
adverse or cumulative impacts on flood behaviour and the environment; and 
does not enable the safe occupation and efficient evacuation of people in 
the event of a flood. 
 

(iv) Section 6.2 – Earthworks, as the proposal is inconsistent with 1(a) and 3(a) 
given that the proposed earthworks are likely to: change the ground level at 
the subject site which will have adverse and detrimental impacts on the 
environmental functions and process of a Flood Control Lot; and will alter 
the existing drainage patterns and soil stability of the lot.   

 
(v) Section 6.3 – Stormwater Management, as the development will not 

minimise the impacts of urban stormwater on the subject land and adjoining 
properties and is inconsistent with subsections 1(a) and 1(b), given that the 
proposed development: does not satisfy subsection 3(a) in that the existing 
permeable surface at the subject site is reduced; and does not satisfy 3(c) 
as the proposal does not avoid adverse stormwater impacts to adjoining 
properties or the subject site.  

 
2. The proposal is inconsistent with the Leichardt Development Control Plan 2013 as follows: 
 

a. Part C1.1 – Site and Context Analysis, as the proposed development does not 
satisfy the objective O1(a), and (f) given that the proposal does not respond 
positively to the subject site being a Flood Control Lot.  
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b. Part C1.11 – Parking, as the subject site is a Flood Control Lot and the proposed 
on-site parking provision will be constructed below the flood planning levels.  

 
c. Part C4.3 – Ecologically Sustainable Development, as the proposed development 

is inconsistent with O1(b), (d), and (e), and Control C7 and C9, given that the 
development: does not enable a resilient development which responds positively 
to climate change; and the industrial office units have not been designed to receive 
adequate solar access.  

 
d. Part C4.10 – Industrial Development, as the proposal is inconsistent with O1(f), 

given that the development will adversely alter stormwater flows at the subject site, 
the adjoining properties, Whites Creek Lane and the residential developments 
within proximity of the subject site.   

 
e. Part E1.1.3 – Stormwater Drainage Concept Plan, as: insufficient details have 

been provided on the stormwater plans; the development will not minimise the 
impacts of urban stormwater on the subject land and adjoining properties; and the 
levels shown on the stormwater plans are not consistent with the architectural 
plans. 

 
f. Part E1.2.2 – Managing Stormwater within the Site: as the proposal is inconsistent 

with O1 given the development fails to integrate site layout and the drainage 
system to avoid nuisance flows and flooding within the development and onto 
neighbouring properties. 

 
g. Part E1.2.3 – On-Site Detention of Stormwater, as the submitted stormwater 

drainage plans provide insufficient information to assess how stormwater is 
captured at the subject site, and does not demonstrate that there is a direct 
connection to Whites Creek Stormwater Channel.  

 
h. Part E1.3.1 – Flood Risk Management, as the proposal: is inconsistent with O1 as 

it will not reduce the risks and costs associated with flooding; and will have adverse 
impact to flood water and storm water flow at the subject site and adjoining 
properties.   

 
3. The proposal is considered to result in adverse environmental impacts pursuant to 

Section 4.15(1)(b) of the Environmental Planning and Assessment Act 1979. 
 
4. The subject site is considered unsuitable for the proposed development pursuant to 

Section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979. 
 
5. The proposal is considered contrary to public interest pursuant to Section 4.15(1)(e) of 

the Environmental Planning and Assessment Act 1979. 
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Attachment B – Plans of proposed development 
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Attachment  C – Recommended conditions of consent if approved 
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Attachment D – Stormwater Plans (Issue F) 
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Attachment E – Flood Risk Management Study  
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