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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2024/0330 
Address 136 Percival Road STANMORE   
Proposal Alterations and additions to a shop top housing development 

including alterations and additions to the existing unit above the 
ground floor commercial building at the front of the site; demolition 
of the garage fronting the rear laneway; construction of a garage 
with 3 storey residential unit above; associated services,  access 
walkways and landscaping 

Date of Lodgement 9 May 2024 
Applicant Mike Devitt 
Owner Mike Devitt & Marianne C Piotrowski 
Number of Submissions 18, including 2 submissions in support 
Cost of works $921,000.00 
Reason for determination at 
Planning Panel 

Number of submissions 

Main Issues • Variation to FSR development standard 
• Heritage conservation 
• Visual & acoustic privacy 
• Community safety 
• Matters raised in submissions 

Recommendation Refusal  
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exception to Development Standards  
Attachment D Heritage Impact Statement 
Attachment E Draft conditions of consent in the event of approval by Panel 
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Note: Due to scale of map, not all objectors could be shown.   
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1.  Executive Summary 
 
This report is an assessment of the application submitted to Council for alterations and 
additions to a shop top housing development including alterations and additions to the exisitng 
residential unit above the ground floor commercial building at the front of the site; demolition 
of the garage fronting the rear laneway; construction of a garage with 3 storey residential unit 
above; associated services, access walkways and landscaping at 136 Percival Road 
Stanmore.  
 
The application was notified to surrounding properties and eighteen (18) submissions were 
received in response to the notification. 
 
The main issues that have arisen from the application include:  
 

• Variation to FSR development standard 
• Heritage conservation 
• Streetscape impacts 
• Visual and acoustic privacy 
• Community safety 
• Matters raised in submissions 

 
The applications include a number of non-compliances with the relevant objectives and 
controls that are not considered acceptable for the reasons discussed throughout this report, 
and therefore the application is recommended for refusal.  
 
2.  Proposal 
 
The proposal seeks development consent for alterations and additions to a shop top housing 
development including alterations and additions to the commercial building and residence at 
the front of the site; demolition of the garage fronting the rear laneway; construction of a garage 
with 3 storey residential unit above; associated services, access walkways and landscaping.  
 
Specifically, the following works are proposed: 
 

• Construction of alterations and additions to the existing two storey building in the 
following manner: 
 

Ground Floor 
o Alterations to the building entrance to allow for accessible entry into the café; 
o Construction of an accessible water closet; and 
o Construction of additions to create a new storeroom that is associated with the 

approved café. 
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First Floor 
o Construction of internal walls to create a bathroom; 
o Construction of additions to create an open-plan living area and associated POS 

area. 
o Demolition of the existing rear-facing window. 

• Construction of a covered walkway at the first-floor to connect the existing building with 
the new works at the rear.  

 
Development fronting Percival Lane 
 

• Demolition of the rear lane garage and construction of a three (3) storey unit with the 
following configuration: 

o Single car garage with bicycle and motorcycle parking, bin storage areas, lift 
and entry to the proposed dwelling at the ground floor; 

o Two (2) bedrooms, bathroom, wardrobe, balcony and staircase at the first floor; 
o Open plan living area with a living/dining room, kitchen, water closet and 

terrace at the second floor; and 
o Rooftop terrace at the third floor. 

 
 
3.  Site Description 
 
The subject site is located on the western side of Percival Road, between Douglas Street and 
Temple Street. The site consists of one (1) allotment and is generally rectangular shaped with 
a total area of 222.6sqm and is legally described as Lot 39, Section G in DP 2871. 
 
The site has a frontage to Percival Road of 6.1 metres and a secondary frontage of 
approximate 6.08 metres to Percival Lane West. The site supports a two-storey shop-top 
housing development with ground floor commercial tenancy and first floor residence with a 
garage at the rear of the site.  
 
The adjoining properties support various building heights along both Percival Road and 
Percival Lane West. With the exception of the adjoining property at 140 Percival Road, which 
contains a four-storey development, Percival Road is a generally uniform streetscape where 
buildings are two-storeys as visible from the public domain. Percival Lane West contains 
predominantly a combination of single and two storey structures with the exception of the 
development at 140 Percival Road.  
 
The property is located within the Annandale Farm Heritage Conservation Area (HCA). 
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Figure 1: Aerial Map of Subject Site 

 
Figure 2: Zoning Map of Subject Site 
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Figure 3: Front Elevation of Subject Site, as Viewed from Percival Road and Douglas Street Intersection 

 

Figure 4: Rear Elevation of Subject Site, as Viewed from Percival Lane West 
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4.  Background 
 
Site history 
 
The following tables outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
PDA/2023/0142 Partial demolition, alterations and 

additions to the existing mixed-use 
building and construction of a new 
residence over an existing garage 

Advice issued 18 July 2023. 

DA/2023/0125 Partial demolition, alterations, and 
additions to the existing 2 storey 
building to contain a commercial 
tenancy & 3 residential units and 
construction of a 4-storey building at the 
rear for a dwelling house and 
associated parking and services. 

Withdrawn by applicant 23 
June 2023. 

DA201300062 To fit out and use the premises as a 
café. 

Approved 5 April 2013. 

 
Surrounding properties 
 
Application Proposal & Property Decision & Date 
DA201400022 To carry out alterations and additions to the 

premises including the construction of a dwelling 
over the garage at the rear of the property and a 
first-floor dwelling over the rear of the ground floor 
shop – 126 Percival Road, Stanmore. 

Approved 29 April 
2014 

DA201500684 To demolish part of the premises and carry out 
alterations and additions to construct a garage to 
the rear of the site and 2 x 1-bedroom dwellings 
on the first-floor level – 128 Percival Road, 
Stanmore. 

Approved 25 July 
2016 

DA/2024/0021 Alterations and additions to the existing mixed-
use building, including internal and external 
changes to the existing commercial tenancy, first 
floor unit and conversion of the existing studio at 
the rear to a one-bedroom unit – 124 Percival 
Road, Stanmore. 

Approved 17 
September 2024 
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Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
9 May 2024 Application was lodged with Council. 
16 May 2024 – 6 
June 2024 

The application was notified to surrounding properties.  

17 July 2024 Council issued a request for further information letter raising the 
following matters: 
 

a) Breaches of the Floor Space Ratio and Height of Building 
development standards under the IWLEP 2022; 

b) Amendments to the design which enhance the proposal’s 
compatibility with the Annandale Farm Heritage Conservation 
Area; 

c) Reduction in the height of the building to maintain view sharing 
from the adjoining property at 140 Percival Road; 

d) Amendments to the first-floor balcony and rooftop terrace to 
address visual and acoustic privacy impacts to the adjoining 
properties; 

e) Amendments to the entrance to the rear unit from Percival Lane 
West to address community safety requirements; 

f) Amended plans which address the configuration of the private 
open space area servicing Unit B1-U2;  

g) Amended plans detailing how the mechanical ventilation system 
complies with AS1668 due to the proposed intensification of the 
cafe;  

h) An amended acoustic report in accordance with the Protection 
of the Environment Operations Act 1997, Liquor & Gaming 
NSW, NSW Environment Protection Authority’s Noise Policy for 
Industry and Noise Control Manual;  

i) Submission of a Building Code of Australia (BCA) report to 
address fire separation and exit travel provisions.  

12 August 2024 The Applicant provided additional information / amended plans in 
response to Council’s RFI (as outlined above). The changes are 
summarised as follows: 
 

a) A Clause 4.6 variation seeking an exception to the Floor Space 
Ratio development standard; 

b) An amended acoustic report, including a separate cover letter 
addressing how Council’s comments have been addressed; and 

c) Architectural plans that have been amended in the following 
manner: 
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Ground Floor 
i. Conversion of the proposed ground floor seating area 

that is associated with the café to a storeroom. 
ii. Retention of the existing timber staircase, which results 

in the re-configuration of the proposed accessible 
bathroom. 

iii. Relocation of the entry gate within the rear unit towards 
Percival Lane West. 

 
First Floor 

iv. Deletion of the fire-rated wall between B1-U1 & B1-U2, 
which results in the proposal being decreased from two 
(2) shop top housing dwellings to one (1) within the 
existing building footprint.  

v. Deletion of the access between the first-floor 
landing/accessway and the POS area servicing B1-U1. 

vi. Deletion of the roof to cover the staircase to the rooftop 
terrace, with the staircase subsequently relocated to be 
accessed via the second-floor balcony/terrace. 
Subsequently, the maximum height of the ridgeline has 
been reduced from 37.64 RL to 36.59 RL. 

 
Amended plans and additional information were received during the 
assesment of the application. Renotification was not required in 
accordance with Community Engagement Framework. The amended 
plans and additional information are the subject of this report.  

  

 
5.  Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
A. Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
 
State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 
to the carrying out of any development on land unless: 

https://www.innerwest.nsw.gov.au/ArticleDocuments/946/Community%20Engagement%20Framework.pdf.aspx
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(a)  it has considered whether the land is contaminated, and 

 
(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

 
(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
SEPP (Sustainable Buildings) 2022 
 
The applicant has included a BASIX Certificate as part of the lodgment of the application 
(lodged within 3 months of the date of the lodgment of this application) in compliance with the 
EP & A Regulation 2021. 
 
 
SEPP (Transport and Infrastructure) 2021 
 
Chapter 2 Infrastructure 
 
Development likely to affect an electricity transmission or distribution network 
 
The proposed development meets the criteria for referral to the electricity supply authority 
within Section 2.48 of the Transport and Infrastructure SEPP and has been referred for 
comment for 21 days. 
 
Ausgrid provided comments with regard to underground cables and overhead powerlines in 
the vicinity of the development and raise no objection to the proposal subject to the imposition 
of conditions.  
 
Impact of rail noise or vibration on non-rail development 
 
The applicant has demonstrated that appropriate measures will be implemented to ensure that 
the residential accommodation within the development complies with the requirements of 
Section 2.100(3) of the Transport and Infrastructure SEPP.  
 
Impact of road noise or vibration on non-road development 
 
The impacts of traffic noise or vehicle emissions have been considered and suitable measures 
to ameliorate potential traffic noise or vehicle emissions have been included within the 
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development. The development complies with the requirements of Section 2.120 of the 
Transport and Infrastructure SEPP.  
 
Inner West Local Environmental Plan 2022  
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 

Section Proposed Complianc
e 

Section 1.2 
Aims of Plan  

The proposal is inconsistent with the aims of the plan, 
as the proposal does not: 
 
• Conserve and maintain the natural, built and 

cultural heritage of Inner West, 
• Encourage diversity in housing to meet the needs 

of, and enhance amenity for, Inner West residents, 
• Create a high-quality urban place through the 

application of design excellence in all elements of 
the built environment and public domain, 

• Prevent adverse social, economic and 
environmental impacts on the local character of 
Inner West, and 

• Prevent adverse social, economic and 
environmental impacts, including cumulative 
impacts. 

No 

 
Part 2 – Permitted or prohibited development 
 

Section Proposed Compliance 
Section 2.3  
Zone objectives and 
Land Use Table 
 

• The subject site is zoned E1 – Local Centre under 
the IWLEP 2022. The application proposes 
alterations and additions to an existing shop top 
housing development, which is permissible 
subject to development consent. 

• The proposal is inconsistent with the relevant 
objectives of the zone, as the proposal does not 
enhance the unique sense of place offered by Inner 
West local centres, given that the building does not 
display architectural and urban design quality and 
contributes to the desired character and cultural 
heritage of the locality.  

No 

Section 2.7  
Demolition requires 
development consent  

The proposal satisfies the section as follows: 
 
• Demolition works are proposed, which are 

permissible with consent; and  

Yes –  
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Section Proposed Compliance 
• Standard conditions could be imposed to manage 

impacts which may arise during demolition, 
however the proposal is not supported on other 
grounds. 

 
Part 4 – Principal development standards 
 

Control Proposed Compliance 
Section 4.3  
Height of building 

Maximum 11m Yes 
Proposed 10.13m 
Variation N/A 

Section 4.4 
Floor space ratio 

Maximum 1.2:1 or 267.12sqm No – See 
discussion 

under Section 
4.6 below  

Proposed 1.3:1 or 290.4sqm  
Variation 23.28sqm or 8.42% 

Section 4.5  
Calculation of floor 
space ratio and site 
area  

The site area and floor space ratio for the proposal has 
been calculated in accordance with the section. 

Yes 

Section 4.6  
Exceptions to 
development standards 

The applicant has submitted a variation request in 
accordance with Section 4.6 to vary Section 4.4 – Floor 
Space Ratio.  

See discussion 
below 

 
 
 
 
Section 4.6 – Exceptions to Development Standards  
  
Section 4.4 – Floor Space Ratio  
 
The applicant seeks a variation to the above-mentioned development standard under Section 
4.6 of the IWLEP 2022 by 22.56sqm or 8.42%. Section 4.6 allows Council to vary development 
standards in certain circumstances and provides an appropriate degree of flexibility to achieve 
better design outcomes. 
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below.A written 
request has been submitted to Council in accordance with Section 4.6(4)(a)(i) of the IWLEP 
2022 justifying the proposed contravention of the FSR development standard. The applicant’s 
written rationale has not adequately demonstrated that compliance with the development 
standard is unreasonable/unnecessary in the circumstances of the case, or that there are 
sufficient environmental planning grounds to justify contravening the development standard. 
The written rationale is written in its entirely as provided below:: 
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• Given that the proposal does not contravene any other development standards, it can 
be seen that the non-compliance does not contravene any of the objectives of Section 
4.4 of the IWLEP 2022. 

• If the total garage is considered enclosed the non-compliance has been acknowledged 
by Council, in their RFI, to be largely due bicycle parking not being exempt from FSR 
calculation. Parking on the site is limited due to the existing dimensions and 
arrangement of the site. It is highly likely that the additional area in the garage will be 
primarily used for parking bicycles and/or motor bikes. This being the case, adherence 
to the development control is unreasonable. 

• No additional environmental impacts, such as overshadowing, privacy or view 
obstruction, or intensification of the site use results from the non-compliance with the 
FSR. The area in question is on the ground floor and will be used for storage for the 
main dwelling and is not a living area that would allow additional people to live or 
commercial activity to take place. Therefore, strict adherence with the development 
control is unnecessary. 

• It can be seen that the adjoining site has a far higher development density, among 
other non-compliances, than the subject site. Objective (c) states that there should be 
an appropriate transition between developments of different densities so a minor 
exceedance of FSR should be viewed as acceptable and strict compliance 
unnecessary. 

 
The submission is not sufficient and has not adequately addressed the provisions of Section 
4.6 of IWLEP 2022. The applicant’s written rationale does not adequately demonstrate 
compliance with the development standard is unreasonable/unnecessary in the circumstances 
of the case, nor are there sufficient environmental planning grounds to justify contravening the 
development standard. 
 
Whether compliance with the development standard is unreasonable or unnecessary  
  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the Floor Space Ratio standard 
are achieved notwithstanding the numeric non-compliance.  
  
The first objective of Section 4.4 is “to establish a maximum floor space ratio to enable 
appropriate development density”. The written request does not address this objective. 
 
The second objective of Section 4.4 is “to ensure development density reflects its locality”. 
The written request does not address this objective. 
 
The third objective of Section 4.4 is “to provide an appropriate transition between 
development of different densities”. written request has not adequately addressed this 
objective, given the submission has not demonstrated in sufficient details as to how the overall 
bulk and scale is of an acceptable transition between various site densities that surround the 
subject site. 
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The fourth objective of Section 4.4 is “to minimise adverse impacts on local amenity”. The 
written request has not adequately addressed this objective, given the submission has not 
demonstrated in sufficient detail as to how any adverse amenity impacts have been minimised 
despite the departure from the development standard. 
 
The fifth objective of Section 4.4 is “to increase the tree canopy and to protect the use and 
enjoyment of private properties and the public domain”. The written request has not addressed 
this objective. 
 
Whether the proposed development meets the objectives of the development standard, 
and of the zone  
  
It is considered that the development is not in the public interest, as the proposal is generally 
inconsistent with the objectives of the E1 – Local Centre zone in accordance with Section 
4.6(4)(a)(ii) of the IWLEP 2022 for the following reasons:  
  

• To enable residential development that contributes to a vibrant and active local centre 
and is consistent with the Council’s strategic planning for residential development in 
the area. 

 
Comment: The proposed residential development does not contribute to a vibrant and active 
local centre, given the bulk, scale and materiality of the development is not compatible with 
the surrounding heritage conservation area and broader locality. As a result, the development 
is not consistent with the Council’s strategic planning for residential development in the area. 
 

• To enhance the unique sense of place offered by Inner West local centres by ensuring 
buildings display architectural and urban design quality and contributes to the desired 
character and cultural heritage of the locality. 

 
Comment: For the reasons discussed directly above and further throughout this report, the 
bulk, scale and materiality of the development does not display architectural and urban design 
quality, which therefore does not contribute to the desired future character of the Stanmore 
North Precinct, or the cultural heritage of the Annandale Farm Heritage Conservation Area. 
 
When considering the above, the development is not in the public interest because it is 
inconsistent with the relevant objectives of the zone and the objectives of the development 
standard, in accordance with Section 4.6(4)(a)(ii) of the IWLEP 2022 for the following reasons: 
 
 The proposal results in a density which is contrary to the character of the locality and 

Heritage Conservation Area.  
 The proposed garage and structure above that adjoins the rear laneway is of a form, 

height, size, scale, design and appearance that will be incompatible with the prevailing 
pattern of development on the eastern side of Percival Lane West (zoned E1, located 
within a Heritage Conservation Area and at a residential interface).  

 The proposed density and siting of development will result in a poor amenity outcome 
for future occupants of the proposed dwelling, with particular concern with respect to 
visual privacy impacts due to the direct sightlines between the rooftop terrace and the 
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adjoining properties, particularly the adjoining communal open space area at 140 
Percival Road. 

 The proposal does not minimise adverse impacts on local amenity, given the visual and 
acoustic privacy impacts that are presented to several adjoining properties along 
Percival Road and Douglas Street. 

 
Therefore, for the reasons outlined above, the proposal fails to comply with the objectives of 
section 4.6(1)(b) and requirements of section 4.6(3)(b) of the LEP, with particular respect to 
heritage, amenity and canopy cover. There are insufficient planning grounds to justify the 
departure from the FSR development standard and it is recommended the section 4.6 
exception be rejected. 
 
Accordingly, the proposal is not considered to have satisfied this section of the IWLEP 2022 
and is recommended for refusal. 
 
Part 5 – Miscellaneous provisions 
 

Section Compliance Complianc
e 

Section 5.10  
Heritage conservation 

The subject site is a contributory building within the 
Annandale Farm Heritage Conservation Area (C87 
under Schedule 5 of IWLEP 2022). See discussion 
below. 

No – See 
discussion 

below 

 
Section 5.10 – Heritage Conservation  
 
The key and relevant objectives of Section 5.10 of IWLEP 2022 are to conserve the 
environmental heritage of the Inner West, including the heritage significance of conservation 
areas and their associated fabric, settings, and views. 
 
An assessment of the revised proposal against Section 5.10 of IWLEP 2022 has been carried 
out and it is considered that the design of the amended proposal does not satisfactorily 
conserve the heritage significance of the existing dwelling on the site, and significance of the 
HCA. 
 
In this regard, it is considered that the following concerns have been identified: 
 

• The inclusion of a roof terrace is not supported as this contributes to an 
uncharacteristic roof form that will be highly visible from the public domain. In relation 
to this matter, the proposal attempts to incorporate a mansard style roof form to 
conceal the roof terrace and ultimately reduce the bulk and scale of the development. 
However, the roof form only pitches at the front and rear elevation without intersecting 
at a ridgeline, the roof terrace and second storey are not concealed and therefore has 
not minimised the bulk and scale of the development.  

• The overall height of the development is excessive in its bulk and scale, due to the 
bulk and scale of the development in comparison to adjoining structures along the 
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northern side of Percival Lane West, the visibility of the development and ultimately its 
impact upon the laneway character of Percival Lane West.  

• The demolition of the internal timber staircase within the existing shop is not supported, 
given that the Statement of Heritage Impact notes that this will have a direct physical 
impact on the buildings’ integrity is not acceptable.  

 
Given the above, the proposal in its amended form is considered contrary to Section 5.10(1)(a) 
and (b) of IWLEP 2022. 
 
In addition to the above, the proposal does not satisfy key heritage provisions under Part 8 of 
MDCP 2011, in particular: 
 

• Part 8.3.2.4 – Building heights: The proposed additions to the contributory building are 
higher than the existing roof form, height of the original building and ultimately 
overwhelm the existing built form when viewed from the laneway. 

• Part 8.3.2.5 – Building form: The proposed additions to the contributory building are 
highly visible from the public domain and would be inconsistent with the overall form 
and massing of the building when viewed from the laneway. The scale in 
uncharacteristic of the prevailing character in the laneway and would adversely impact 
the conservation area. 

 
Overall, the proposed development fails to satisfy the relevant matters for consideration of this 
part of the IWLEP 2022, along with the relevant objectives and controls under Part 8 of MDCP 
2011. Accordingly, the proposal is recommended for refusal. 
 
Part 6 – Additional local provisions 
 

Section Proposed Complianc
e 

Section 6.2  
Earthworks  

Any proposed earthworks are unlikely to have a 
detrimental impact on environmental functions and 
processes, existing drainage patterns, or soil stability. 

Yes 

Section 6.3  
Stormwater 
Management  

The development maximises the use of permeable 
surfaces, includes on site retention as an alternative 
supply and subject to standard conditions would not 
result in any significant runoff to adjoining properties or 
the environment.  

Yes –subject 
to condition 

Section 6.8  
Development in areas 
subject to aircraft noise 

The site is located within the ANEF 25-30 contour, and 
as such an Acoustic Report was submitted with the 
application. The proposal is capable of satisfying this 
section. 

Yes –subject 
to condition 

Section 6.13 
Residential 
accommodation in 
Zones E1, E2 and MU1 

The proposal meets the requirements of this Section 
where: 
 

• It is a mixed-use development, by way of a 
commercial premises at ground floor and 
residential premises at first-floor; 

Yes 
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Section Proposed Complianc
e 

• The front room of the ground floor of the 
commercial tenancy remains unaltered by the 
proposal, thus ensuring that the shopfront 
continues to maintain an active street frontage 
to Percival Road; and 

• Is compatible with the prevailing character of 
the area in relation to its bulk, form, uses and 
scale. 

 
B. Development Control Plans 
 
Summary  
 
The application has been assessed and the following provides a summary of the relevant 
provisions of the Marrickville Development Control Plan 2011 (MDCP 2011). 
 
MDCP 2011  Compliance 
Part 2.1 – Urban Design No – see discussion 
Part 2.5 – Equity of Access and Mobility No – see discussion 
Part 2.6 – Acoustic and Visual Privacy No – see discussion  
Part 2.7 – Solar Access and Overshadowing  Yes  
Part 2.9 – Community Safety No – see discussion 
Part 2.10 – Parking Yes 
Part 2.18 – Landscaping and Open Space Yes  
Part 2.21 – Site Facilities and Waste Management Yes 
Part 2.25 – Stormwater Management Yes 
Part 5 – Commercial and Mixed-Use Development No – see discussion  
Part 8 – Heritage  No – see discussion  
Part 9 – Strategic Context No – see discussion 

 
The following provides discussion of the relevant issues: 
 
Marrickville Development Control Plan 2011 
 
The application was assessed against the following relevant parts of the Marrickville 
Development Control Plan 2011 (MDCP 2011). 
 
Part 2 – Generic Provisions 
 
Control Assessment Compliance 
Part 2.1 Urban 
Design 

The proposal is considered to unreasonably impact upon the 
definition between the public and private domain and is not 
appropriate for the character of the locality given its form, 
excessive massing, siting and unsuitable detailing. Further, the 

No 
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Control Assessment Compliance 
design of the development fails to preserve the existing character 
of the laneway, as the proposed development would be 
inconsistent with the established pattern of development in the 
locality.  
 
The visual appearance of the structure fronting Percival Lane 
West is considered unsympathetic to development in the Lane. 
The style of the structure in incongruous, the proportions 
combined with finishes result in the building appearing as 
uncharacteristically tall, combined with mismatched fenestration 
and roof form are considered to result in a poor urban form and 
appear as 3 distinct storeys which bear little relationship to one 
another.  
 
Therefore, the proposal is therefore inconsistent with Part 2.1 of 
MDCP 2011. Given the circumstances, the application is 
recommended for refusal. 

Part 2.5 Equity 
of Access and 
Mobility 

The proposal satisfies the relevant provisions under this Part as 
follows: 
 

• Appropriate access is provided for all persons through 
the principal entrance to the commercial premises; 

• A Continuous Accessible Path of Travel (CAPT) to and 
within the subject premises is provide which allows a 
person with a disability to gain access to all areas within 
the shop; and 

• Suitable accessible sanitary facilities are provided 

Yes 

Part 2.6 
Acoustic and 
Visual Privacy 

The proposal is considered unsatisfactory with respect to the 
relevant provisions of Part 2.6 as follows:  
 
Visual Privacy 

• The proposed principal living areas and areas of Private 
Open Space (POS) for the rear unit have not been 
designed and located to offer a reasonable level of 
privacy and amenity to occupants and adjoining 
properties.  

• The proposed rooftop terrace of the rear unit is of a 
design that enables direct overlooking opportunities into 
the adjoining communal space area of the mixed-use 
development at 140 Percival Road (No. 140) and the rear 
POS area of the adjoining residential properties, 
particularly 24 and 26 Douglas Street. No privacy 
measures in accordance with control C3 v. under this 
part of the MDCP have been demonstrated, such as fixed 
planter boxes (as privacy screens along the southern 
side boundary would not supported in this instance due 
to the retention of view sharing from no. 140) 

• The current design and configuration of the rooftop 
terrace will allow direct and adverse view lines into 
numerous adjoining properties, which is inconsistent with 

No 



Inner West Local Planning Panel ITEM 4 
 

PAGE 163 

Control Assessment Compliance 
control C3 i, ii and v and objectives O1 and O2 under this 
part. 

• The proposed balcony/terrace on the second floor of the 
rear unit is designed to be of a configuration that enables 
direct overlooking opportunities into the rear POS area of 
the adjoining property at 132 Percival Road. Whilst a 
splayed wall has been provided along the north-eastern 
elevation of the balcony/terrace adjoining no. 132, this is 
not considered to prevent direct view lines into this 
adjoining property. As such, this aspect of the proposal 
is inconsistent with control C3 i, ii and v & objectives O1 
& O2 under this part. 

• The elevated proposed POS area servicing B1-U1 is 
considered to be satisfactory, as privacy screening to a 
height of 1.6m above the finished floor level is proposed 
that prevents adverse sightlines into the adjoining 
properties at no. 132 & no. 140. 

 
Acoustic Privacy 

• Control C3 ii of Part 2.6 of MDCP 2011 prescribes that 
elevated external decks must generally be less than 
10m2 in area and have a depth not greater than 1.5 
metres so as to minimise privacy and noise impacts to 
surrounding dwellings. The proposed rooftop terrace is 
5.9m x 5.8m, with a total area of 34.2sqm. The terrace is 
unsatisfactory as: 

o Is proposed on a new addition that is significantly 
beyond the maximum dimensions and area 
permitted for elevated external decks; 

o Results in adverse visual and acoustic privacy 
impacts, given the location enables direct 
sightlines into the adjoining properties and is of 
a size and configuration that enables a large 
number of occupants to use this space for 
extended periods; and  

o Adjoins residential properties to the site’s west. 
• The development was accompanied with an acoustic 

assessment, which has demonstrated that subject to 
conditions of consent, the proposal is capable of 
compliance with the relevant acoustic noise criteria for 
the shop component since no intensification of the 
existing commercial use is proposed.  

 
Given the above, the proposed rooftop terrace is not consistent 
with Part 2.6 of MDCP 2011. Consequently, the application is 
recommended for refusal. 

Part 2.7 Solar 
Access and 
Overshadowing 

The proposal will have a satisfactory impact in terms of solar 
access and overshadowing on the surrounds as follows: 
 
Overshadowing 

Yes 
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Control Assessment Compliance 
• A minimum of 2 hours direct solar access to windows of 

principal living areas and principal areas of open space 
of nearby residential properties between 9:00am and 
3:00pm on 21 June is retained.  

• The development will not result in adverse amenity 
impacts as a result of overshadowing. 

 
Solar Access 

• At least one habitable room of the dwelling has a window 
having an area not less than 15% of the floor area of the 
room, positioned within 30 degrees east and 20 degrees 
west of true north and will allow for direct sunlight for at 
least two hours over a minimum of 50% of the glazed 
surface between 9:00am and 3:00pm on 21 June. 

• Both private open space areas that are provided receive 
a minimum two hours of direct sunlight over 50% of its 
finished surface between 9.00am and 3.00pm on 21 
June.  

Part 2.9 
Community 
Safety 

The proposal is considered unsatisfactory with respect to the 
relevant provisions of Part 2.9 as follows:  
 

• The principal entrance of the residential component is via 
a recessed entrance from Percival Lane West (it should 
be noted that the recessed entry of No.128 was not 
approved and was meant to be flush). The recessed 
arrangement of the entrance poses safety and security 
concerns and does not permit a legible entrance along 
the laneway; and  

• No details were provided accompanying the application 
with regard to measures to address the safety and 
security issues associated with the recessed entrance. 

 
Given the above, the proposal is not consistent with Part 2.9 of 
MDCP 2011. Consequently, the application is recommended for 
refusal. 

No 

Part 2.10 
Parking 

The site is located in Parking Area 1. Control C1 of this part, 
requires car parking to be provided at a rate of 0.2 spaces per 
studio or 1br unit + 0.5 per 2 or 3+br unit for residents.  The 
proposed development requires two (2) off-street, car parking 
spaces.  
 
The ground floor retail premises is required to provide 1 car 
parking space per 100sqm of gross floor area for customers and 
staff. The proposed development therefore requires a total of 
three (3) car parking spaces.  
 
There is no requirement in this part for bicycle parking for the 
shop top housing component of the development, however the 
café is required to provide 1 per 100m2 GFA for staff + 2 for 
customers. 

Acceptable on 
merit – Would 
be subject to 

condition, 
however 
refusal is 

recommended. 
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Control Assessment Compliance 
 
One (1) car parking space is proposed, in addition to an 
unspecified number of motorcycle and bicycle parking spaces 
which are unmarked on the plan, thus presenting a shortfall of 
one (1) car parking space and an unknown compliance with 
bicycle parking. 
 
The non-compliance with car parking is considered to be 
generally acceptable. The application has submitted a Parking 
Impact Assessment, which has confirmed that the proposed 
development does not increase the existing off-street car parking 
demand, that the site is located in close proximity to public 
transport, and that the provision of a new, additional car parking 
space is ultimately impractical given the existing site constraints. 
 
The provision of bicycle parking on site appears acceptable, 
however in order to clarify given a specific number has not been 
shown on the plans, a condition is recommended requiring 4 
bicycle spaces be provided, being the 1 for staff and 2 for 
customers, plus an additional space on merit given the non-
compliance with on-site parking as well as the provision of 1 
motorcycle space. These spaces should be accessible for all 
users of the site.  
 
Should development consent be granted, standard conditions are 
recommended to ensure compliance with the design 
requirements contained within this part. 

Part 2.18 
Landscaping 
and Open 
Spaces  
 

Control C26 under this Part requires that each dwelling in a 
mixed-use development (including shop top housing) to have a 
private open space in the form of a deck or balcony accessible 
from the principal living area of the dwelling with a minimum area 
of 8sqm and a minimum width of 2 metres. 
 
The proposed development satisfies the relevant provisions of 
this Part, as the proposal includes a balcony at the first-floor of 
the existing shop top dwelling that measures 8sqm in area with a 
minimum width of 2 metres, along with a second-floor balcony 
that measures 8sqm in area with a minimum width of 2 metres to 
service the rear unit. 

Yes 

Part 2.21 Site 
Facilities and 
Waste 
Management  

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 

• The application was accompanied by a waste 
management plan in accordance with the Part;  

• Separate and sufficient bin storage for both the 
residential and commercial bins have been 
demonstrated on the architectural plans; and 

• standard conditions are capable of to ensuring the 
appropriate management of waste during the 
construction of the proposal. 

Yes –subject to 
condition 
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Control Assessment Compliance 
Part 2.25 
Stormwater 
Management  

Standard conditions could ensure the proposal may adequately 
address the appropriate management of stormwater.  

Yes – Would 
be subject to 

condition, 
however 
refusal is 

recommended. 
 
Part 5 – Commercial and Mixed-Use Development 
 
Control Assessment Complianc

e 
Part 5.1.1 
General 
Objectives  

For the reasons discussed earlier and throughout this report, 
the development is considered unsatisfactory with regards to 
the following objectives under this Part: 
 

• O4: To require development that responds to its 
context and is compatible with the existing built 
environment and public domain;  

• O8: To improve the environmental and aesthetic 
amenity of commercial centres; and 

• O10: To promote an accessible and safe environment. 

No 

Part 5.1.2 
Contributory 
Buildings in 
Commercial 
Centres 

The proposal is considered unsatisfactory with respect to the 
relevant provisions of Part 5.1.2 as follows: 
 

• The proposed alterations and additions detract from 
the overall architectural character and building form of 
the contributory building as it alters the character of 
the building as viewed from the public domain. 

• With regard to the above, the proposal is not cohesive 
in its presentation to the public domain. This is 
primarily attributed to the varying floor-to-ceiling (FCL) 
and wall heights at each storey, and the differentiation 
in external finishes at each floor. The ground 
floor/garage level proposes a combination of painted 
door, prefinished garage doors and rendered bricks 
for a total height of 2.4m, before proposing an external 
finish of face brick for the first and second floors for a 
total height of 4.4m. Given the significant increase in 
height and differentiation in external finishes, the 
proposal appears top-heavy and bulky to Percival 
Lane West, which exacerbates the bulk and scale 
concerns that have been previously discussed.   

• For the reasons previously discussed above and 
throughout this report, the development does not 
respond to its context in terms of height, scale and the 
detailing along Percival Lane West and does not 
provide an appropriate transition between both 
neighbouring properties and the surrounding context.  

No 
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Control Assessment Complianc
e 

Part 5.1.4 
Building Form 

Aside from the provision of an accessible ramp at the building 
entrance, no changes are proposed to the street front portion 
of the commercial building. The development also provides for 
a separate entry for the residential components of the building 
via the rear lane in accordance with control C49. 
 
The massing of the development is within the building 
envelope controls specified under C13, that being a 45-degree 
sloping plane from a point 7.5 metres vertically above the lane 
ground level, measured at the rear boundary. 
 
However, proposal is considered unsatisfactory with respect to 
the relevant provisions of Part 5.1.4 as follows: 
 

• The proposed FSR does not satisfy objectives O19-
O20 under Part 5.1.4.1, as the proposal does not 
ensure the density of development is compatible with 
the future desired character of the Stanmore North 
Precinct, and the density of the development is not 
appropriate to the contextual constraints of the site. 

• The proposed height does not satisfy objectives O21-
O22 under Part 5.1.4.2, as the proposal does not 
ensure that the height of the development is 
compatible with the future desired character of the 
Stanmore North Precinct, and the height of the 
development is not appropriate to the contextual 
constraints of the site. 

• The proposed massing does not satisfy objective O27 
under Part 5.1.4.3, as the proposal does not ensure 
the rear massing of developments does not cause 
significant visual bulk or amenity impacts on 
neighbouring properties to the rear. 

• The proposed building separation does not satisfy 
objectives O31 & O32 under Part 5.1.4.5, as the 
proposal does not ensure that new development is 
scaled to support the future desired character with 
appropriate massing and spaces between buildings 
and provides inadequate building separation which 
results in adverse visual and acoustic privacy for 
building occupants. 

 
Given the above, the proposed building form does not maintain 
the character of Percival Road, Percival Lane West and the 
broader townscape character, and ultimately is not consistent 
with Part 5.1.4 of MDCP 2011. Consequently, the application 
is recommended for refusal. 

No 

Part 5.1.5 
Building Detail 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 

Yes 
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Control Assessment Complianc
e 

• No works are proposed to the shopfront, thus the front 
portion of the building is retained;  

• No works are proposed which result in the long-term 
exposure of side-facing walls or the installation of air-
conditioning units; and 

• The proposal maintains the existing floor-to-ceiling 
heights that ensure adequate residential amenity is 
provided whilst allowing for a variety of commercial 
uses. 

Part 5.1.7 Vehicle 
Access, Parking 
and Loading 
Services 

Refer to assessment under Part 2.10 of MDCP 2011 above. In 
summary, the proposal is considered satisfactory against the 
provisions of Part 5.1.7 of MDCP 2011. 

Yes 

 
Part 8 – Heritage 
 
Control Assessment Compliance 
Part 8.3.2.3 
Building setbacks 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 

• The development maintains existing building front 
and side setbacks. 

• Driveway access is provided from the rear lane. 

Yes 

Part 8.3.2.4 
Building heights 

The proposed additions to the contributory building are higher 
than the existing roof form, height of the original building and 
ultimately overwhelm the existing built form when viewed from 
the laneway. The scale does not provide an appropriate 
transition between the neighbouring buildings.  

No 

Part 8.3.2.5 
Building form 

The proposed additions to the contributory building are visible 
from the public domain and is inconsistent with the overall 
form and massing of the building when viewed from the 
laneway. 

No 

Part 8.3.2.6 Roof 
form 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 

• The development maintains the original roof form to 
the front elevation and for the length of the main roof 
to the side elevations. 

• The development maintains existing chimneys. 
• The materials to the original roof and suitable to the 

building and conservation area. 

Yes 

Part 8.3.2.7 
Building facades 

The façade of the contributory building is unchanged by the 
development and is retained. 

Yes 

Part 8.3.2.9 
Windows and 
doors 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 
• The development maintains original front doors and 

windows in their original position. 

Yes 
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• The new windows to the rear of the property have limited 
visibility and are of proportions appropriate the 
conservation area and dwelling. 

Part 8.3.2.10 
Façade materials 

The proposed development satisfies the relevant provisions of 
this Part as follows: 
 
• The original materials to the front portion of the 

contributory building are maintained. 
• The new additions to the rear of the existing building 

exhibit materials that are compatible with the conservation 
area. 

Yes 

Part 8.3.2.13 Car 
parking 

The development provides driveway access from the rear lane 
and does not result in any car parking structure to the street 
frontage. 

Yes 

 
 
Part 9 – Strategic Context 
 
Control Assessment Compliance 
Part 9.3 
Stanmore North 
(Precinct 3) 

The proposal is considered unsatisfactory with respect to the 
relevant provisions of Part 9.3, as the proposal does not 
protect the identified values of the Annandale Farm Heritage 
Conservation Area.  

No 

 
C. Environmental Planning Regulations 
 
The application has been assessed and the following provides a summary of the relevant 
sections of the Environmental Planning and Assessment Regulation 2021 (EPA Regulation 
2021).  
 
Part 4 Determination of Development Applications  
 
Section 64 of the EP & A Regulation 2021 applies to a development application that involves 
the rebuilding or alteration of an existing building if.  
 

(a) the proposed building work and previous building work together represent more 
than half of the total volume of the building, or 

(b) the measures contained in the building are inadequate— 
(i) to protect persons using the building, if there is a fire, or 
(ii) to facilitate the safe egress of persons using the building from the 

building, if there is a fire, or 
(iii) to restrict the spread of fire from the building to other buildings nearby. 

 
The consent authority must consider whether it is appropriate to require the existing building 
to be brought into total or partial conformity with the Building Code of Australia. 
 
It is acknowledged on the roof plan that the stairwell access to the roof terrace is of an open 
style, which was amended in response to concerns regarding view loss and bulk impacts 
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however the proposed arrangement would be unlikely conform with the NCC as this would not 
only result in the ingress of water to the lower levels, but also requires fire protection to this 
opening.  
 
In considering the above, the applicant has not provided a report demonstrating the building 
has adequate measures for appropriate fire protection. As a result, the proposal has not 
satisfied Section 64 of the EP and A Regulation 2021 and forms part of the recommendation 
of refusal.  
 
D. The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will have significant adverse 
environmental, social or economic impacts upon the locality by virtue of its streetscape, 
privacy and adverse impacts on the conservation area. 
 
View Loss 
 
Submissions were received from the adjoining mixed-use development containing 11 
apartments at 140 Percival Road (no. 140) regarding concerns of view loss of the Sydney 
skyline, including the Centrepoint Tower, when viewed from the rooftop communal open space 
(COS) area and the private open space (POS) area for unit 11.  
 
Council has considered the relevant steps in the assessment of reasonable view sharing. The 
images below indicate the existing views available from the rooftop COS area and the POS 
area for unit 11 at no. 140 (refer to Figures 3 and 4 below). The ridgeline of the additions 
labelled as building 2 are proposed adjacent to the balustrade of the COS area, and will be 
located behind the POS area for unit 11. The images below were undertaken as part of a site 
inspection by Council.  
 

 
Figure 5: Aerial Photograph of No. 140 Percival Road 
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Figure 6: Aerial Photograph of the COS area at no. 140 Percival Road (outlined in dark green), the POS area of 

Unit 11 at no. 140 (outlined in red) and the location of the proposed roof terrace under this application (outlined in 
lime green). Views obtained in the direction of the blue arrows 

 

 
Figure 7: Strata Plan demonstrating the configuration of the rooftop terraces at No. 140 Percival Road, as 

approved under DA200200184.03 
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Figure 8: Existing view in standing position from the Rooftop Communal Open Space Area at No. 140 Percival 

Road, facing in a north-eastern orientation 

 

 
Figure 9: Existing view from a standing position the Private Open Space Area at Unit 11, No. 140 Percival Road, 

facing in a north-eastern orientation 
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Council considers the Tenacity Planning Principal steps in its assessment of reasonable view 
sharing:  
 

a. “What views will be affected? In this Plan, a reference to views is a reference to water 
views and views of significant landmarks (e.g. Sydney Harbour, Sydney Harbour Bridge, 
ANZAC Bridge and the City skyline including features such as Centre Point Tower). Such 
views are more highly valued than district views or views without significant landmarks.  
 

b. How are the views obtained and assessed? Views from private dwellings considered in 
development assessment are those available horizontally to an observer standing 1m 
from a window or balcony edge (less if the balcony is 1m or less in depth).  
 

c. Where is the view enjoyed from? Views enjoyed from the main living room and 
entertainment areas are highly valued. Generally it is difficult to protect views from across 
side boundaries. It is also generally difficult to protect views from other areas within a 
residential building particularly if views are also available from the main living room and 
entertainment areas in the building concerned. Public views are highly valued and will be 
assessed with the observer standing at an appropriate point in a public place.  
 

d. Is the proposal reasonable? A proposal that complies with all development standards 
(e.g. building height, floor space ratio) and planning controls (e.g. building setbacks, roof 
pitch etc) is more reasonable than one that breaches them.” 

 
The Land and Environment Court accepts that the values of views are subjective and has 
published planning principles to help establish a more structured approach in assessing the 
impact of development in terms of view loss. 
 
The first step requires the assessment of views which the proposal will affect and establishes 
a value system for assessing different kinds of views. It suggests that:  
 

• Water views are valued more highly than land views; 
• Iconic views (e.g. of the Opera House, the Harbour Bridge or North Head) are valued 

more highly than views without icons. 
• Whole views are valued more highly than partial views (e.g. a water view in which the 

interface between land and water is visible is more valuable than one in which it is 
obscured). 
 

As shown in Figures 8 and 9 above, the existing views from the rooftop COS area include 
views of the sky, as well as distant whole views of the Sydney skyline which includes the 
Centrepoint Tower. The views from the POS area for unit 11 at No. 140, which is in the form 
of a front balcony that adjoins Percival Road, include views of the sky, as well as distant whole 
views of the Sydney skyline which includes the Centrepoint Tower, Crown Casino and the 
Sydney Harbour Bridge.  
 
The views of the Sydney skyline and the Sydney Harbour Bridge are iconic views according 
to the Tenacity planning principle; however, the view of the Sydney Harbour Bridge is only a 
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partial view and is not considered to be a significant view corridor. In saying this, the views 
obtained of the Sydney skyline is a whole view and is considered to be a significant view 
corridor. 
 
The views of the Sydney skyline and the Sydney Harbour Bridge in question originally would 
have been affected (as demonstrated in Figures 8 above) for the COS, due to the height of 
the ridgeline and balustrades for the rear unit. The height of the development has since been 
reduced following on from Council’s Request for Additional Information, which requested for 
the height of the development to be lowered to maintain view sharing from this property. 
Following on from the plans being amended by the applicant, the view of the Sydney skyline 
and the Sydney Harbour Bridge would not be completely lost as a result of the proposed 
development, as demonstrated in Figure 10 below with a small portion of the roof still above 
the balustrade height adjoining the communal open space. 

 
Figure 10: Amended elevation plans indicating the location of the existing building (coloured in grey, building 1) 
and the proposed three-storey addition (outlined in white, labelled as building 2) facing in a southerly orientation 

towards no. 140 
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The second step is to consider how reasonable it is to expect to retain the views by 
considering from what part of the property the views are obtained and how. It 
acknowledges the following: 
 

• Protection of views across side boundaries is more difficult than the protection of views 
from front and rear boundaries.  

• Views enjoyed from a standing or sitting position is also relevant as many people who 
have a view from sitting position consider that they have lost the view if they have to 
stand up to see it. Sitting views are more difficult to protect than standing views. The 
expectation to retain side views and sitting views is often unrealistic. 

 
The views of the Sydney skyline from the COS area at no. 140 are enjoyed from the rear 
elevation looking north-east across the side boundaries of multiple properties, including that 
of the subject site. The views are obtained from a standing position and when looking in a 
north-easterly direction from the rear of the property (as shown in Figure 11 below).  
 

 
Figure 11: View Loss Assessment indicating the direction and location in which the views are obtained from the 

communal open space area at No. 140 

 
The views of the Sydney skyline from the POS area of unit 11 at no. 140 are enjoyed from the 
front elevation looking north-east, generally looking across Salisbury Road towards the city 
skyline. The views are obtained from a standing position from the portion of the POS which 
directly adjoins the principal living area, looking in a north-easterly direction from the front of 
the property (as shown in Figure 12 below).  
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Figure 11: View Loss Assessment indicating the direction and location in which the views are 

obtained from the private open space area of unit 11 at No. 140 

 
Given the views from the COS area are obtained across multiple properties, any view 
corridors, even if considered highly valued, would be difficult to protect. As the views from the 
POS area of unit 11 at no. 140 are from the front of the site, it would be considered more 
reasonable for such views to be protected if they were obstructed. 
 
The third step is to assess the extent of the impact and should consider that the impact on 
views from living areas is more significant than from bedrooms or service areas (though views 
from kitchens are highly valued because people spend so much time in them). Whilst the 
impact may be assessed quantitatively it is more useful to assess the view loss qualitatively 
as: 
 

• Negligible 
• Minor 
• Moderate 
• Severe 
• Devastating 

 
As outlined above, the views in question are from the COS area and the POS area of unit 11 
at no. 140. The views of the Sydney skyline are iconic; however, the views of the Sydney 
Harbour Bridge are only partial views of an iconic landmark that are viewed across multiple 
side adjoining properties. As demonstrated in Figures 10 and 11 above, the views of both the 
Sydney skyline and the Sydney Harbour Bridge will be maintained and unaffected fromthe 
POS area of unit 11 at no. 140, whilst the views from the COS at the rear of the building will 
be largely retained as a result of the revised development. Therefore, the proposal will have 
minor view loss impacts to the COS and no impact to the POS of Unit 11.  
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The fourth and final step is to assess the reasonableness of the proposal that is causing the 
impact and the following factors should be considered: 
 

• A development that complies with all planning controls would be considered more 
reasonable than one that breaches them. Where an impact on views arises as a result 
of non-compliance with one or more planning controls, even a moderate impact may 
be considered unreasonable. 

• With a complying proposal, the question should be asked whether a more skilful design 
could provide the applicant with the same development potential and amenity and 
reduce the impact on the views of neighbours. If the answer to that question is no, then 
the view impact of a complying development would probably be considered acceptable 
and the view sharing reasonable. 

 
As discussed throughout this report, the amended plans received as part of the Request for 
Further Information letter reduced the bulk of the additions by lowering the access to the 
rooftop terrace to avoid protruding above the balustrade height for the COS area at no. 140. 
Whilst the height of the balustrade along the southern boundary of the rooftop terrace 
marginally encroaches above this adjoining balustrade, the encroachment is unlikely to result 
in any major view loss for no. 140. 
 
Therefore, it is considered that the proposal will not result in unreasonable view loss in 
accordance with the planning principle. 
 
E. The Suitability of the Site for the Development 
 
The proposal is not of a nature in keeping with the overall function of the site. The premises 
are in a residential and commercial surrounding, however, is not of a scale that is compatible 
with the surrounding locality. 
 
F. Submissions 
 
The application was required to be notified in accordance with Council’s Community 
Engagement Strategy between 16 May 2024 to 6 June 2024. 
 
A total of 18 submissions were received in response to the notification. The concerns raised 
in the submissions received are discussed below: 
 

Concern   Comment 
Overdevelopment/site 
density, including 
compliance with Floor 
Space Ratio & Height of 
Building development 
standards 

See assessment under section A above. In summary, the variation to the 
FSR development standard is considered to be unsatisfactory as 
insufficient environmental planning grounds have been demonstrated to 
justify the departure from the development standard. Consequently, the 
proposal in its current form is considered to be an overdevelopment of 
the site, where the site density is not reflective of the surrounding locality. 

Streetscape character, 
including impacts to the 

See assessment under section B above. In summary, the proposed 
development is not compatible with the surrounding streetscape, heritage 
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character of the 
Heritage Conservation 
Area & Percival Lane 
West 

conservation area, laneway and ultimately the desired future character of 
the area. 

Bulk and scale impacts See assessment under section B above. In summary, the proposed 
development is considered to present adverse visual bulk and scale 
impacts upon the public domain. 

Loss of views & outlook A view loss assessment has been carried out under section D above. In 
summary, the proposal is considered acceptable regarding view sharing 
principles. 

Solar access & 
overshadowing 

See assessment under section B above. The proposal is compliant with 
the solar access and overshadowing controls under Part 2.7 of MDCP 
2011. 

Visual & acoustic 
privacy 

A visual privacy assessment has been carried out and contained in 
Section B of this report. In summary, the proposal is considered to be 
unsatisfactory when assessed against the relevant visual privacy 
provisions/principles under Part 2.6 of MDCP 2011. 

Safety & security, 
including Compliance 
with CPTED 
requirements 

An assessment against the community safety provisions has been carried 
out and contained in Section B of this report. In summary, the proposal is 
considered unsatisfactory when assessed against the relevant 
community safety provisions/principles under Part 2.9 of MDCP 2011. 

Side setback Given the small nature of the subject properties, building to the property 
boundary is considered acceptable having regard to the applicable 
planning controls. Notwithstanding, the application is recommended for 
refusal for other reasons that are discussed throughout this report. 

Traffic & parking 
impacts, including to 
waste collection 
vehicles 

See assessment under section B above. In summary, the proposal is 
considered to be reasonable when assessed against the relevant car 
parking provisions/principles under Part 2.10 of MDCP 2011.  

Landscaping/tree 
canopy cover 

Whilst no landscaping/tree canopy cover is proposed, it is important to 
have regard to the zoning of the land and anticipated development 
typology which would limit the ability to provide landscaping or deep soil 
planting on a site of this size.  No tree removal is proposed to 
accommodate the development. 

Amenity impacts to 
adjoining communal 
open space area 

As discussed earlier in this report, the amenity impacts to the adjoining 
communal open space area as a result of the proposal are considered to 
be unsatisfactory when assessed against the relevant 
provisions/principles under the MDCP 2011. Whilst the proposal is 
satisfactory with regards to bulk & scale, view sharing and solar access 
& overshadowing, the proposal is unsatisfactory with regard to visual and 
acoustic privacy. 

Waste storage & 
management 

Assessment regarding waste management has been carried out and 
contained in Section B of this report.  

Impacts on access to 
neighbouring 
properties, impacts 
upon boundary walls/ 
structures on 
neighbouring property 

Not a matter for consideration under Section 4.15 of EP&A Act 1979. Any 
maintenance and access via an adjoining property is a civil matter 
between the relevant parties. 

Unauthorised building 
works & use as tourist 
and visitor 

It is noted that unauthorised works on the property have been previously 
investigated under request number REQ2023-056185 as per Council 
records. It was determined on 17 October 2023 that the residential part 
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accommodation of the building is currently only being used as one single dwelling by a 
tenant and no longer offered as short-term accommodation. All 
associated unauthorised works had also been addressed and removed. 
 
Should there be any additional unauthorised building works that have 
been undertaken on the property, this should be reported to Council’s 
Regulatory team so that further investigation and action can be taken as 
required. 

Fire separation and 
compliance with 
National Construction 
Code 

See assessment under section C above. In summary, a BCA report was 
not submitted with the application. As a result, no information has been 
submitted confirming whether any upgrades to the existing building are 
required to conform to the NCC, nor demonstrates that the building has 
appropriate fire protection and facilitates the safe egress of persons from 
the building.  

Impacts upon public 
infrastructure 

Should development consent be granted, standard conditions regarding 
approval being obtained from the relevant servicing authorities could be 
imposed in any development consent to ensure that any impacts upon 
public infrastructure is to the satisfaction of the relevant authority. 
Conditions of consent could also be imposed to ensure Council-owned 
infrastructure such as footpaths, kerb and gutter are protected during 
building works are protected. 

Inconsistencies, 
omissions and 
inaccuracies within the 
documentation 

It is considered sufficient details and information have been submitted 
with the application to allow for a complete assessment. As detailed in 
this report, an independent assessment against the relevant planning 
controls/policies was carried out on the merits of the proposal. The 
proposal does not satisfy the relevant provisions and consequently, the 
application is recommended for refusal. 

Undesirable precedent Following an assessment of the proposal and the various non-
compliances with the IWLEP 2022 & MDCP 2011 that are discussed 
throughout this report, it is considered that approval of the development 
will create an undesirable precedent for future development within the 
locality. 

Construction impacts  Should development consent be granted, standard conditions regarding 
construction hours and associated noise impacts could be imposed in any 
development consent to mitigate any significant impacts.  

Property value It is considered that matters that may affect property value, such as 
amenity impacts, have been assessed and considered above.  

 
G. The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
This has not been achieved in this instance.  
 
6.  Section 7.11 Contributions 
 
Section 7.11 contributions are payable for the proposal.  
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The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $30,277.00 would be required for the 
development under the Inner West Local Infrastructure Contributions Plan 2023. 
 
Should development consent be granted, a condition requiring that contribution to be paid is 
included in the recommendation. 
 

7. Housing and Productivity Contributions 
 
The carrying out of the development would result in an increased demand for essential state 
infrastructure such as schools, hospitals, major roads, public transport infrastructure and 
regional open space. A contribution of $2,913.54 would be required for the development under 
Part 7, Subdivision 4 Housing and Productivity Contributions of the EP & A Act 1979.  
 
A housing and productivity contribution is required in addition to any Section 7.11 or 7.12 
Contribution. Should development consent be granted, a condition requiring that the housing 
and productivity contribution is to be paid is included in the recommendation. 
 

8.    Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Heritage Specialist;  
• Development Engineer; 
• Resource Recovery; 
• Environmental Health; 
• Building Certification; and 
• Urban Design. 

 
9.    Conclusion  
 
The proposal fails to comply with the aims, objectives and design parameters contained in the 
Inner West Local Environmental Plan 2022 and the Marrickville Development Control Plan 
2011.  
 
The development would result in significant impacts on the amenity of the adjoining of 
adjoining properties, particularly with respect to visual and acoustic privacy and significant 
impacts on the Percival Lane streetscape and Heritage Conservation Area and is not 
considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
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10.  Recommendation  
 

A. In relation to the proposal by the development in Development Application No. 
DA/2024/0330 to contravene the development standard in Clause 4.4 of Inner West 
Local Environmental Plan 2022 the Panel is not satisfied that the Applicant has 
demonstrated that: 
(a)  compliance with the development standard is unreasonable or unnecessary in  

the circumstances, and 
(b)  there are sufficient environmental planning grounds to justify the  

contravention of the development standard. 
 

B. That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. DA/2024/0330 for 
Alterations and additions to a mixed-use shop top housing development including 
alterations and additions create two residential units above the ground floor 
commercial building at the front of the site; demolition of the garage fronting the rear 
laneway; construction of a garage with 3 storey residential unit above; associated 
services,access walkways and landscaping at 136 Percival Road, STANMORE 
subject to the reasons set out in Attachment A – Reasons for Refusal: 
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Attachment A – Reasons for Refusal  
 

 
1. The proposed development is inconsistent and has not demonstrated compliance 

with the Inner West Local Environmental Plan 2022, pursuant to Section 4.15 
(1)(a)(i) of the Environmental Planning and Assessment Act 1979: 
 
a. Section 1.2(h) & (i) – Aims of Plan: The proposal does not conserve and 

maintain the natural, built and cultural heritage of Inner West; encourage 
diversity in housing to meet the needs of, and enhance amenity for, Inner West 
residents; create a high-quality urban place through the application of design 
excellence in all elements of the built environment and public domain; or 
prevent adverse social, economic and environmental impacts on the local 
character of Inner West, including cumulative impacts. 

b. Section 2.3 – Zone objectives and Land Use Table: The proposal is not 
consistent with the objectives of the E1 – Local Centre zone, as the proposal 
does not enable residential development that contributes to a vibrant and 
active local centre and is consistent with the Council’s strategic planning for 
residential development in the area, or enhance the unique sense of place 
offered by Inner West local centres by ensuring buildings display architectural 
and urban design quality nor contributes positively to the desired character and 
cultural heritage of the locality. 

c. Section 4.4 – Floor Space Ratio: The proposal does not provide an appropriate 
density which reflects the locality and transition between developments and 
does not minimise adverse impacts on local amenity.  

d. Section 4.6 – Exceptions to Development Standards: Given the departure that 
is proposed to Section 4.4 of the IWLEP 2022, the proposal fails to comply 
with the objectives of Section 4.6(1)(b) and has not demonstrated sufficient 
environmental planning grounds to justify the departure from the development 
standard, in accordance with Section 4.6(3)(b) of the IWLEP 2022. 

e. Section 5.10 – Heritage Conservation: The proposal does not conserve the 
environmental heritage of the Inner West, including any associated fabric, 
settings and views. 

 
2. Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment 

Act 1979, the proposed development is inconsistent with the following parts of 
Marrickville Development Control Plan 2011:  
 
a. Part 2.1 – Urban Design: The proposal is inconsistent with objective O1, control 

C1 and Principle 5 (Urban form) within this part, as the proposal is not of a 
scale and proportion that is appropriate to the function and character of the 
surrounding locality.  

b. Part 2.6 – Acoustic and Visual Privacy & Part 5.3.1.2 – Noise and Vibration 
Generation: The proposal is inconsistent with objectives O1 & O2 and controls 
C2 ii. & C3 v. within Part 2.6, as the proposal has not demonstrated how the 
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visual and acoustic privacy of adjoining properties are maintained as a result 
of the proposed rooftop terrace and second-floor balcony. 

c. Part 2.9 – Community Safety: The proposal is inconsistent with objectives O5 
& O7 and control C4 within Part 2.9, as the principal entrance of the residential 
component is via a recessed entrance from Percival Lane West which poses 
safety and security concerns, does not permit a legible entrance along the 
laneway and therefore is not consistent with the Crime Prevention Through 
Environmental Design principles. 

d. Part 5.1.1 – General Objectives: The proposal is inconsistent with objectives 
O4, O8 & O10 within this part, as the proposal has not demonstrated how the 
development responds to its context, is compatible within the existing built 
environment, improves the environmental and aesthetic amenity of commercial 
centres, or promotes an accessible and safe environment. 

e. Part 5.1.2 – Contributory Buildings in Commercial Centres: The proposal is 
inconsistent with objectives O15, O16 & O18 within this part, as the proposal 
has not demonstrated that the alterations and additions do not detract from the 
overall architectural character and building form of the contributory building, or 
respects its context in terms of height, scale and the detailing of the streetscape 
(including laneway) presentation. 

f. Part 5.1.4 – Building Form: The proposal is inconsistent with objectives O19-
O22, O27 & O31-O32 within this part, as the proposal has not demonstrated 
that the density and height of the development is compatible with the future 
desired character of the Stanmore North Precinct, how it is appropriate to the 
contextual constraints of the site, how the massing of the development does 
not cause significant visual bulk or amenity impacts on neighbouring properties 
to the rear, or how the development is scaled to support the future desired 
character with appropriate massing and spaces between buildings, and 
provides adequate building separation which protects the visual and acoustic 
privacy for building occupants. 

g. Parts 8.3.2.4 & 8.3.2.5 – Building heights & form: The proposal is inconsistent 
with control C19 within Part 8.3.2.4 and control C21 within Part 8.3.2.5, as the 
proposed additions are higher than the existing roof form, height of the original 
building, and do not provide an appropriate transition between adjoining sites 
and ultimately overwhelm the existing built form when viewed from the laneway. 

h. Part 9.3 – Stanmore North: The proposal is not consistent with the desired 
future character of the Stanmore North precinct, as the proposal does not 
protect the identified values of the Annandale Farm Heritage Conservation 
Area.  

 
3. The proposed development is inconsistent with, and has not demonstrated 

compliance with the Environmental Planning and Assessment Regulation 2021, 
pursuant to Section 4.15(1)(a)(iv) of the Environmental Planning and Assessment 
Act 1979, including: 
 
a. Section 64 – Consent authority may require upgrade of buildings: A Building 

Code of Australia Report has not been submitted which demonstrates that the 
building has appropriate fire protection and facilitates the safe egress of 
persons from the building. 
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4. The proposal will result in adverse environmental impacts in the locality, pursuant 

to Section 4.15 (1)(b) of the Environmental Planning and Assessment Act 1979. 
 

5. The proposal has not demonstrated that the site is suitable for the development    
pursuant to Section 4.15(1)(c) of the Environmental Planning and Assessment Act 
1979. 
 

6. In view of the extent of non-compliances with the planning controls and the matters 
raised within the submissions, the proposal is not considered to be in the public 
interest contrary to Section 4.15(1)(e) Environmental Planning and Assessment 
Act 1979. 
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Attachment B – Plans of proposed development
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Attachment C – Section 4.6 Exception to Development Standards 
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Attachment D – Heritage Impact Statement 
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Attachment E – Draft conditions of consent in the event of approval 
by Panel
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