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1. Executive Summary

This report is an assessment of the application submitted to Council for the Torrens title
subdivision of an existing dual occupancy into two allotments at 204 Nelson Street Annandale.

The application was notified to surrounding properties and no submissions were received in
response to the notification.

2. Proposal

The application seeks to subdivide the land into two Torrens Title allotments with the following
site areas:

e 204 Nelson Street - 196sqm
e 204 Trafalgar Lane - 95.7sqm

The site currently contains 2 dwellings, i.e, a dual occupancy, and the proposal seeks to
formalise a subdivision to reflect the existing housing and fence boundaries on the site.

3. Site Description

The subject site is located on the western side of Nelson Street, between Piper Street and
Booth Lane. The site consists of 1 allotment and is generally rectangular shaped with a total
area of 290sgm and is legally described as Lot A in DP 25347.

The site has a frontage to Nelson Street of 5.4 metres and a secondary frontage of
approximate 5.6 metres to Trafalgar Lane. The site supports an existing dual occupancy
approved in 1993 under DA/538/92 and constructed in 1999 under BA/97/772. The main
dwelling is masonry single storey dwelling and the secondary dwelling is double storey part
masonry and light weight structure with vehicular and pedestrian access off Trafalgar Lane.
The adjoining properties on Nelson Street and Trafalgar Lane consist of a mix of dwellings,
garages/studios and garages accessed from the lane with heights of one and two storeys.

The property is located within a conservation area.

There are no significant or prescribed trees located on the site.

PAGE 248



Inner West Local Planning Panel ITEMS

~185

{///la 7,
£

204 Nelson Street Zoning Map R1 Residential

PAGE 249



Inner West Local Planning Panel ITEMS

4. Background

Site history

The following application outlines the relevant development history of the subject site and any
relevant applications on surrounding properties.

Subject Site

Application Proposal Decision & Date
BA90/311 Alterations and additions 24/05/1990
DA538/92 Two storey dual occupancy 31/03/1993
BAQ7/772 Class 1a 2 storey brick cottage 20/01/1998

Surrounding Development

Application Proposal Decision & Date

DA/249/1993 Dual Occupancy 19/05/1994
181 Trafalgar Street

BA/191/85b 2 storey dual occupancy at rear 26/03/1991
171 Trafalgar Street

BA/1991/84b Two storey dual occupancy at rear 26/03/1991
167 Trafalgar Street

D/2000/164 Torrens title subdivision 08/06/2001
163 Trafalgar Street

D/2015/89 Convert existing strata to Torrens Title 09/06/2015
153 Trafalgar Street

D/2004/365 New dwelling and strata subdivision 06/12/2004
150 Nelson Street

5. Assessment

The following is a summary of the assessment of the application in accordance with Section
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).

A. Environmental Planning Instruments

The application has been assessed and the following provides a summary of the relevant
Environmental Planning Instruments.
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State Environmental Planning Policies (SEPPs)

SEPP (Resilience and Hazards) 2021

Chapter 4 Remediation of land

Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent
to the carrying out of any development on land unless:

(a) it has considered whether the land is contaminated, and

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated
state (or will be suitable, after remediation) for the purpose for which the development
is proposed to be carried out, and

(c) if the land requires remediation to be made suitable for the purpose for which the
development is proposed to be carried out, it is satisfied that the land will be
remediated before the land is used for that purpose.

In considering the above, there is no evidence of contamination on the site. There is also no
indication of uses listed in Table 1 of the contaminated land planning guidelines within

Council’s records. The land will be suitable for the proposed use as there is no indication of
contamination.

Inner West Local Environmental Plan 2022

The application was assessed against the following relevant sections of the Inner West Local
Environmental Plan 2022 (IWLEP 2022).

Part 1 — Preliminary

Section Proposed Complianc
e

Section 1.2 The proposal satisfies the section as follows: Yes

Aims of Plan e The proposal encourages development that

demonstrates efficient and sustainable use of
energy and resources in accordance with
ecologically sustainable development principles,

e The proposal conserves and maintains the natural,
built and cultural heritage of Inner West,

e The proposal encourages diversity in housing to
meet the needs of, and enhance amenity for, Inner
West residents.
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Part 2 — Permitted or prohibited development
Section Proposed Complianc
e
Section 2.3 The application proposes subdivision and is Yes
Zone objectives and permissible with consent in the R1 Residential
Land Use Table zone.
The proposal is consistent with the relevant
objectives of the zone, the proposal for subdivision
of existing structures would still meet the objective
to provide for a variety of housing types while
maintaining the built character of the surrounding
area, as there are no building works thereby having
no new impacts.
Section 2.6 The application seeks development consent for the Yes
Subdivision — consent subdivision of the existing lot into two 2 Torrens title
requirements lots, which is permissible with consent.

Part 4 — Principal development standards

Having regard to the proposed lot sizes, both lots fail to meet the prescribed development
standard for minimum lot size, however each lot will be discussed on its own merits having
regard to the non-compliances9+ presented with development standards below;

Lot 1 — 204 Trafalgar Lane

Section Proposed Compliance
Section 4.1 Maximum 200sgm No
Minimum Subdivision Proposed 95.7sgm
lot size Variation 104.3sgm or 52%
Section 4.3C (3)(a) Minimum 15% Yes
Landscaped Area Proposed 17.4% or 16.7sgm
Section 4.3C (3)(b) Maximum 60% or 57.42sgm No
Site Coverage Proposed 73.3% or 70.1sgm

Variation 9.28sgm or 15%
Section 4.4 Maximum 0.9:1 or 86.13sgm No
Floor space ratio Proposed 1..24:1 or 119.5sgm

Variation 42.94sgm or 24%
Section 4.5 The site area and floor space ratio for the proposal has Yes
Calculation of floor been calculated in accordance with the section.
space ratio and site
area
Section 4.6 The applicant has submitted a variation request in | See discussion
Exceptions to accordance with Section 4.6 to vary Section 4.1, 4.3C below
development (3)a&band4.4.
standards
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Section 4.6 — Exceptions to Development Standards

Section 4.1 Minimum Subdivision lot size development standard

The applicant seeks a variation to the above mentioned development standard under section
4.6 of the IWLEP 2022 by 104.3sgm or 52%. Section 4.6 allows Council to vary development
standards in certain circumstances and provides an appropriate degree of flexibility to achieve
better design outcomes.

A written request has been submitted to Council in accordance with Section 4.6(3) of the
IWLEP 2022 justifying the proposed contravention of the development standard. In order to
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this
instance, the proposed exception to the development standard has been assessed against
the objectives and provisions of Section 4.6 of the IWLEP 2022 below.

Whether compliance with the development standard is unreasonable or unnecessary

In Wehbe at [42] — [51], Preston CJ summarises the common ways in which compliance with
the development standard may be demonstrated as unreasonable or unnecessary. This is
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described
in Initial Action at [17] is used, which is that the objectives of the minimum subdivision lot size
standard are achieved notwithstanding the numeric non-compliance.

The first objective of Section 4.1 is to ensure lot sizes cater for a variety of development.
The written request states the paper Torren title subdivision will “separate” the 2 existing
buildings into 2 distinct legal Titles on paper to ensure that both buildings can practically
contribute to housing stock of the LGA (facilitate the potential for individual sale of each lot,
and hence a more affordable price point for each lot rather than a much higher price for a
combined site) and accommodate the affordable housing needs of the LGA. In the wider
Annandale HCA there are examples of smaller allotments that contribute to enabling a variety
of development as outlined in this report. Council acknowledges that in this instance the two
dwellings are existing and that the proposed subdivision meets intent of the first objective. It
is noted that whilst this lot is albeit small, it has the ability to provide for a dwelling (which it
has been doing) without any amenity impact.

The second objective of Section 4.1 is to ensure lot sizes do not result in adverse amenity
impacts. The written request states the proposal will maintain the existing 2 residential
buildings as-is, and therefore will not increase the residential population density of the subject
site and the land use intensity beyond its existing level. As there are no changes to the existing
physical built form, the proposal (for paper subdivision only, with no actual physical/building
works) will not result in any changes to existing amenity conditions for the adjoining properties
in terms of overshadowing, visual privacy and visual bulk. Agreed, there are no adverse
amenity impacts as the buildings are in situ and the application seeks to formalise this
arrangement. Accordingly, the breach is consistent with the second objective.
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The third objective of Section 4.1 is to ensure lot sizes deliver high quality architectural,
urban and landscape design. The written request states there are no changes to the existing
physical built form. Agreed, the buildings are existing and have been contributing to the HCA
and landscape setting. Accordingly, the breach is consistent with the third objective.

The fourth objective of Section 4.1 is to provide a pattern of subdivision that is consistent
with the desired future character. The written request states the proposal, despite the
‘technical” numerical non-compliance, is largely consistent with the building bulk of nearby
neighbours in the locality which are estimated to have a similar Minimum Subdivision Lot Size.
As demonstrated within this report, there are a number of Torrens title allotments in the
Annandale HCA which support smaller allotment sizes where the result has no cumulative
amenity impacts. The wider subdivision pattern in the HCA is not impacted by the development
by virtue of the two dwellings being existing on the site and contributing the HCA. Accordingly,
the breach is consistent with the fourth objective.

The fifth objective of Section 4.1 is to ensure lot sizes allow development to be sited to
protect and enhance riparian and environmentally sensitive land. The written request states
The proposal will retain the existing residential use of the site, and as no physical building
works are proposed the built and natural features will remain unchanged (e.g. no changes to
existing tree canopy cover). Agreed, there is no physical change to the sites other than
formalising two separate allotments. Accordingly, the breach is consistent with the fifth
objective.

As the proposal achieves the objectives of the minimum subdivision lot size standard,
compliance is considered unreasonable and unnecessary in this instance.

Whether there are sufficient environmental planning grounds to justify contravening
the development standard

Pursuant to Section 4.6(3)(b), the Applicant advances environmental planning grounds to
justify contravening the minimum subdivision lot size development standard. Each will be dealt
with in turn:

Environmental Planning Ground 1 - js similar to other DAs that have been approved nearby
in that the proposed subdivision will result in 2 new lots that are considered to be generally
consistent with the widths, sizes and shapes and pattern of neighbouring lots in the locality
along Nelson Street/Lane and Trafalgar Street/Lane e.qg. front lot facing primary street and
rear lot facing secondary rear lane, and which include several lots under 200m2 in area — refer
to Heading 5.4 for more details; further to the above point — it is practically impossible for any
Torrens Title Subdivision of existing small lots within Annandale (and other suburbs in the
Inner West) to achieve ‘technical” compliance with the MSLS development standard, given
that the already-small parent lot is being subdivided. Council does not concur that there are
instances of similar sized Torren Title subdivisions in the immediate vicinity of the subject site
to such an extent that would justify the comparison claimed above. However, it is the case that
similar small Torrens Title subdivisions have been accommodated in the wider Annandale
HCA, primarily related to pre-existing housing, with subdivision generally being supported
where no new amenity impacts have arisen.

PAGE 254



Inner West Local Planning Panel ITEMS

Environmental Planning Ground 2 - will retain the existing 2 buildings/dwellings, and
continue to provide for the housing needs of the community; and is generally compatible with
the height, bulk and scale of the existing and desired future character of the locality i.e. does
not result in any increases in gross floor area, building height, and/or changes to external
building form; This environmental planning ground is accepted because the nature of the
development removes the prohibited Dual Occupancy use within the R1 residential zone and
results in a conforming use when the Torrens subdivision is applied.

Environmental Planning Ground 3 - does not reduce existing landscaping & open space,
and does not increase the existing site coverage / building footprint; and will not have any
impacts on the amenity of neighbouring properties in relation to overlooking, view loss, solar
access loss efc. This environmental planning ground is accepted because whilst proposing to
formalise the development into two separate allotments, there are no additional physical works
proposed, the amenity is maintained and desired future character is satisfied as the site
remains contributory to the HCA.

Cumulatively, the grounds have been adequately justified, and are considered sufficient to
justify contravening the development standard.

For the reasons outlined above, it is recommended that the section 4.6 exception be granted.

Section 4.3C (3)(b) Site Coverage development standard

The applicant seeks a variation to the above mentioned standard under section 4.6 of the
IWLEP 2022 by 12.78sqm or 13.3%. Section 4.6 allows Council to vary development
standards in certain circumstances and provides an appropriate degree of flexibility to achieve
better design outcomes.

A written request has been submitted to Council in accordance with Section 4.6(3) of the
IWLEP 2022 justifying the proposed contravention of the development standard. In order to
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this
instance, the proposed exception to the development standard has been assessed against
the objectives and provisions of Section 4.6 of the IWLEP 2022 below.

Whether compliance with the development standard is unreasonable or unnecessary

In Wehbe at [42] — [51], Preston CJ summarises the common ways in which compliance with
the development standard may be demonstrated as unreasonable or unnecessary. This is
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described
in Initial Action at [17] is used, which is that the objectives of the site coverage standard are
achieved notwithstanding the numeric non-compliance.

The first objective of Section 4.3C (3)(b) fo provide landscaped areas for substantial tree
planting and for the use and enjoyment of residents The written request states The proposal
will retain the existing residential use of the site, and as no physical building works are
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proposed the built and natural features will remain unchanged (e.g. no changes to existing
tree canopy cover). Agreed, there is no change to the existing landscape setting as a result of
the proposal. Accordingly, the breach is consistent with the first objective.

The second objective of Section 4.3C (3)(b is to maintain and encourage a landscaped
corridor between adjoining properties The written request states As there are no changes to
the existing physical built form, the proposal (for paper subdivision only, with no actual
physical/building works) will not result in any changes to existing amenity conditions for the
adjoining properties. Agreed, there is no change to the existing landscape corridor and it is
being maintained as part of the proposed development. Accordingly, the breach is consistent
with the second objective.

The third objective of Section 4.3C (3)(b is to ensure that development promotes the desired
character of the neighbourhood. The written request states The proposal, despite the
“technical” numerical non-compliance, is largely consistent with the building bulk of nearby
neighbours in the locality. Agreed, there is no physical change to the two existing dwellings as
a result of the proposed subdivision thereby maintaining the character of the area. Accordingly,
the breach is consistent with the third objective.

The fourth objective of Section 4.3C (3)(b is fo encourage ecologically sustainable
development. The written request states The paper Torrens title subdivision will “separate” the
2 existing buildings into 2 distinct legal Titles on paper to ensure that both buildings can
practically contribute to housing stock of the LGA (facilitate the potential for individual sale of
each lot, and hence a more affordable price point for each lot rather than a much higher price
for a combined site), and accommodate the affordable housing and inter-generational equity
needs of the community. Agreed, the continued use of both buildings thereby maintaining the
existing housing stock which meets the intent of this objective and accordingly, the breach is
consistent with the fourth objective.

The fifth objective of Section 4.3C (3)(b is to control site density The written request states
The proposal will maintain the existing 2 residential buildings as-is, and therefore will not
increase the residential population density of the subject site and the land use intensity beyond
its existing level, Agreed, the density is not changing as a result of Torrens title subdivision.
However this does not prevent the lodgement of a future development application for
alterations and additions, however the existing planning controls would limit the ability of such
additions and those additions would be subject to assessment having regard to impact to
adjoining development, noting this lot already exceeds it potential and is unlikely to provide for
any additional yield. Accordingly, the breach is consistent with the fifth objective.

The sixth objective of Section 4.3C (3)(b is fo provide for landscaped areas and private
open space The written request states The proposal will retain the existing built and natural
features, there is no change to the landscaped area or POS and after subdivision will provided
adequate facilities to each new allotment. It is agreed that the proposal provides the requisite
landscape area for the subject site and this does not change with the formalisation of the
subdivision in this instance. Accordingly, the breach is consistent with the sixth objective.
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As the proposal achieves the objectives of the minimum subdivision lot size standard,
compliance is considered unreasonable and unnecessary in this instance.

Whether there are sufficient environmental planning grounds to justify contravening
the development standard

Pursuant to Section 4.6(3)(b), the Applicant advances environmental planning grounds to
justify contravening the site coverage development standard. Each will be dealt with in turn:

Environmental Planning Ground 1 - js similar to other DAs that have been approved nearby
— refer to the Statement of Environmental Effects for more details — in that it is practically
impossible for any Torrens Title Subdivision of existing small lots within Annandale (and other
suburbs in the Inner West) to achieve ‘technical” compliance with the LA and/or SC
development standard (demonstrated by the numerous non-compliance approved), due to the
artificially inflated ratio/percentage between the reduced subdivided-lot size compared the
existing building’s site coverage/footprint. Council does not concur that there are instances of
similar sized Torren Title subdivisions in the immediate vicinity of the subject site to such an
extent that would justify the comparison claimed above. However, it is the case that similar
small Torrens Title subdivisions have been accommodated in the wider Annandale HCA,
primarily related to pre-existing housing where no new amenity impacts have arisen.

Environmental Planning Ground 2 - will retain the existing 2 buildings/dwellings and
continue to provide for the housing needs of the community Agreed. This environmental
planning ground is accepted because the result of the subdivision will still provide two
dwellings / housing within the locality. From a built form and operation perspective there will
be no impact as a result of the subdivision.

Environmental Planning Ground 3 - will maintain the existing use of the site as residential,
and the built and natural features will remain unchanged as no physical building works are
proposed. The proposal will have a minimal to negligible environmental impact as a result of
subdividing the allotment. This environmental planning ground is accepted because the
application to change the prohibited use from dual occupancy to two separate Torrens title
lots will retain the amenity, natural features and exiting contributory desired future character
of the HCA.

Cumulatively, the grounds have been adequately made out, and are considered sufficient to
justify contravening the development standard.

For the reasons outlined above, it is recommended that the section 4.6 exception be granted.

Section 4.4 Floor Space Ratio development standard

The applicant seeks a variation to the above mentioned under section 4.6 of the IWLEP 2022
by 42.94sqm or 24% Section 4.6 allows Council to vary development standards in certain
circumstances and provides an appropriate degree of flexibility to achieve better design

outcomes.
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A written request has been submitted to Council in accordance with Section 4.6(3) of the
IWLEP 2022 justifying the proposed contravention of the development standard. In order to
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this
instance, the proposed exception to the development standard has been assessed against
the objectives and provisions of Section 4.6 of the IWLEP 2022 below.

Whether compliance with the development standard is unreasonable or unnecessary

In Wehbe at [42] — [51], Preston CJ summarises the common ways in which compliance with
the development standard may be demonstrated as unreasonable or unnecessary. This is
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described
in Initial Action at [17] is used, which is that the objectives of the floor space ratio standard are
achieved notwithstanding the numeric non-compliance.

The first objective of Section 4.4 is to establish a maximum floor space ratio to enable
appropriate development density, The written request states the proposal is for paper
subdivision only, with no actual physical/building works, and therefore will not result in an
increase of the existing floor area, bulk/scale, and density, the resultant density is unchanged,
Accordingly, the breach is consistent with the first objective.

The second objective of Section 4.4 is to ensure development density reflects its locality.
the written request states the proposal will maintain the existing 2 residential buildings as-is,
and therefore will not increase the residential population density of the subject site and the
land use intensity beyond its existing level the resultant density is unchanged, accordingly, the
breach is consistent with the second objective

The third objective of Section 4.4 is to provide an appropriate transition between
development of different densities The written request states, the proposal will not intensify
the use of the existing development or result in a density that is beyond the existing level, and
this is agreed, the resultant density is unchanged, the scale, form and siting of the building is
unchanged. Accordingly, the breach is consistent with the third objective.

The fourth objective of Section 4.4 is o minimise adverse impacts on local amenity The
written request states there are no changes to the existing physical built form, the proposal
(for paper subdivision only, with no actual physical/building works) will not result in any
changes to existing amenity conditions for the adjoining properties in terms of overshadowing,
visual privacy and visual bulk. Accordingly, the breach is consistent with the fourth objective.

The fifth objective of Section 4.4 is to increase the tree canopy and to protect the use and
enjoyment of private properties and the public domain. The written request states no changes
to existing tree canopy cover. As discussed above, the proposal will not intensify the use of
the existing development or result in a density that is beyond the existing level. Agreed, there
is no physical change to the canopy cover. Accordingly, the breach is consistent with the fifth
objective.
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As the proposal achieves the objectives of the floor space ratio standard, compliance is
considered unreasonable and unnecessary in this instance.

Whether there are sufficient environmental planning grounds to justify contravening
the development standard

Pursuant to Section 4.6(3)(b), the Applicant advances environmental planning grounds to
justify contravening the floor space ratio development standard. Each will be dealt with in turn:

Environmental Planning Ground 1 - js similar to other DAs that have been approved nearby
in that it is practically impossible for any Torrens Title Subdivision of existing small lots within
Annandale (and other suburbs in the Inner West) to achieve “technical” compliance with the
FSR development standard, due to the artificially inflated ratio between the reduced
subdivided-lot size compared the existing building’s floor area. Council does not concur that
there are instances of similar sized Torren Title subdivisions in the immediate vicinity of the
subject site to such an extent that would justify the comparison claimed above. However, it is
the case that similar small Torrens Title subdivisions have been accommodated in the wider
Annandale HCA, primarily related to pre-existing housing where no new amenity impacts have
arisen. Generally this has been limited to circumstances where the dwelling stock is already
in situ and no new amenity outcomes eventuate and minimal additional development potential
is created.

Environmental Planning Ground 2 - will retain the existing two dwellings and continue to
provide for the housing needs of the community. This environmental planning ground is
accepted because the resultant of the subdivision retains two dwellings with differing housing
density to suit different people’s needs within the locale.

Environmental Planning Ground 3 - does not reduce existing landscaping & open space
and does not increase the existing building footprint; its existing siting, bulk and scale and
density will not have any impacts on the amenity of neighbouring properties in relation to
overlooking, view loss, solar access loss. Agreed, this environmental planning ground is
accepted because the resultant density is unchanged, the scale form and siting of the two
buildings is unchanged and there are no environmental impacts as a result of the proposed
subdivision

Cumulatively, the grounds have been adequately made out, and are considered sufficient to
justify contravening the development standard.

For the reasons outlined above, it is recommended that the section 4.6 exception be granted.

Lot 2 — 204 Nelson Street

Section Proposed Compliance
Section 4.1 Maximum 200sgm No
Minimum Subdivision Proposed 196sgm

lot size Variation 4sqm or 2%
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Section Proposed Compliance
Section 4.3C (3)(a) Minimum 15% or 29.4sgqm Yes
Landscaped Area Proposed 15% or 29.4sgm

Section 4.3C (3)(b) Maximum 60% Yes

Site Coverage Proposed 57% or 113sgm

Section 4.4 Maximum 0.8:1 Yes
Floor space ratio Proposed 0.5:1 or 98sgm

Section 4.5 The site area and floor space ratio for the proposal has Yes
Calculation of floor been calculated in accordance with the section.

space ratio and site

area

Section 4.6 The applicant has submitted a variation request in | See discussion
Exceptions to accordance with Section 4.6 to vary Section 4.1, 4.3C below
development (3)a&band4.4.

standards

Section 4.6 — Exceptions to Development Standards

Section 4.1 Minimum Subdivision lot size development standard

The applicant seeks a variation to the above mentioned under section 4.6 of the IWLEP 2022
by 4sgm or 2%. Section 4.6 allows Council to vary development standards in certain
circumstances and provides an appropriate degree of flexibility to achieve better design
outcomes.

A written request has been submitted to Council in accordance with Section 4.6(3) of the
IWLEP 2022 justifying the proposed contravention of the development standard. In order to
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this
instance, the proposed exception to the development standard has been assessed against
the objectives and provisions of Section 4.6 of the IWLEP 2022 below.

Whether compliance with the development standard is unreasonable or unnecessary

In Wehbe at [42] — [51], Preston CJ summarises the common ways in which compliance with
the development standard may be demonstrated as unreasonable or unnecessary. This is
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described
in Initial Action at [17] is used, which is that the objectives of the minimum subdivision lot size
standard are achieved notwithstanding the numeric non-compliance.

The first objective of Section 4.1 is fo ensure lot sizes cater for a variety of development.
The written request states the paper Torren title subdivision will “separate” the 2 existing
buildings into 2 distinct legal Titles on paper to ensure that both buildings can practically
contribute to housing stock of the LGA (facilitate the potential for individual sale of each lot,
and hence a more affordable price point for each lot rather than a much higher price for a
combined site) and accommodate the affordable housing needs of the LGA. Agreed, the
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development is existing and results in removing prohibited development, dual occupancy,
accordingly, the breach is consistent with the first objective.

The second objective of Section 4.1 is to ensure lot sizes do not result in adverse amenity
impacts. The written request states The proposal will maintain the existing 2 residential
buildings as-is, and therefore will not increase the residential population density of the subject
site and the land use intensity beyond its existing level. As there are no changes to the existing
physical built form, the proposal (for paper subdivision only, with no actual physical/building
works) will not result in any changes to existing amenity conditions for the adjoining properties
in terms of overshadowing, visual privacy and visual bulk. Agreed, there is no amenity impact
as the buildings are in situ the application is to formalise into two separate title lots.
Accordingly, the breach is consistent with the second objective. The non-compliance of 4sqm
would not be materially visible to surrounding development nor would the site function in an
impaired way as a result.

The third objective of Section 4.1 is o ensure lot sizes deliver high quality architectural,
urban and landscape design. The written request states there are no changes to the existing
physical built form. Agreed, the buildings are existing and have been contributing to the HCA
and landscape setting. Accordingly, the breach is consistent with the third objective.

The fourth objective of Section 4.1 is to provide a pattern of subdivision that is consistent
with the desired future character. The written request states The proposal, despite the
“technical” numerical non-compliance, is largely consistent with the building bulk of nearby
neighbours in the locality which are estimated to have a similar Minimum Subdivision Lot Size.
As assessed within this report, there are a number smaller Torrens title allotments in the
locality to support the subdivision pattern. Accordingly, the breach is consistent with the fourth
objective.

The fifth objective of Section 4.1 is to ensure lot sizes allow development to be sited to
protect and enhance riparian and environmentally sensitive land. The written request states
The proposal will retain the existing residential use of the site, and as no physical building
works are proposed the built and natural features will remain unchanged (e.g. no changes to
existing tree canopy cover). Agreed, there is no physical change to the sites form as a result
of the subdivision. Accordingly, the breach is consistent with the fifth objective.

As the proposal achieves the objectives of the minimum subdivision lot size standard,
compliance is considered unreasonable and unnecessary in this instance.

Whether there are sufficient environmental planning grounds to justify contravening
the development standard

Pursuant to Section 4.6(3)(b), the Applicant advances environmental planning grounds to

justify contravening the minimum subdivision lot size development standard. Each will be dealt
with in turn:
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Environmental Planning Ground 1 - is similar to other DAs that have been approved nearby
in that the proposed subdivision will result in 2 new lots that are considered to be generally
consistent with the widths, sizes and shapes and pattern of neighbouring lots in the locality
along Nelson Street/Lane and Trafalgar Street/Lane e.g. front lot facing primary street and
rear lot facing secondary rear lane, and which include several lots under 200m2 in area — refer
to Heading 5.4 for more details; further to the above point — it is practically impossible for any
Torrens Title Subdivision of existing small lots within Annandale (and other suburbs in the
Inner West) to achieve “technical” compliance with the MSLS development standard, given
that the already-small parent lot is being subdivided. This environmental planning ground is
accepted because as discussed within this report there are examples of similar subdivisions
and the fact that allotments within the locale subject to subdivision are in breach of the
standards as is the nature of the smaller lots within the municipality.

Environmental Planning Ground 2 - will retain the existing 2 buildings/dwellings, and
continue to provide for the housing needs of the community; and is generally compatible with
the height, bulk and scale of the existing and desired future character of the locality i.e. does
not result in any increases in gross floor area, building height, and/or changes to external
building form; This environmental planning ground is accepted because the proposal does not
alter the built form and supports a dwelling which is consistent with neighbouring development.

Environmental Planning Ground 3 - does not reduce existing landscaping & open space,
and does not increase the existing site coverage / building footprint; and will not have any
impacts on the amenity of neighbouring properties in relation to overlooking, view loss, solar
access loss efc. This environmental planning ground is accepted because whilst proposing to
formalise the development into two separate allotments, there are no additional physical works
proposed, the amenity and desired future character remains contributory to the HCA.

Cumulatively, the grounds have been adequately made out, and are considered sufficient to
justify contravening the development standard.

For the reasons outlined above, it is recommended that the section 4.6 exception be granted.

Part 5 — Miscellaneous provisions

Section Compliance Complianc
e

Section 5.10 The subject property at 204 Nelson Street, Annandale, Yes — see
Heritage conservation is a contributory dwelling located within the Annandale discussion
Heritage Conservation Area (C1 in Schedule 5 of the
Inner West LEP 2022)

The assessment of the application by Councils Heritage
Specialist is concerned that the proposed subdivision
would not be consistent with the prevailing character of
allotments in the locality.

See discussion below
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Section 5.10 — Heritage Conservation

The key and relevant objectives of Section 5.10 of IWLEP 2022 are to conserve the
environmental heritage of the Inner West, including the heritage significance of conservation
areas and their associated fabric, settings and views.

In particular Council’s Heritage Specialist notes the following:

C2 of Part C1.6 of the DCP requires that new allotments be consistent with the prevailing
subdivision pattern in the neighbourhood. The proposed subdivision is not consistent with the
historical subdivision pattern of lots running in a generally east — west orientation from Nelson
Street through to Trafalgar Lane.

The applicants HIS provided a list of sites that have similar developments, which Councils
heritage specialist noted that none of these developments had carried out subdivision.

¢ 196 Nelson Street — 2 storey studio / garage with rear door lane access
o 194 Nelson Street — 2 storey studio / garage

e 192 Nelson Street - 2 storey studio / garage

e 190 Nelson Street - 2 storey studio / garage

e 182 Nelson Street — 2 storey secondary dwelling & garage

The advice goes on to add that if the proposal was to be considered, further historical evidence
would need to be undertaken needing archival research and the like.

Assessment of the locale indicates Council has supported Torrens subdivision of allotments
in the immediate locale as follows.

e 181 Trafalgar Street — Dual occupancy

e 171 Trafalgar Street — Dual Occupancy

e 167 Trafalgar Street — Dual Occupancy

e 163 Trafalgar Street - Torrens title subdivision

e 153 Trafalgar Street - Convert existing strata to Torrens Title

e 150 Nelson Street — New dwelling and Strata subdivision

It is considered that there is a prevailing subdivision pattern that has allowed for subdivision
of the long east west allotments on both Nelson and Trafalgar Streets, As the proposal
involves no building works and the dwellings are in situ, to alleviate the matter of Dual
Occupancies being prohibited in the R1 Zone, it is considered that objective (1) (a) and (b) are
achieved.

The following list contains a number of examples from the Annandale HCA of approved
Torrens title lots similar in size to the smallest of the two proposed lots. These are scattered
throughout the Annandale HCA.

o 279 Piper Street — 110.3sgm

e 101 View Street — 88.5sgm
e 103 View Street — 88.5sgqm
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¢ 35a Reserve Street — 80.4sgqm
¢ 1 Mayes Street — 106.8sqgm

e 6a Annandale Street — 56.9sqgm
e 14 Susan Lane — 101.2sgm

e 12 Susan Lane — 75.3sgm (see below)
e 10 Susan Lane — 73.6sgm

e 2A Alfred St — 82.2sqgm

e 2 Alfred St— 107sgm

e 9A Nelson St — 82.2sgm

e 3 Albion St — 82.2sgm

e 1 Susan St-94.8sgm

e 1 Chester St — 110sgm

e 3 Chester St — 108sgm

e 150A Trafalgar lane — 63.2sgm
e 279 Piper Lane — 110sgm

e 5 Alfred St — 75.9sgm

e 7 Alfred St— 75.9sgm

It is considered a smaller lot is not an impediment in ensuring a good built form outcome that
is consistent with the HCA. As noted this application would not result in a change to the built
form outcome.

12 Susan Lane — example of small lot within the Annandale HCA

On balance, it is considered the proposal will satisfactorily conserve the heritage significance
of the HCA, thereby satisfying Section 5.10 of IWLEP 2022.
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Part 6 — Additional local provisions

Development in areas
subject to aircraft noise

Section Proposed Complianc
e

Section 6.1 The site is identified as containing Class 5 acid Yes
Acid sulfate soils sulfate soils. The proposal is considered to

adequately satisfy this section as the application

does not propose any works that would result in any

significant adverse impacts to the watertable.
Section 6.3 The development maximises the use of permeable | Yes, subject
Stormwater surfaces, includes on site retention as an | to conditions
Management alternative supply and subject to standard

conditions would not result in any significant runoff

to adjoining properties or the environment.
Section 6.8 The site is located within the ANEF 20-25 and 15- N/A

20 contour. The proposal is for subdivision of the
site with no building works. Conditions are not
required to be imposed.

B. Development Control Plans

Summary

The application has been assessed and the following provides a summary of the relevant
provisions of Leichhardt Development Control Plan 2013 (LDCP 2013).

LDCP 2013 Compliance
Part A: Introductions

Section 3 — Notification of Applications Yes

Part B: Connections N/A

Part C

C1.0 General Provisions Yes

C1.1 Site and Context Analysis Yes

C1.2 Demolition Yes

C1.3 Alterations and additions Yes

C1.4 Heritage Conservation Areas and Heritage Items

Yes — see discussion

C1.6 Subdivision

Yes — see discussion

C1.7 Site Facilities Yes
C1.11 Parking Yes
C1.12 Landscaping Yes
C1.14 Tree Management Yes
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C1.17 Minor Architectural Details Yes
C1.18 Laneways Yes
Part C: Place — Section 2 Urban Character
C2.2.1.6 Nelson Street Distinctive Neighbourhood Yes
Part C: Place — Section 3 — Residential Provisions
C3.1 Residential General Provisions Yes
C3.2 Site Layout and Building Design Yes
C3.3 Elevation and Materials Yes
C3.5 Front Gardens and Dwelling Entries Yes
C3.6 Fences Yes
C3.7 Environmental Performance Yes
C3.8 Private Open Space Yes
C3.9 Solar Access Yes
C3.11 Visual Privacy Yes
C3.12 Acoustic Privacy Yes
Part C: Place - Section 4 - Non-Residential | N/A
Provisions
Part D: Energy
Section 1 — Energy Management Yes
Section 2 — Resource Recovery and Waste Management
D2.1 General Requirements Yes
D2.3 Residential Development Yes
Part E: Water
Section 1 — Sustainable Water and Risk Management
E1.1 Approvals Process and Reports Required with | Yes
Development Applications
E1.1.3 Stormwater Drainage Concept Plan Yes
E1.2.2 Managing Stormwater within the Site Yes
Part F: Food N/A
Part G: Site Specific Controls N/A
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C1.4 Heritage Conservation Areas and Heritage ltems

Refer to Part 5 of this report.

C1.6 Subdivision

As discussed in Part 5 of this report, there are other examples of small lot subdivision within
the locality to support the objectives under this clause. In particular the proposed subdivision
meets the objectives prescribed by O1 as follows;
- The lots are of a sufficient dimension and area to accommodate residential
development as witnessed by the existing built form
- The lot fronting Trafalgar Lane is consistent with a number of examples of small lot
subdivision within the locality
- The site retains existing landscape area
- The site affords a high level of security and this remains unchanged as a result of the
Torrens subdivision

C. The Likely Impacts

These matters have been considered as part of the assessment of the development
application. It is considered that the proposed development will not have significant adverse
environmental, social or economic impacts upon the locality.

D. The Suitability of the Site for the Development

The proposal is of a nature in keeping with the overall function of the site. The premises are
in a residential surrounding and amongst similar uses to that proposed.

E. Submissions

The application was notified in accordance with Council’s Community Engagement Strategy
between 09 May 2024 to 23 May 2024.

No submissions were received

F. The Public Interest

The public interest is best served by the consistent application of the requirements of the
relevant Environmental Planning Instruments, and by Council ensuring that any adverse
effects on the surrounding area and the environment are appropriately managed.

This has been achieved in this instance.
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6.

Referrals

The following internal referrals were made, and their comments have been considered as part of the
above assessment:

7.

Heritage Specialist;
Development Engineer.

Conclusion

The proposal generally complies with the aims, objectives and design parameters contained
in Inner West Local Environmental Plan 2022 Leichhardt Development Control Plan 2013.

The development will not result in any unacceptable impacts on the amenity of the adjoining
properties and the streetscape and is considered to be in the public interest.

The application is considered suitable for approval subject to the imposition of appropriate

conditions.
8. Recommendation
A. The Applicant’s written request to contravene the development standards in 4.1, 4.3C

and 4.4 of Inner West Local Environmental Plan 2022 has adequately addressed the
following matters that are required to be demonstrated:

(i) that compliance with the development standards is unreasonable or
unnecessary in the circumstances of the case, and
(ii) that there are sufficient environmental planning grounds to justify

contravening the development standards.

That the Inner West Local Planning Panel exercising the functions of the Council as
the consent authority, pursuant to s4.16 of the Environmental Planning and
Assessment Act 1979, grant consent to/refuse Development Application No.
DA/2024/0314 for Torrens title subdivision of an existing dual occupancy into two
allotments. at 204 Nelson Street, Annandale subject to the conditions listed in
Attachment A below/for the following reasons:

PAGE 268



Inner West Local Planning Panel ITEMS

Attachment A — Recommended conditions of consent

CONDITIONS OF CONSENT

GENERAL CONDITIONS

Condition

1. Boundary Alignment Levels

Alignment levels for the site at all pedestrian and vehicular access locations must
match the existing back of footpath levels at the boundary unless levels are otherwise
approved by Council via a S138 approval.

Reason: To allow for pedestrian and vehicular access.

2. Insurances

Any person acting on this consent or any contractors carrying out works on public
roads or Council controlled lands is required to take out Public Liability Insurance with
a minimum cover of twenty (20) million dollars in relation to the occupation of, and
approved works within those lands. The Policy is to note, and provide protection for
Inner West Council, as an interested party and a copy of the Policy must be submitted
to Council prior to commencement of the works. The Policy must be valid for the entire
period that the works are being undertaken on public property.

Reason: To ensure Council assets are protected.

3. Documents related to the consent
The development must be carried out in accordance with plans and documents listed
below:
Plan, Revision | Plan Name Date Prepared by
and Issue No. Issued/Received
Sheet 1 of 1| Proposed 18/03/2024 East West
Sheets Subdivision Surveyors P/L

As amended by the conditions of consent.

Reason: To ensure development is carried out in accordance with the approved
documents.
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SUBDIVISION WORK
BEFORE ISSUE OF A SUBDIVISION CERTIFICATE

Condition

4. Separate Drainage Systems

Prior to the issue of a Subdivision Certificate, the Principal Certifier must be provided
with a plan detailing that separate drainage systems must be provided to drain each
proposed lot.

Reason: To ensure that the adequate provision of stormwater drainage is provided.

5. Subdivision Plan Amendment
Prior to the issue of a Subdivision Certificate, the Principal Certifier must verify that:

a. A common drainage easement in favour of the parcels of land to be drained
must be created over the full length of all existing and proposed inter-
allotment drainage systems within the site of the proposed development; and

b. Proof of registration of the easement and a written statement signed by the
Registered Surveyor that the as-built pipeline is totally within the proposed
easement.

Reason: To ensure easements are registered.

6. Release of Subdivision Certificate

Prior to the release of a Subdivision Certificate, the Certifying Authority must be
provided with a copy of the Final Occupation Certificate.

Reason: To ensure development is completed before the subdivision certificate is
released.
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Attachment B — Plans

=
first level second (esidence

slte plan ground |evel second residence

Document Set 1D: 39132017
“Wersion: 1, Wersion Date: 01./05/2004

PAGE 271



ITEM 5

Inner West Local Planning Panel

BM NAIL
RL 19.33
{AHD)

TRAFALGAR LANE

NOTE Beairgs, dRkiges o
and Pians only vl

Mo baurdary Investigaton has becn
aut ar marked

METAL ROOF

(EE
TWO STOREY No 206 y
BRICK 8 CLAD SINGLE STOREY
““'BUILDING . BRICK

SEMI DETACHED

HOUSE
TILE ROOF

SINGLE STOREY
BRICK

BUILDING

TILE ROOF

S

JHEETen

SEMI DETACHED
HOUSE
TILE ROOF

A ‘:fn'mNcRuE ALK PATH

17.715

e
Mo 202
SINGLE STOREY.
BRICK
HOUSE |
TILE ROOF S

LEGEND:

Ve
AREA 291.9 m* BY CALCULATION

AREA 290.9 m* BY TITLE W

EAST WEST SURVEYORS

AUSTAALIAN HEIGHT DATUM
BENCH MARK
COMMUNICATION PIT
EAVE & GUTTER

FLOOR LEVEL

STEP

AWHING

REDUCED LEVEL

TOP OF KERB

VEHICLE CROSSING
AVWNING

COMCRETE SURFACE
WATER METER
WATURAL SURFACE

TOP OF RETAINING WALL
KERE INVERT LEVEL

KERB OUTLET
DIAMETER/HEIGHT/SPREAD
WINDOW TOP

WINDOW SILL

SHRUB

TREE

POWER POLE

s %/ BM NAIL
RL 9.39
(AHD)

NELSON STREET

GEOFFREY GALLEN
REGISTERED SURVEYOR
No: 1083

NOTE COMTOUR INTERVAL 0.5

o o st DETAIL SURVEY OF LOT A IN DP 25347 SCALE ORIGINAL I 1o i i ) G s
No. 204 4x>n>ﬂmo,_w LANE ANNANDALE . 0 seue ereer B T
! e . SW 2038 LENGTHS ARE IN METRES 1100 AT o s onere | oo sae et ner

ez L Bl

PAGE 272



Inner West Local Planning Panel

ITEM 5

TRAFALGAR LANE

10° 5
w
= 5
2 ©
5 g
E’l 'PROPOSED LOT
. LoT1”
& 5
AREA 95,7 m*
&
=] o
@ —
[=]
5 / 2
B
n
S
2810 33 67 & |
047 T
w
b3 ]
< <
h 5
- 2
LOT 1 o [
DP 921530 = 2
kel =
: ]
o
]
]
278 59 300 |
244 T
o
279" 100 10 \i
2925 — IR
281" 51 00" _ 18
268
|
|
.
PROPOSED I.D'I” %
Lotz il
1
© AREA 186.2 m* \} o
£ B=
~ |
= |
o
8
o
=
Bl 2
1)
®
] 2
o

190° 00 40" 543

LOT B
DP 25347

NELSON STREET

GECFFREY GALLEN

REGISTERED SURVEYCR

No: 1083

EAST WEST SURVETORS
FTY LTD

PROFOSED SUSDIVISION OF LOT A IN DR 25347
10204 TRAFALGAR LANE ANMANDALE
NSW 2038

SCALE
o 2

LENGTHS ARE IN METRES

4

SHEET 1 0F 1 SHEETS

oATE 180 252

SEFERZNGE: Z4E1E PR S

PAGE 273



Inner West Local Planning Panel ITEM 5

Attachment C — Section 4.6 Exception to Development Standards

19 April 2024

General Manager
Inner West Council

Dear SirfMadam,

The applicant has engaged TRANPLAN Consulting to provide this Clause 4.6
Request/Submission in relation to a Development Application on land known as 204
Trafalgar Lane (204 Nelson Street), Annandale for Torrens Title Subdivision of the
existing property (1 lot) into 2 lots.

As detailed in this written request for a variation to the Minimum Subdivision Lot Size
(MSLS) Clause 4.1 Development Standard  under the LEP, the proposed
development variation meets the requirements prescribed under Clause 4.6 of the
Inner West Local Environmental Plan 2022 (IWLEP).

This submission is made to support the variation to Clause 4.1 Minimum Subdivision
Lot Size (MSLS) development standard of Inner West Local Environmental Plan
2022 (WLEP). Clause 4.6 establishes the framework for varying development
standards applying under a Local Environmental Plan. Clause 4.6 states the
following:

4.6 Exceptions to development standards

(1) The objectives of this clause are as foliows:
(a) to provide an appropriate degree of flexibiiity in applying certain development standards
to particular development,
{b) to achieve better oufcomes for and from development by allowing flexibility in particular
circumstances.

{2) Development consent may, subject to this clause, be granted for development even though
the development would contravene a development standard imposed by this or any other
environmental planning instrument. However, this clause does not apply to a development
standard that is expressly excluded from the operation of this clause.

(3) Development consent must not be granted for development that confravenes a development
standard unless the consent authority is satisfied the applicant has demonstrated that:
(a) that compliance with the deveiopment standard is unreasonable or unnecessary in the
circumstances, and
(b) that there are sufficient environmental planning grounds to justify contravening the
development standard.

{4) The consent authority must keep a record of its assessment carried out under subclause (3)

(5) Repealed

Document Set 1D: 39132023
Version: 1, Version Date: 01/05/2024
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(6) Development consent must not be granted under this clause for a subdivision of iand in Zone
RU1 Primary Production, Zone RUZ2 Rural Landscape, Zone RU3 Forestry, Zone RU4
Primary Production Small Lots, Zone RUE Transition, Zone R5 Large Lot Residential, Zone
E2 Environmental Conservation, Zone E3 Environmental Management or Zone E4
Environmental Living if:

{a) the subdivision will result in 2 or more lots of less than the minimum area specified for
such lots by a development standard, or

{b) the subdivision will result in at least one lot that is less than 90% of the minimum area
specified for such a lot by a development standard.

(7) Repealed

{8) This clause does nof allow development consent to be granted for development that would
contravene any of the following:

{a) a development standard for complying development,

{b) a development standard that arises, under the regulations under the Act, in connection
with a commiimert set out in a BASIX certificate for a building to which State
Environmentai Planning Policy (Building Sustainability Index: BASIX) 2004 applies or for
the Jand on which such a building is situated,

{c) clause 5.4,

(caa) clause 5.5,

(ca) clause 6.27(4),

(ch), (cc) (Repealed)

{cd) clause 6.31.

The role of the consent authority in considering a request for a clause 4.6 variation —
specifically, subclause 4.6(3)(a) and 4.6(3)(b) — requires that a consent authority
must not grant consent to a development that contravenes a development standard
unless a written request has been received from the applicant that seeks to justify
the contravention of the standard by demonstrating that:

4.6(3)(a) that compiiance with the development standard is unreasonable or unnecessary in
the circumstances of the case, and

4.6(3)(b) that there is sufficient environmental planning grounds fo justify contravening the
development standard.

A key consideration is that the fundamental purposefcbjective of Clause 4.6 is to
provide flexibility in applying development standards in that in so doing better
development outcomes ensue.

Assistance on the approach to justifying a contravention to a development standard

is also to be taken from the applicable decisions of the NSW Land and Environment
Court in:

s Wehbe v Pittwater Council [2007] NSW LEC 827 (Wehbe);

o FouR1Five Ply Lid v Ashfield Council [2015] NSWLEC 1008 (FouR1Five);

e [nitial Action Ply Litd v Woollahra Municipal Council [2018] NSWLEC 118
{Initial Action);

o £x Gratia P/L v Dungog Council (2015) NSWLEC 148;

o Moskovich v Waverley Council (2016) NSWLEC 1015, and

o Al Maha Piy Lid v Huajun Investments Pty Lid [2018] NSWCA 245 (Al Maha).
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In particular, the Council needs to be satisfied that there are proper planning grounds
to grant consent and that the contravention of the standard is justified. This report
provides the basis for the Council to reach this level of satisfaction.

The relevant matters contained in Clause 4.6 of the IWLEP 2012, with respect to the
MSLS development standard, are each addressed below, including with regard to
the above decisions.

The Development Standard to which this variation relates to is Clause 4.1
Development Standard of the LEP, reads as follows:

Under Clause 4.1 of IWLEP 2022 the site has a minimum subdivision lot size
(MSLS) control of 200m’. The application is for Torrens Title Subdivision of the
existing property (1 lot) into 2 lots.

The existing site's Iot sizefarea is approximately 291.9m% the Torrens Title
Subdivision will create 2 new lots with the following lot sizes:

e Lot 1 (rear lot) will be approximately 95.7m’, and
s Lot 2 (front lot) will be approximately 196m’.

As is the case with other similar DAs that have been approved nearby (see Heading
5.4), it is practically impossible for any Torrens Title Subdivision of existing small lots
within Annandale (and other suburbs in the Inner West) to achieve “technical”
compliance with the MSLS development standard, given that the already-small
parent lot is being subdivided — which requires Councils merit assessment and
reasonable discretion on the basis of sound planning grounds and apply the flexibility
afforded under Clause 4.6 of the IWLEP — specifically for circumstances such as this
to permit the “technical” non-compliance.
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Figure 1— IWLEP 2012 MSLS Map

This Clause 4.6 Request relates to the proposed Torrens Title Subdivision of the
existing property (1 lot) into 2 new lots i.e the 2 existing buildings on the site will
formally function as separate dwellings within their own respective lots. The following
are details of the proposed Torrens Title Subdivision.

Existing Site Area
* Total area of 291.9m° (by Survey Calculation)
© Note: Total area of 290.9m’ (by existing Title)

Proposed Lot size after Torrens Title Subdivision

e Lot 1 (rear lot) will be approximately 95.7m?, and
e Lot 2 (front lot) will be approximately 196m?

As previously noted in Heading 3 above, the site has a minimum subdivision lot size
(MSLS) control of 200m? pursuant to clause 4.1. Therefore the extent of non-
compliance is as follows:

Extent of non-compliance with MSLS

e 104.3m? or 52.15% for Lot 1 (rear lot), and
e 4m’ or 0.02% for Lot 2 (front lot).

As shown above both proposed lots will have variations, with Lot 1 (rear lot) having
the most noticeable discrepancy (52.15%), and both require merit assessment under
Clause 4.6 for the technical variations.

It is important to note that the 2 existing buildings result in existing high site coverage
& low quantum of landscaped area, which is characteristic of the surrounding and
adjacent properties. Furthermore the proposed subdivision layout is entirely dictated
by the footprints and location of the 2 existing buildings within the site. In other
words, the non-compliances and degree of variations are ultimately unavoidable.
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Figure 3 — Proposed/Draft Torrens Title Subdivision Plan
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It is worth noting that the functions of Clause 4.6 is similar to State Environmental
Planning Policy No 1 — Development Standards (SEPP 1) in that the size/percentage
of the variation is not, in itself, a material consideration as to whether the variation
should be permittedﬂ. Some examples of rulings of the NSW Land and Environment
Court (Court) are as follows:

s |n Baker Kavanagh Architects v Sydney City Council {20714] NSWLEC 1003
the Court granted development consent for a 3-storey shop top housing
development in Woolloomooloo, with a FSR variation of 187%.

o |n Abrams v Council of the City of Sydney [2019] NSWLEC 1583 the Court
granted development consent for a 4-storey mixed use development, with a
FSR variation of 75% (2.63:1 versus LEP maximum of 1.5:1).

s |n Moskovich v Waveriey Council [2016] NSWLEC 1015 the Court granted
development consent for a residential flat building in Bondi, with a FSR
variation of 65% (1.5:1 versus LEP maximum of 0.9:1).

¢ |n Edmondson Grange Pty Lid v Liverpoo! City Councif [2020] NSWLEC 1594
the Court granted development consent for 3x residential flat buildings, with a
FSR variation of 59% (1.19:1 versus LEP maximum of 0.75:1).

¢ In Landco (NSW) Pty Ltd v Camden Council [2018] NSWLEC 1252 the Court
granted development consent for a land subdivision, with lot size variations
ranging between 47-51% (220-240m2 versus LEP minimum 450m2).

For comparison purposes, this subject DA represents a variation of 52.15% for Lot 1
(rear lot), and 0.02% for Lot 2 (front lot).

The proposed variation from the development standard is assessed against the
accepted “5-Part Test” for the assessment of a development standard variation
established by the Court in Wehbe vs Pittwater Councif (2007) LEC 827 and and the
principles outlined in Winten Developments Ply Lid v North Sydney Councif [2001]
NSWLEC 46.

The NSW Land and Environment Court (LEC) in FouRTFive Pty Ltd v Ashfield
Council [2013] NSWLEC 90, considered how this question may be answered and
referred to the earlier Court decision in Wehbe v Pitiwater Council [2007] NSW LEC
827.

In the decision of Wehbe vs Pittwater Council (2007) LEC 827, Chief Justice Preston
expressed the view that there are five (5) different ways in which an objection may

"The Court of Appeal considered the issue in Legal and General Life v North Sydney Municipal Council (71980) 69 LGRA 201
{where Morth Sydney Council had approved a SEPP 1 objection allowing the FSR control of 3.5:1 to be increased to 15:1
(328% variation), and the 5-storey height control to be increased to 17-storeys (240% variation)

The Court approved the following statement by Chief Judge (in Legal and General Life v North Sydney Council (1988) 68

LGRA 192 203), and upheld the validity of the Council's decision:
The discrefion vested in councils under SEPP No 1 Is wide and, subject to imitations found in the instrument itself and its relation fo
the EPE&A Act 1979, is unconfined. [emphasis added]
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be well founded and that approval of the objection may be consistent with the aims
of the policy. This attributes to determining whether compliance with the standard is
unreasonable or unnecessary in the circumstances of the case as set out on the

following Table:

Second

Third

Fourth

The most commonly invoked way is to establish that compliance with
the development standards is unreasonable or unnecessary because
the objectives of the development standard are achieved
notwithstanding non-compliance with the standard.

The rationale is that development standards are not ends in themselves
but means of achieving ends. The ends are environmental or planning
objectives. If the proposed development proffers an alternative means
of achieving the objective,

A second way is to establish that the underlying objective or purpose is
not relevant to the development with the consequence that compliance
is unnecessary.

A third way is to establish that the underlying objective or purpose
would be defeated or thwarted if compliance was required with the
conseguence that compliance is unreasonable.

A fourth way is to establish that the development standard has been
virtually abandoned or destroyed by the Council's own actfions in
granting consents departing from the standard and hence compliance
with the standard is unnecessary and unreasonable.

A fifth way is to establish that “the zoning of particular land” was
“‘unreasonable or inappropriate” so that “a development standard
appropriate for that zoning was also unreasonable or unnecessary as it
applied to that land” and that “compliance with the standard in that case
would also be unreasonable or unnecessary.

The following discussion is provided in response to each point of the above Table:

The objectives supporting Clause 4.1 Development Standard are discussed below
and demonstrates how the proposal is consistent with the objectives outlined in
clause 4.1. Consistency with the objectives and the absence of any environmental
impacts, would demonstrate that strict compliance with Clause 4.1 Development
Standard would be both unreasonable and unnecessary in this instance.

The primary objective/purpose of the control is to restrict the built form of
development to ensure that its bulk and scale is compatible with the character of the
locality, and to mitigate against undesirable amenity impacts. It is considered that the
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proposal satisfies the respective objectives of Clause 4.1 Development Standard of
the LEP as follows:

¢ The paper Torren title subdivision will “separate” the 2 existing buildings into 2
distinct legal Titles on paper to ensure that both buildings can practically
contribute to housing stock of the LGA (facilitate the potential for individual
sale of each lot, and hence a more affordable price point for each lot rather
than a much higher price for a combined site), and accommodate the
affordable housing needs of the LGA.

e The proposal will maintain the existing 2 residential buildings as-is, and
therefore will not increase the residential population density of the subject site
and the land use intensity beyond its existing level.

¢ As there are no changes to the existing physical built form, the proposal {for
paper subdivision only, with no actual physical/building works) will not result in
any changes to existing amenity conditions for the adjoining properties in
terms of overshadowing, visual privacy and visual bulk.

¢ As discussed above, there are no changes to the existing physical built form.

e The proposal, despite the "technical” numerical hon-compliance, is largely
consistent with the building bulk of nearby neighbours in the locality which are
estimated to have a similar Minimum Subdivision Lot Size (this is evident in
the similar non-compliances approved by Council — see Heading 5.4.

¢ The proposal will reintain the existing residential use of the site, and as no
physical building works are proposed the built and natural features will remain
unchanged (e.9. no changes to existing tree canopy cover).

Overall, the proposal provides for the orderly and economic development of the site,
given the site’s orientation, location and context. It is considered that the site is well
suited for the proposed development, and is essentially the same as other approved
Torrens title subdivisions in the locality — see Heading 5.4.

The underlying objective or purpose of the LEP control is relevant to the
development and is achieved as outlined ahove.

Not applicable as the underlying objective or purpose would not be defeated or
thwarted if compliance was required.
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It cannot be said that this development standard has been abandoned, however a
review of Council's register for most-recent variations (Quarter 3 2023} indicates that
Council has historically approved the following MSLS variations which range from
23.52m’ to 46.7m’ (see Figure 4 below).

DA No. Address Clause | Degree of | Approved
Non- Date
Comepliance
DA/2023/0254 54 Church | 4.1 37% 10/10/2023
Street, (MSLS)
Birchgrove
DA/f2023/0521 2 Wellington | 4.1 46.7m or | 10/10/2023
Street, (MSLS) | 23.35%
Rozelle
DA/f2022/0795 3 Emily | 4.1 23.52m or | 12/09/2023
Street, (MSLS) | 11.76%
Leicchardt

Figure 4 — Example of other MSLS varialions approved by Councid

Other similar Approved Subdivisions nearby

The following development history of nearby properties was researched from
Councils online DA records, and provide precedents of approval for similar
developments (involving Torrens Title Subdivision):

o S5C/2021/0071 — APPROVED on 12/10/2021 by Council for Subdivision
Certificate to formalise the approved Torrens Subdivision (2 Lots).
¢ D/2015/555 — APPROVED on 09/02/2016 by Council Local Planning Panel for
proposed subdivision into 2 Torrens title lots. Minor alterations and additions to
existing 2-storey dwelling at rear of site fronting Nelson Lane. This application
relied on a variation to the minimum lot size and floor space ratio development
standard.
Note: The approved Subdivision lot sizes are as follows (also shown in Figure 6),
with both Lots 1 & 2 not complying with Clause 4.1 and required Council's merit
assessment and discretion to allow the non-compliance under Clause 4.6 of the
IWLEP.
o Lot 1{rear — 209 Nelson Lane)— 143.5m?
o Lot 2 {front — 209 Nelson Street) — 143.3m?
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Figure & — Survey Plan of No. 209 [before Subdivision)
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Figure 6 — Approved Subdivision Plan of No. 209 {D120151555)

to formalise the approved Torrens Subdivision (2 Lots).

o Df2015/89 — APPROVED on 09/06/2015 by Council Local Planning Panel to
convert existing strata title subdivision into Torrens title subdivision. This
application relied on Clause 4.6 variations for non-compliance with minimum lot

size & FSR.

Note: The approved Subdivision lot sizes are as follows (also shown in Figure 7),
with Lot 2 (dash-blue) not complying with Clause 4.1 and required Council’s merit
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assessment and discretion fo allow the non-compliance under Clause 4.6 of the
WLEP.

o _Lot1-217.2m?

o iLot2- 183.0m "

STREET

LANE

TRAFALGAR
TRAFALGAR

Figure 7 — Approved Subdivision Plan (Df201 5/89)

¢ D/2002/673 — APPROVED on 10/10/2002 by Council for Strata subdivision of
existing lot into 2 lots.

M/2002/141 — APPROVED on 23/10/2002 by Council for Modification to
development consent DA406/1997 and modification Mf1999/228, which gave
approval for consolidation, subdivision and the erection of three dwellings.
Modifications include the deletion of Condition 6 relating to privacy screening.

Figure 8 below shows the aerial view of some nearby approved Torrens title
Subdivisions.
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Not applicable as the zoning of the site is appropriate. The proposed development is
consistent with the objectives of the R1 General Residential zone, as demonstrated
below.

Objectives of the R1 General Residential zone:

e The proposal will retain the existing 2 buildings/dwellings, and continue to
provide for the housing needs of the community.

¢ The paper Torren title subdivision will “separate” the 2 existing buildings into 2
distinct legal Titles on paper to ensure that both buildings can practically
contribute to housing stock of the LGA (facilitate the potential for individual
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sale of each lot, and hence a more affordable price point for each lot rather
than a much higher price for a combined site), and accommodate the
affordable housing needs of the LGA.

This objective is not applicable, as the use of the subject site for residential
purpose remains unchanged.

The proposal will maintain the existing use of the site as residential, and the
built and natural features will remain unchanged as no physical building works
are proposed.

There are sufficient planning grounds to justify contravening the Clause 4.1
development standard in the circumstances of this particular case, as the subject
proposal:

is similar to other DAs that have been approved nearby in that the proposed
subdivision will result in 2 new lots that are considered to be generally
consistent with the widths, sizes and shapes and pattern of neighbouring lots
in the locality along Nelson Street/Lane and Trafalgar Street/Lane e.g. front lot
facing primary street and rear lot facing secondary rear lane, and which
include several lots under 200m’ in area — refer to Heading 5.4 for more
details;

— further to the above point — it is practically impossible for any Torrens Title
Subdivision of existing small lots within Annandale (and other suburbs in the
Inner West) to achieve “technical” compliance with the MSLS development
standard, given that the already-small parent lot is being subdivided;

will retain the existing 2 buildings/dwellings, and continue to provide for the
housing needs of the community;

is generally compatible with the height, bulk and scale of the existing and
desired future character of the locality i.e. does not result in any increases in
gross floor area, building height, and/or changes to external building form;
maintains the prevailing external building character and the number of
storeys;

will maintain the existing use of the site as residential, and the built and
natural features will remain unchanged as no physical building works are
proposed,;

does not reduce existing landscaping & open space, and does not increase
the existing site coverage / building footprint;

will not have any impacts on the amenity of neighbouring properties in relation
to overlooking, view loss, solar access loss etc.;

will not have any other adverse impacts such as noise, traffic, parking, waste,
pollution;
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¢ can facilitate the potential for individual sale of each lot, and hence a more
affordable price point for each lot rather than a much higher price for a
combined site.

In the case of Moskovich v Waverley Council (20168) NSWLEC 71015, the LEC
accepted that compliance with the standard (FSR in that case) was unreasonable
and unnecessary because the design achieved the objectives of the standard and
the respective zone, in a way that addressed the particular circumstances of the site.

If the land use intensity for the site remains consistent with the locality in a way
which provides a similar {or better) planning outcome for the site, notwithstanding the
variation which is within the ambit of Clause 4.6, this is considered to be a positive
outcome.

The respective variations of 52.15% for Lot 1 (rear lot), and 0.02% for Lot 2 (front lot)
are “on-paper” only, and wil otherwise have no material changefimpact.
Notwithstanding the “on-paper” variation, the proposal represent a well-considered
development that addresses the site constraints, streetscape and satisfy the relevant
objectives of both the Clause 4.1 Development Standard and the R1 zone.

Variation to this particular development standard will allow a otherwise well-
considered development to proceed. A key consideration is that the fundamental
purpose of Clause 4.6 is to provide flexibility in applying development standards in
that in so doing better development outcomes ensue.

The majority of the above environmental planning grounds that warrant support for
the variation, are not "generic", but rather, specific to the site and circumstances of
the development. Overall, the proposal provides for the orderly and economic
development of the site, given the site’'s orientation, location and context. It is
considered that the site is well suited for the proposed development.

Although no longer expressly required for consideration by Clause 4.6, it is
considered that the proposed development will be in the public interest because it is
consistent with the objectives of the Clause 4.1 development standard and the
objectives of the R1 General Residential zone.

Pursuant to case law of Ex Gratia P/L v Dungog Council (NSWLEC 148), the
question that needs to be answered is “whether the public advantages of the
proposed development outweigh the public disadvantages of the proposed
development’.

There is no public benefit in maintaining strict compliance with the development

standard given that there are no unreasonable impacts that will result from the
variation to Clause 4.1, whilst better planning outcomes are achieved.
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The respective variations of 52.15% for Lot 1 (rear lot), and 0.02% for Lot 2 (front lot)
are ‘“on-paper’ only, and will otherwise have no material changef/impact. The
departure from the MSLS control allows for the orderly and economic use of the site
in a manner which otherwise achieves the outcomes and objectives of the relevant
planning controls. On balance, it is considered that there is no benefit to the public or
the community in maintaining the development standard.

In summary, this Variation Request is well founded as required by Clause 4.6 in that:

¢ Compliance with the Clause 4.1 development standard would be
unreasonable and unnecessary, in the circumstances of this development;

¢ There are sufficient environmental planning grounds to justify the departure
from the standard, which results in a same or better planning outcome than a
strictly compliant development (it is practically impossible to achieve
compliance in the circumstances of this particular case);

¢ The development meets the objectives of the development standard and the
objectives of the land use zone, notwithstanding the variation;

¢ The proposed development is in the public interest and there is no public
benefit in maintaining the standard;

Based on the above, the variation is considered to be well founded. The consent
authority may be satisfied that all requirements of Clause 4.6 have been accounted
for, having regards to the merits of the proposed development.

If you have any questions regarding the above, please do not hesitate to contact
TRANPLAN Consulting.

Yours sincerely

(';ia\.n ,',\_;\ A~
o

David Tran
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22 April 2024

General Manager
Inner West Council

Dear SirfMadam,

The applicant has engaged TRANPLAN Consulting to provide this Clause 4.6
Request/Submission in relation to a Development Application on land known as 204
Trafalgar Lane (204 Nelson Street), Annandale for Torrens Title Subdivision of the
existing property (1 lot) into 2 lots.

As detailed in this written request for a variation to Clause 4.3C(3)(b) Development
Standard relating to Site Coverage (SC), the proposed development variation meets
the requirements prescribed under Clause 4.6 of the Inner West Local Environmental
Plan 2022 (IWLEP).

This submission is made to support the variation to Clause 4.3C(3)(b) Development
Standard relating to Site Coverage (SC) of IWLEP. Clause 4.6 establishes the
framework for varying development standards applying under a Local Environmental
Plan. Clause 4.6 states the following:

4.6 Exceptions to development standards

(1) The objectives of this clause are as foliows:
{a) to provide an appropriate degree of flexibility in applying cerfain development standards
fo particular development,
(b) to achieve better oufcomes for and from development by allowing flexibility in particular
circumstances.

(2) Development consent may, subject fo this clause, be granted for development even though
the development would contravene a development standard imposed by this or any other
environmental planning instrument. However, this clause does not apply to a development
standard that is expressly excluded from the operation of this clause.

{3) Development consent must not be granted for development that contravenes a development
standard unless the consent authority is safisfied the applicant has demonstrated that:
{a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances, and
{b) that there are sufficient environmental planning grounds to justify contravening the
deveiopment standard.

(4) The consent authority must keep a record of s assessment carried ouf under subclause (3)

{5) Repealed
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(6) Development consent must not be granted under this clause for a subdivision of iand in Zone
RU1 Primary Production, Zone RUZ2 Rural Landscape, Zone RU3 Forestry, Zone RU4
Primary Production Small Lots, Zone RUE Transition, Zone R5 Large Lot Residential, Zone
E2 Environmental Conservation, Zone E3 Environmental Management or Zone E4
Environmental Living if:

{a) the subdivision will result in 2 or more lots of less than the minimum area specified for
such lots by a development standard, or

{b) the subdivision will result in at least one lot that is less than 90% of the minimum area
specified for such a lot by a development standard.

(7) Repealed

{8) This clause does nof allow development consent to be granted for development that would
contravene any of the following:

{a) a development standard for complying development,

{b) a development standard that arises, under the regulations under the Act, in connection
with a commiimert set out in a BASIX certificate for a building to which State
Environmentai Planning Policy (Building Sustainability Index: BASIX) 2004 applies or for
the Jand on which such a building is situated,

{c) clause 5.4,

(caa) clause 5.5,

(ca) clause 6.27(4),

(ch), (cc) (Repealed)

{cd) clause 6.31.

The role of the consent authority in considering a request for a Clause 4.6 variation —
specifically, subclause 4.6(3)(a) and 4.6(3)(b) — requires that a consent authority
must not grant consent to a development that contravenes a development standard
unless a written request has been received from the applicant that seeks to justify
the contravention of the standard by demonstrating that:

4.6(3)(a) that compiiance with the development standard is unreasonable or unnecessary in
the circumstances of the case, and

4.6(3)(b) that there is sufficient environmental planning grounds fo justify contravening the
development standard.

A key consideration is that the fundamental purposefcbjective of Clause 4.6 is to
provide flexibility in applying development standards in that in so doing better
development outcomes ensue.

Assistance on the approach to justifying a contravention to a development standard

is also to be taken from the applicable decisions of the NSW Land and Environment
Court in:

o Wehbe v Pittwater Council [2007] NSW LEC 827 (Wehbe);

o FouR1Five Ply Ltd v Ashfield Council [2015] NSWLEC 1009 (FouR1Five);

e [nitial Action Ply Litd v Woollahra Municipal Council [2018] NSWLEC 118
(Initial Action);

o £x Gratia P/L v Dungog Council [2015] NSWLEC 148 (Ex Gratia);

o Moskovich v Waverfey Council [2016] NSWLEC 1015 (Moskovich), and

s Al Maha Piy Lid v Huajun Investments Pty Lid [2018] NSWCA 245 (Al Maha).
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In particular, the Council needs to be satisfied that there are proper planning grounds
to grant consent and that the contravention of the standard is justified. This report
provides the basis for the Council to reach this level of satisfaction.

The relevant matters contained in Clause 4.6 of the IWLEP 2012, with respect to the
SC development standard, are each addressed below, including with regard to the
above decisions.

The Development Standard to which this variation relates to is Clause 4.3C
Development Standard of the LEP, which reads in its entirety as follows:

The subject land is zoned R1, is mapped as being within “Area 17 on the Key Sites
Map, and therefore under Clause 4.3C of IWLEP 2022 is is subject to the standards
of maximum 60% site coverage (SC), and minimum 15% landscaped area (LA).

Site Coverage (SC)

¢ Proposed Lot 1 (rear lot/Trafalgar Lane): SC of 70% and requires merit
assessment for the variation; 66.7m’ = 95.7m’ (proposed size of Lot 1)

e Proposed Lot 2 (front lot/Nelson Street): SC of 58% and complies;, 113.5m? +
196m* (proposed size of Lot 2)
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Landscaped Area (LA)

e Proposed Lot 1 (rear lot/Trafalgar Lane); LA of 17.5% and complies; 16.7m’ =
95.7m? (proposed size of Lot 1)

* Proposed Lot 2 (front lot/Nelson Street): LA of 15% and complies; 29.4m?* +
196m’ (proposed size of Lot 2)

Based on the above breakdown, the proposed development is generally compliant
with Clause 4.3C, with the exception of the 73.3% SC for the proposed Lot 1 (rear
lot/Trafalgar Lane), and requires merit assessment and support from Council for this
minor/technical variation pursuant to Clause 4.6 of the IWLEP.

As was the case with other similar DAs that have been approved (see Heading 5.4),
it is practically impossible for any Torrens Title Subdivision of existing small lots
within Annandale (and other suburbs in the Inner West) to achieve “technical’
compliance with the LA / SC development standard, due to the existing small-size of
the parent lot — which requires Council's merit assessment and reasonable discretion
on the basis of sound planning grounds and apply the flexibility afforded under
Clause 4.6 of the IWLEP - specifically for circumstances such as this to permit the
“technical” non-compliance.

ek

Ma 3

~. : =yl -
Figure 1 —WLEF 2012 Key Sites

This Clause 4.6 Request relates to the proposed Torrens Title Subdivision of the
existing property {1 lot) into 2 new lots i.e the 2 existing buildings on the site will
formally function as separate dwellings within their own respective lots. The following
are details of the proposed Torrens Title Subdivision.

Existing Site Area
* Total area of 291.9m’ (by Survey Calculation)
© Note: Total area of 290.9m° (by existing Title)

Proposed Lot size after Torrens Title Subdivision
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e Lot 1 (rear lot) will be approximately 95.7m?, and
e Lot 2 (front lot) will be approximately 196m?

As previously noted in Heading 3 above, the site is subject to the standards of
maximum 60% site coverage (SC), and minimum 15% landscaped area (LA). The
proposed development is generally compliant with the abovementioned standards of
Clause 4.3C, with the exception of the 73.3% SC for the proposed Lot 1 (rear
lot/Trafalgar Lane), with the extent of non-compliance being:

Extent of non-compliance with SC

e 12.78m’ or 13.3% for Lot 1 (rear lot)

It is important to note that the 2 existing buildings result in existing high site coverage
& low quantum of landscaped area, which is characteristic of the surrounding and
adjacent properties. Furthermore the proposed subdivision layout is entirely dictated
by the footprints and location of the 2 existing buildings within the site. In other
words, the non-compliances and degree of variations are ultimately unavoidable.

F s
R

NELSON STREET

TRAFALGAR LANE

AREA 25191 BY GALOULATION

anea 2308 e @Y TILE

TITAI SURVCY OF |7 A N TP 55047 scale
M P04 TRATA BAR AN ANHANTAIT o a , ,
o P e 0z THGTIIS ARCIN MITRCS

Figure 2 — Survey Plan
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LOTB
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DP 921530

LOT 1

Figure 3 — Proposed/Draft Torrens Title Subdivision Plan

It is worth noting that the functions of Clause 4.6 is similar to State Environmental
Planning Policy No 1 — Development Standards (SEPP 1) in that the size/percentage
of the variation is not, in itself, a material consideration as to whether the variation
should he permittedj. Some examples of rulings of the NSW Land and Environment
Court (Court) are as follows:

s |n Baker Kavanagh Architects v Sydney City Council {20714] NSWLEC 1003
the Court granted development consent for a 3-storey shop top housing
development in Woolloomooloo, with a FSR variation of 187%.

o |n Abrams v Council of the City of Sydney [2019] NSWLEC 1583 the Court
granted development consent for a 4-storey mixed use development, with a
FSR variation of 75% (2.63:1 versus LEP maximum of 1.5:1).

e |In Moskovich v Waveriey Council [2016] NSWLEC 1015 the Court granted
development consent for a residential flat building in Bondi, with a FSR
variation of 65% (1.5:1 versus LEP maximum of 0.9:1).

"The Court of Appeal considered the issue in Legal and General Life v North Sydney Municipal Council (71980) 69 LGRA 201
{where Morth Sydney Council had approved a SEPP 1 objection allowing the FSR control of 3.5:1 to be increased to 15:1
(328% variation), and the 5-storey height control to be increased to 17-storeys (240% variation)

The Court approved the following statement by Chief Judge (in Legal and General Life v North Sydney Council (1988) 68

LGRA 192 203), and upheld the validity of the Council's decision:
The discrefion vested in councils under SEPP No 1 15 wide and, subject to imitations found in the instrument itself and its relation fo

the EPE&A Act 1979, is unconfined. [emphasis added]
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e |n Edmondson Grange Pty Lid v Liverpoo! City Councif [2020] NSWLEC 1594
the Court granted development consent for 3x residential flat buildings, with a
FSR variation of 59% (1.19:1 versus LEP maximum of 0.75:1).

e |n Landco (NSW) Pty Ltd v Camden Council [2018] NSWLEC 1252 the Court
granted development consent for a land subdivision, with lot size variations
ranging between 47-51% (220-240m? versus LEP minimum 450m?).

For comparison purposes, this subject DA represents a variation of only 13.3%, and
only for Lot 1 (rear lot) in relation to SC.

The proposed variation from the development standard is assessed against the
accepted “5-Part Test” for the assessment of a development standard variation
established by the Court in Wehbe vs Pittwater Councif (2007) LEC 827 and and the
principles outlined in Winten Developments Ply Ltd v North Sydney Council [2001]
NSWLEC 46.

The NSW Land and Environment Court (LEC) in FouRTFive Pty Ltd v Ashfield
Council [2013] NSWLEC 90, considered how this question may be answered and
referred to the earlier Court decision in Wehbe v Pitiwater Council [2007] NSW LEC
827.

In the decision of Wehbe vs Pittwater Council (2007) LEC 827, Chief Justice Preston
expressed the view that there are five (5) different ways in which an objection may
be well founded and that approval of the objection may be consistent with the aims
of the policy. This attributes to determining whether compliance with the standard is
unreasonable or unnecessary in the circumstances of the case as set out on the
following Table:

The most commonly invoked way is to establish that compliance with
the development standards is unreasonable or unnecessary because
the objectives of the development standard are achieved
notwithstanding non-compliance with the standard.

The rationale is that development standards are not ends in themselves
but means of achieving ends. The ends are environmental or planning
objectives. If the proposed development proffers an alternative means
of achieving the objective,

Second A second way is to establish that the underlying objective or purpose is
not relevant to the development with the consequence that compliance
is Uunnecessary.

Third A third way is to establish that the underlying objective or purpose
would be defeated or thwarted if compliance was required with the
consequence that compliance is unreasonable.

Fourth A fourth way is to establish that the development standard has been
virtually abandoned or destroyed by the Council's own actions in
granting consents departing from the standard and hence compliance
with the standard is unnecessary and unreasonable.
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A fifth way is to establish that “the zoning of particular land” was
“unreasonable or inappropriate® so that “a development standard
appropriate for that zoning was also unreasonable or unnecessary as it
applied to that land” and that “compliance with the standard in that case
would also be unreasonable or unnecessary.

The following discussion is provided in response to each point of the above Table:

The objectives supporting Clause 4.3C Development Standard are discussed below
and demonstrates how the proposal is consistent with those objectives. Consistency
with the objectives and the absence of any environmental impacts, would
demonstrate that strict compliance with Clause 4.3C Development Standard would
be hoth unreasonable and unnecessary in this instance.

The primary objective/purpose of the control is to restrict the built form of
development to ensure that its landscaped areas is compatible with the character of
the locality, and for the use and enjoyment of residents. It is considered that the
proposal satisfies the respective objectives of Clause 4.3C Development Standard
of the LEP as follows:

¢ The proposal will reintain the existing residential use of the site, and as no
physical building works are proposed the built and natural features will remain
unchanged (e.g. no changes to existing tree canopy cover).

¢ As there are no changes to the existing physical built form, the proposal (for
paper subdivision only, with no actual physicalfbuilding works) will not result in
any changes to existing amenity conditions for the adjoining properties in
terms of overshadowing, visual privacy and visual bulk.

e The proposal, despite the “technical” numerical non-compliance, is largely
consistent with the building bulk of nearby neighbours in the locality which are
estimated to have a similar Landscaped Areas (LA) / Site Coverage (SC) (this
is evident in the similar non-compliances approved by Council — see Heading
54
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e The paper Torren title subdivision will “separate” the 2 existing buildings into 2
distinct legal Titles on paper to ensure that both buildings can practically
contribute to housing stock of the LGA (facilitate the potential for individual
sale of each lot, and hence a more affordable price point for each lot rather
than a much higher price for a combined site), and accommodate the
affordable housing and inter-generational equity needs of the community.

¢ The proposal will maintain the existing 2 residential buildings as-is, and
therefore will not increase the residential population density of the subject site
and the land use intensity beyond its existing level.

¢ The proposal wil reintain the existing built and natural features, and as
discussed previously in Heading 3, the LA / POS / SC of both proposed lots
are largely compliant with the exception of the minor 13.3% “technical”
variation for only Lot 1.

Overall, the proposal provides for the orderly and economic development of the site,
given the site’s orientation, location and context. It is considered that the site is well
suited for the proposed development, and is essentially the same as other approved
Torrens title subdivisions in the locality — see Heading 5.4.

The underlying objective or purpose of the LEP control is relevant to the
development and is achieved as outlined ahove.

Not applicable as the underlying objective or purpose would not be defeated or
thwarted if compliance was required.

It cannot be said that this development standard has been abandoned, however a
review of Council's register for most-recent variations (Quarter 3 2023) indicates that
Council has historically approved the following SC variations which range from
10.95% to 22% (see Figure 4 below).

DA No. Address Clause Degree of [ Approved
Non- Date
Compliance
DA/2023/0067 53 Grove | 4.3C(3)(b) | 5.02m or | 06/07/2023
Strest, SC 10.95%
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Birchgrove

DA/2023/0074

2 Jacques
Street,
Balmain

4.3C(3)(b) | 12.7%
sC

01/09/2023

DA/2023/0193

9 Creek
Street,
Balmain

4.3C(3)(b) | 14.6%
sc

28/09/2023

DA/f2023/0285

18 Edith
Street,
Leichhardt

=

43C(3)(b) | 20.34m° o
sc 16.25%

28/07/2023

DA/2023/0459

6 Cecily
Street,
Lilyfield

=

4.3C(3)(b) | 8.66m o
sc 19.86%

13/07/2023

DA/2023/0257*

6 Punch
Street,
Balmain

4.3C(3)(b) | 11.5m” or 22%
sc

12/09/2023

Figure 4 — Example of ofher ST vanaltions approved by Councl!

*also non-compliant with FSR development standard {Clause 4.4); 28.1m” or 32%

The rear/private yard area for Lot 1 (rear lot} of 25.5m? provides adequate private
open space for the ownherfoccupants (it is much more than the recommended

requirement of 16m?)

Not applicable as the zoning of the site is appropriate. The proposed development is
consistent with the objectives of the R1 General Residential zone, as demonstrated

below.

Objectives of the R1 General Residential zone:

¢ The proposal will retain the existing 2 buildings/dwellings, and continue to

provide for the housing needs of the community.

e The paper Torren title subdivision will “separate” the 2 existing buildings into 2
distinct legal Titles on paper to ensure that both buildings can practically
contribute to housing stock of the LGA (facilitate the potential for individual
sale of each lot, and hence a more affordable price point for each lot rather
than a much higher price for a combined site), and accommodate the

affordable housing needs of the LGA.
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This objective is not applicable, as the use of the subject site for residential
purpose remains unchanged.

The proposal will maintain the existing use of the site as residential, and the
built and natural features will remain unchanged as no physical building works
are proposed.

There are sufficient planning grounds to justify contravening the Clause 4.3C(3)(b)
development standard in the circumstances of this particular case, as the subject
proposal:

is similar to other DAs that have been approved nearby — refer to the
Statement of Environmental Effects for more details — in that it is practically
impossible for any Torrens Title Subdivision of existing small lots within
Annandale (and other suburbs in the Inner West) to achieve “technical”
compliance with the LA andfor SC development standard (demonstrated by
the numerous non-cmpliances approved), due to the artificially inflated
ratio/percentage between the reduced subdivided-lot size compared the
existing building’s site coverage/footprint;

will retain the existing 2 buildings/dwellings, and continue to provide for the
housing needs of the community;

is generally compatible with the height, bulk and scale of the existing and
desired future character of the locality i.e. does not result in any increases in
internal floor area, building height, and/or changes to external building form;
maintains the prevailing external building character and the number of
storeys,

will maintain the existing use of the site as residential, and the built and
natural features will remain unchanged as no physical building works are
proposed,;

does not reduce existing landscaping & open space, and does not increase
the existing site coverage / building footprint;

will not have any impacts on the amenity of neighbouring properties in relation
to overlooking, view loss, solar access loss etc.;

will not have any other adverse impacts such as noise, traffic, parking, waste,
pollution;

minor variation of 12.78m? or 13.3% for only Lot 1 (rear lot) is well within the
range (10.95% to 22% variation) of most-recent approvals (Quarter 3 2023)
by Council — see Figure 4,

can facilitate the potential for individual sale of each lot, and hence a more
affordable price point for each lot rather than a much higher price for a
combined site.
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In the case of Moskovich v Waverley Councif (2016) NSWLEC 71015, the LEC
accepted that compliance with the standard (FSR in that case) was unreasonable
and unnecessary because the design achieved the objectives of the standard and
the respective zone, in a way that addressed the particular circumstances of the site.

If the land use intensity for the site remains consistent with the locality in a way
which provides a similar {or better) planning outcome for the site, notwithstanding the
variation which is within the ambit of Clause 4.6, this is considered to be a positive
outcome.

Notwithstanding the variation, the proposal represent a well-considered development
that addresses the site constraints, streetscape and satisfy the relevant objectives of
both the Clause 4.3C Development Standard and the R1 zone.

Variation to this particular development standard will allow a otherwise well-
considered development to proceed. A key consideration is that the fundamental
purpose of Clause 4.6 is to provide flexibility in applying development standards in
that in so doing better development outcomes ensue.

The majority of the above environmental planning grounds that warrant support for
the variation, are not "generic", but rather, specific to the site and circumstances of
the development. Overall, the proposal provides for the orderly and economic
development of the site, given the site’s orientation, location and context. It is
considered that the site is well suited for the proposed development.

Although no longer expressly required for consideration by Clause 4.6, it is
considered that the proposed development will be in the public interest because it is
consistent with the objectives of the Clause 4.3C development standard and the
objectives of the R1 General Residential zone.

Pursuant to case law of Ex Gratia PA v Dungog Council (NSWLEC 1748), the
question that needs to be answered is “whether the public advantages of the
proposed development outweigh the public disadvantages of the proposed
development’.

There is no public benefit in maintaining strict compliance with the development
standard given that there are no unreasonable impacts that will result from the
variation to Clause 4.3C(3)(b) in relation to SC, whilst better planning outcomes are
achieved.

The minor variation to the SC standard of 12.78m? or 13.3% for only Lot 1 (rear lot)
allows for the orderly and economic use of the site in a manner which otherwise
achieves the outcomes and objectives of the relevant planning controls. On balance,
it is considered that there is ho benefit to the public or the community in maintaining
the development standard.
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In summary, this Variation Request is well founded as required by Clause 4.6 in that:

Compliance with the Clause 4.3C(3)(b) development standard would be
unreasonable and unnecessary, in the circumstances of this development;
There are sufficient environmental planning grounds to justify the departure
from the standard, which results in a same or better planning outcome than a
strictly compliant development (it is practically impossible to achieve
compliance in the circumstances of this particular case);

The development meets the objectives of the development standard and the
objectives of the land use zone, notwithstanding the variation;

The proposed development is in the public interest and there is no public
benefit in maintaining the standard;

Based on the above, the variation is considered to be well founded. The consent
authority may be satisfied that all requirements of Clause 4.6 have heen accounted
for, having regards to the merits of the proposed development.

If you have any questions regarding the above, please do not hesitate to contact
TRANPLAN Consulting.

Yours sincerely

K\\«lﬂ‘- e \ mA—
v

David Tran
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19 April 2024

General Manager
Inner West Council

Dear Sir/Madam,

The applicant has engaged TRANPLAN Consulting to provide this Clause 4.6
Request/Submission in relation to a Development Application on land known as 204
Trafalgar Lane (204 Nelson Street), Annandale for Torrens Title Subdivision of the
existing property (1 lot) into 2 lots.

As detailed in this written request for a variation to the Floor Space Ratio (FSR)
Clause 4.4 Development Standard under the LEP, the proposed development
variation meets the requirements prescribed under Clause 4.6 of the Inner West
Local Environmental Plan 2022 (IWLEP).

This submission is made to support the variation to Clause 4.4 Floor Space Ratio
(FSR) development standard of Inner West Local Environmental Plan 2022 (IWLEP).
Clause 4.6 establishes the framework for varying development standards applying
under a Local Environmental Plan. Clause 4.6 states the following:

4.6 Exceptions to development standards

(1) The objectives of this clause are as follows:
(a) to provide an appropriate degree of flexibility in applying certain development standards
fo particutar development,
(b) to achieve befter oufcomes for and from development by allowing flexibility in particular
circumstances.

(2) Development consent may, subject fo this clause, be granted for development even though
the development would contravene a development standard imposed by this or any other
environmental planning instrument. However, this clause does not apply to a development
standard that is expressly excluded from the operation of this clause.

(3) Development consent must not be granted for development that contravenes a development
standard unless the consent authority fs satisfied the applicant has demonstrated that.
(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances, and
(b) that there are sufficient environmental planning grounds to justify contravening the
development standard.

(4) The consent authority must keep a record of its assessment carried out under subclause (3)

(5 Repealed
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(6) Development consent must not be granted under this clause for a subdivision of land in Zone
RU?T Primary Production, Zone RU2 Rural Landscape, Zone RU3 Forestry, Zone RU4
Primary Production Small Lots, Zone RUG Transition, Zone RS Large Lot Residential, Zone
E2 Environmental Conservation, Zone E3 Environmental Management or Zone E4
Environmental Living if:

(@) the subdivision will result in 2 or more lots of less than the minimum area specified for
such lots by a development standard, or

(b) the subdivision will result in at least one ot that is less than 90% of the minimum area
specified for stich a lot by a development standard.

(7

3

Repealed
(8

==

This clause does not allow development consent to be granted for development that would
contravene any of the following:

(a) adevelopment standard for complying development,

(b) a development standard that arfses, under the regulations under the Act, in connection
with a commitment set out in a BASIX certificate for a building to which State
Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 applies or for
the land on which such a bullding fs situated,

(c) clause 54

(caa) clause 5.5,

(ca) clause 6.27(4),

(cb), (cc) (Repealed)

(cd) clause 6 31.

The role of the consent autherity in considering a request for a clause 4.6 variation -
specifically, subclause 4.6(3)(a) and 4.6(3)(b) — requires that a consent authority
must not grant consent to a development that contravenes a development standard
unless a written request has been received from the applicant that seeks to justify
the contravention of the standard by demonstrating that:

4.6(3)(a) that compliance with the development standard is unreasonable or unnecessary in
the circumstances of the case, and

4.6(3)(b) that there is sufficient environmental planning grounds to justify contravening the
development standard.

A key consideration is that the fundamental purpose/objective of Clause 4.6 is to
provide flexibility in applying development standards in that in so doing better
development outcomes ensue.

Assistance on the approach to justifying a contravention to a development standard
is also to be taken from the applicable decisions of the NSW Land and Environment
Court in:

e |Wehbe v Pittwater Council [2007] NSW LEC 827 (\Wehbe);
e FouR1Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009 (FouR1Five);

e Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118
(Initial Action);

e Ex Gratia P/L v Dungog Council (2015) NSWLEC 148;

o Moskovich v Waverey Council (2016) NSWLEC 1015; and

¢ Al Maha Pty Ltd v Huajun Investments Pty Ltd [2018] NSWCA 245 (Al Maha).

Document Set ID: 39132025
Version: 1, Version Date: 01/05/2024

PAGE 303



Inner West Local Planning Panel ITEMS

In particular, the Council needs to be satisfied that there are proper planning grounds
to grant consent and that the contravention of the standard is justified. This report
provides the basis for the Council to reach this level of satisfaction.

The relevant matters contained in clause 4.6 of the IWLEP 2012, with respect to the
maximum FSR standard, are each addressed below, including with regard to the
above decisions.

The Development Standard to which this variation relates to is Clause 4.4
Development Standard of the LEP, reads as follows:

4.4 Floor space ratio
(1) The objectives of this clause are as folflows:
(a) to establish a maximum floor space ratio to enable appropriate development density,
(b) to ensure development density reflects its locality,
(c) to provide an appropriate transition between development of different densities,
(d) to minimise adverse impacts on local amenity,
(e) toincrease the tree canopy and to protect the use and enjoyment of private properties
and the public domain.
(2) The maximum floor space ratio for a building on any land is not to exceed the floor space
ratio shown for the land on the Floor Space Ratio Map.

Under Clause 4.4(2) of IWLEP 2022, the site has the base floor space ratio (FSR)
control of 0.5:1.

However, the site is within FSR “Area 2’ and Clause 4.4(2B) of IWLEP 2022 allows
for the following exceptions to the FSR:

(a) on land shown edged black or pink on the Floor Space Ratio Map—
Site area Maximum floor space ratio

The site has a site area of 291.9m? and is within “Area 2” on the FSR Map, and
therefore is permitted a maximum FSR of 0.8:1 (see dash blue above) pursuant to
clause 4.4(2B)(d).

Proposed Lot 1 (rear lot/Trafalgar Lane) will have FSR of 1.24:1 [approximate
existing floor area of 119.5m? + 95.7m? (proposed size of Lot 1)] representing a 24%
variation, and requires merit assessment for the variation under Clause 4.6.
Note: Proposed Lot 2 (front lot/Nelson Street) has FSR of 0.59:1 and complies; 116.5m?
+ 196m? (proposed size of Lot 2)
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It should be noted that the existing FSR for the parent lot is approximately 0.8:1 (total
existing GFA of 236m? + existing/parent Lot size of 291.9m?).

As was the case with other similar DAs that have been approved (see Heading 5.4),
it is practically impossible for any Torrens Title Subdivision of existing small lots
within Annandale (and other suburbs in the Inner West) to achieve “technical’
compliance with the FSR development standard, due to the artificially inflated ratio
between the reduced subdivided-lot size compared the existing building's floor area
— which requires Council's merit assessment and reasonable discretion on the hasis
of sound planning grounds and apply the flexibility afforded under Clause 4.6 of the
IWLEP - specifically for circumstances such as this — to permit the “technical” non-
compliance.

This Clause 4.6 Request relates to the proposed Torrens Title Subdivision of the
existing property (1 lot) into 2 new lots i.e the 2 existing buildings on the site will
formally function as separate dwellings within their own respective lots. The following
are details of the proposed Torrens Title Subdivision.

Existing Site Area
* Total area of 291.9m° (by Survey Calculation)
o Note: Total area of 290.9m° (by existing Title)

Proposed Lot size after Torrens Title Subdivision

¢ Proposed Lot 1 (rear lot/Trafalgar Lane): 95.7m’
Existing GFA/FSR (unchanged)

¢ Existing floor area of existing building within Proposed Lot 1 (rear lot/Trafalgar
Lane): 119.5m°

As previously noted in Heading 3 above, the site is within “Area 2” on the FSR Map,

and therefore is permitted a maximum FSR of 0.8:1 pursuant to clause 4.4(2B)(d), or
a GFA of 76.56m".
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Proposed Lot 1 (rear lot/Trafalgar Lane) will have an FSR of 1.24:1, representing a
42.94m? or 24% variation, and requires merit assessment for the technical variation
under Clause 4.8. It is important to note that the 2 existing buildings result in existing
high site coverage & low quantum of landscaped area, which is characteristic of the
surrounding and adjacent properties.

R

)

B CONPIETE paim

NELSON STREET

TRAFALGAR LANE

AREA 2919w BY CALCULATION

AREA 230207 OY TIMLE

U1 BIL SURY=Y UF LA IN LI 5247 S0ALE

2. 204 | RARALUAR ANz ANNANIBLE. Q o
NEvs 038 o | | -

S PHGT 15 AR7 M MFTRIS 1

Figure 2 — Survey Plan
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LOTB
DP 25347

Szl L0 s -

o or 40'EES

NELSON STREET

TRAFALGAR LANE

DP 921530

LOT 1

Figure 3 — Proposed/Draft Torrens Title Subdivision Plan

It is worth noting that the functions of Clause 4.6 is similar to State Environmental
Planning Policy No 1 — Development Standards (SEPP 1) in that the size/percentage
of the variation is not, in itself, a material consideration as to whether the variation
should he permittedj. Some examples of rulings of the NSW Land and Environment
Court (Court) are as follows:

s |n Baker Kavanagh Architects v Sydney City Council {20714] NSWLEC 1003
the Court granted development consent for a 3-storey shop top housing
development in Woolloomooloo, with a FSR variation of 187%.

o |n Abrams v Council of the City of Sydney [2019] NSWLEC 1583 the Court
granted development consent for a 4-storey mixed use development, with a
FSR variation of 75% (2.63:1 versus LEP maximum of 1.5:1).

e |In Moskovich v Waveriey Council [2016] NSWLEC 1015 the Court granted
development consent for a residential flat building in Bondi, with a FSR
variation of 65% (1.5:1 versus LEP maximum of 0.9:1).

"The Court of Appeal considered the issue in Legal and General Life v North Sydney Municipal Council (71980) 69 LGRA 201
{where Morth Sydney Council had approved a SEPP 1 objection allowing the FSR control of 3.5:1 to be increased to 15:1
(328% variation), and the 5-storey height control to be increased to 17-storeys (240% variation)

The Court approved the following statement by Chief Judge (in Legal and General Life v North Sydney Council (1988) 68

LGRA 192 203), and upheld the validity of the Council's decision:
The discrefion vested in councils under SEPP No 1 15 wide and, subject to imitations found in the instrument itself and its relation fo

the EPE&A Act 1979, is unconfined. [emphasis added]
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e |n Edmondson Grange Pty Lid v Liverpoo! City Councif [2020] NSWLEC 1594
the Court granted development consent for 3x residential flat buildings, with a
FSR variation of 59% (1.19:1 versus LEP maximum of 0.75:1).

e |n Landco (NSW) Pty Ltd v Camden Council [2018] NSWLEC 1252 the Court
granted development consent for a land subdivision, with lot size variations
ranging between 47-51% (220-240m? versus LEP minimum 450m?).

¢ In SUD DB2 Piy Ltd v Woollahra Municipal Council [2020] NSWLEC 1112 the
Court granted development consent to a 6-storey shop top housing
development, with a FSR variation of 42% (3.54:1 versus LEP maximum of
2.5:1).

For comparison purposes, this subject DA only represents a variation of 24%.

The proposed variation from the development standard is assessed against the
accepted “5-Part Test” for the assessment of a development standard variation
established by the Court in Wehbe vs Pittwater Councif (2007) LEC 827 and and the
principles outlined in Winten Developments Ply Ltd v North Sydney Council [2001]
NSWLEC 46.

The NSW Land and Environment Court (LEC) in FouRTFive Pty Ltd v Ashfield
Council [2013] NSWLEC 90, considered how this question may be answered and
referred to the earlier Court decision in Wehbe v Pitiwater Council [2007] NSW LEC
827.

In the decision of Wehbe vs Pittwater Council (2007) LEC 827, Chief Justice Preston
expressed the view that there are five (5) different ways in which an objection may
be well founded and that approval of the objection may be consistent with the aims
of the policy. This attributes to determining whether compliance with the standard is
unreasonable or unnecessary in the circumstances of the case as set out on the
following Table:

The most commonly invoked way is to establish that compliance with
the development standards is unreasonable or unnecessary because
the objectives of the development standard are achieved
notwithstanding non-compliance with the standard.

The rationale is that development standards are not ends in themselves
but means of achieving ends. The ends are environmental or planning
objectives. If the proposed development proffers an alternative means
of achieving the objective,

A second way is to establish that the underlying objective or purpose is
not relevant to the development with the consequence that compliance
is unnecessary.

A third way is to establish that the underlying objective or purpose
would be defeated or thwarted if compliance was required with the
conseguence that compliance is unreasonable.

Document Set |D: 39132025
Yersion: 1, Version Date: 01/05/2024

PAGE 308



Inner West Local Planning Panel ITEMS

A fourth way is to establish that the development standard has been
virtually abandoned or destroyed by the Council's own actions in
granting consents departing from the standard and hence compliance
with the standard is unnecessary and unreasonable.

A fifth way is to establish that “the zoning of particular land” was
“unreasonable or inappropriate® so that “a development standard
appropriate for that zoning was also unreasonable or unnecessary as it
applied to that land” and that “compliance with the standard in that case
would also be unreasonable or unnecessary.

The following discussion is provided in response to each point of the above Table:

The objectives supporting Clause 4.4 Development Standard are discussed below
and demonstrates how the proposal is consistent with the objectives outlined in
clause 4.4(1). Consistency with the objectives and the absence of any environmental
impacts, would demonstrate that strict compliance with Clause 4.4 Development
Standard would be both unreasonable and unnecessary in this instance.

The primary objective/purpose of the control is to restrict the built form of
development to ensure that its bulk and scale is compatible with the character of the
locality, and to mitigate against undesirable amenity impacts. It is considered that the
proposal satisfies the respective objectives of Clause 4.4 Development Standard of
the LEP as follows:

¢ The proposal is for paper subdivision only, with no actual physical/building
works, and therefore will not result in any increase of the existing floor area,
bulk/scale, and density

¢ The proposal, despite the “technical” numerical non-compliance, is largely
consistent with the building bulk of nearby neighbours in the locality which are
estimated to have a similar floor space ratio (this is evident in the similar non-
compliances approved by Council — see Heading 5.4.

¢ The proposal will maintain the existing 2 residential buildings as-is, and
therefore will not increase the residential population density of the subject site
and the land use intensity beyond its existing level.
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¢ As discussed above, the proposal will not intensify the use of the existing
development or result in a density that is beyond the existing level.

e As there are no changes to the existing physical built form, the proposal (for
paper subdivision only, with no actual physical/building works) will not result in
any changes to existing amenity conditions for the adjoining properties in
terms of overshadowing, visual privacy and visual bulk.

+ No changes to existing tree canopy cover. As discussed above, the proposal
will not intensify the use of the existing development or result in a density that
is beyond the existing level.

Overall, the proposal provides for the orderly and economic development of the site,
given the site’s orientation, location and context. It is considered that the site is well
suited for the proposed development, and is essentially the same as other approved
Torrens title subdivisions in the locality — see Heading 5.4.

The underlying objective or purpose of the LEP control is relevant to the
development and is achieved as outlined ahove.

Not applicable as the underlying objective or purpose would not be defeated or
thwarted if compliance was required.

It cannot be said that this development standard has been abandoned, however a
review of Council's register for most-recent variations {Quarter 3 2023) indicates that
Council has historically approved the following FSR variations which range from 17%
to 45.6% (see Figure 4 below).

DA No. Address Clause | Degree of | Approved
Non- Date
Compliance
DA/2022/0938% |35 Church | 4.4 45.6% 08/08/2023
Street, (FSR)
Birchgrove
DA/2023/0257** |6 Punch | 4.4 28.1m° or 32% | 12/09/2023
Street, (FSR)
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Balmain

DAf2023/0215 68 Bettle | 4.4 29.5% 18/07/2023
Street, (FSR)
Balmain

DA/2022/0725 85  Wardell | 4.4 65.m or | 08/08/2023
Road, (FSR) |24.49%
Dulwich Hill

DA/2023/0043 10 Short | 4.4 21.5m" or 08/08/2023
Street, (FSR) | 17.35%
Leichhardt

DA/2023/0322%** [ 47 Darling | 4.4 24.88m or | 12/09/2023
Street, (FSR) |17%
Balmain East

Figure 4 — Example of other FSR variations approved by Council

*also non-compliant with Landscaped Area development standard {Clause 4.3C); 36.5%.
**also non-compliant with Site Coverage development standard {Clause 4.3C); 22% or 11.5m>

** plso non-compliant with Landscaped Area development standard (Clause 4.3C); 34% or 8.12m">

Not applicable as the zoning of the site is appropriate. The proposed development is
consistent with the objectives of the R1 General Residential zone, as demonstrated
below.

Objectives of the R1 General Residential zone:

e The proposal will retain the existing 2 buildings/dwellings, and continue to
provide for the housing needs of the community.

¢ The paper Torren title subdivision will “separate” the 2 existing buildings into 2
distinct legal Titles on paper to ensure that both buildings can practically
contribute to housing stock of the LGA (facilitate the potential for individual
sale of each lot, and hence a more affordable price point for each lot rather
than a much higher price for a combined site), and accommodate the
affordable housing needs of the LGA.

e This objective is not applicable, as the use of the subject site for residential
purpose remains unchanged.
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The proposal will maintain the existing use of the site as residential, and the
built and natural features will remain unchanged as no physical building works
are proposed.

There are sufficient planning grounds to justify contravening the Clause 4.4
development standard in the circumstances of this particular case, as the subject
proposal:

is similar to other DAs that have been approved nearby — refer to the
Statement of Environmental Effects for more details — in that it is practically
impossible for any Torrens Title Subdivision of existing small lots within
Annandale (and other suburbs in the Inner West) to achieve “technical”
compliance with the FSR development standard, due to the artificially inflated
ratio between the reduced subdivided-lot size compared the existing building's
floor area;

will retain the existing 2 buildings/dwellings, and continue to provide for the
housing needs of the community;

is generally compatible with the height, bulk and scale of the existing and
desired future character of the locality i.e. does not result in any increases in
internal floor area, building height, andfor changes to external building form;
maintains the prevailing external building character and the number of
storeys;

will maintain the existing use of the site as residential, and the built and
natural features will remain unchanged as no physical building works are
proposed,;

does not reduce existing landscaping & open space, and does not increase
the existing site coverage / building footprint;

will not have any impacts on the amenity of neighbouring properties in relation
to overlooking, view loss, solar access loss etc.;

will not have any other adverse impacts such as noise, traffic, parking, waste,
pollution;

is well within the range {(17% to 45.6% variation) of most-recent approvals
(Quarter 3 2023) by Council — see Figure 4;

can facilitate the potential for individual sale of each lot, and hence a more
affordable price point for each lot rather than a much higher price for a
combined site.

In the case of Moskovich v Waverley Councif (2016) NSWLEC 71015, the LEC
accepted that compliance with the standard (also FSR in that case) was
unreasonable and unnecessary because the design achieved the objectives of the
standard and the respective zone, in a way that addressed the particular
circumstances of the site.

If the land use intensity for the site remains consistent with the locality in a way
which provides a similar {or better) planning outcome for the site, notwithstanding the
variation which is within the ambit of Clause 4.6, this is considered to be a positive
outcome.
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Notwithstanding the variation, the proposal represent a well-considered development
that addresses the site constraints, streetscape and satisfy the relevant objectives of
both the Clause 4.4 Development Standard and the R1 zone.

Variation to this particular development standard will allow a otherwise well-
considered development to proceed. A key consideration is that the fundamental
purpose of Clause 4.6 is to provide flexibility in applying development standards in
that in so doing better development outcomes ensue.

The majority of the above environmental planning grounds that warrant support for
the variation, are not "generic”", but rather, specific to the site and circumstances of
the development. Overall, the proposal provides for the orderly and economic
development of the site, given the site’s orientation, location and context. It is
considered that the site is well suited for the proposed development.

Although no longer expressly required for consideration by Clause 4.6, it is
considered that the proposed development will be in the public interest because it is
consistent with the objectives of the Clause 4.4 development standard and the
objectives of the R1 General Residential zone.

Pursuant to case law of Ex Gratia P/L v Dungog Council (NSWLEC 148), the
question that needs to be answered is “whether the public advantages of the
proposed development outweigh the public disadvantages of the proposed
development’.

There is no public benefit in maintaining strict compliance with the development
standard given that there are no unreasonable impacts that will result from the
variation to Clause 4.4, whilst better planning outcomes are achieved.

The departure of 24% from the FSR control allows for the orderly and economic use
of the site in a manner which otherwise achieves the outcomes and objectives of the
relevant planning controls. On balance, it is considered that there is no benefit to the
public or the community in maintaining the development standard.

In summary, this Variation Request is well founded as required by Clause 4.6 in that:

¢ Compliance with the Clause 4.4 development standard would be
unreasonable and unnecessary, in the circumstances of this development;

¢ There are sufficient environmental planning grounds to justify the departure
from the standard, which results in a same or better planning outcome than a
strictly compliant development (it is practically impossible to achieve
compliance in the circumstances of this particular case);

¢ The development meets the objectives of the development standard and the
objectives of the land use zone, notwithstanding the variation;
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e The proposed development is in the public interest and there is no public
benefit in maintaining the standard;

Based on the above, the variation is considered to be well founded. The consent
authority may be satisfied that all requirements of Clause 4.6 have heen accounted
for, having regards to the merits of the proposed development.

If you have any questions regarding the above, please do not hesitate to contact
TRANPLAN Consulting.

Yours sincerely

NV a =

By

David Tran
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Attachment D — Statement of Heritage Significance

Heritage Impact Statement

The subject development site has a legal description of Lot A/DP25347 is more
commonly referred to as No. 204 Trafalgar Lane, Annandale’. The site has dual frontage
to Nelson Street (east) and Trafalgar Lane (west), and is located between Rose Lane to
the north and Booth Lane to the south. The site has east-west orientation and a modest
fall from the rear toward Nelson Street of approximately 0.4m, and is generally
rectangular in shape with a frontage of 5.43m to Nelson Street, lengths of 54.33m (north)
/ 54.32m (south), rear boundary of 5.62m and a total area of 291.9m? (by Survey
Calculation). The subject site is steeply sloping and has an approximate topographical
difference of 7m fall from Trafalgar Lane to Nelson Street and near flat cross-site (north-
south).

The site is located on the eastern side of Trafalgar Lane and currently comprise a semi-
detached one-storey brick dwelling to the front (Nelson Street frontage) and semi-
detached two-storey brick dwelling to the rear (Trafalgar Lane frontage). Refer to Figures
1 and 2 below for Aerial images of the site.

The site is located within Nelson Street Distinctive Neighbourhood precinct and also
within a Heritage Conservation Area (“C1” — “Annandale”), but it is not a Heritage Item,
nor located in vicinity of any Heritage Items. In proximity to the site are other
neighbouring sites with similar developments facing the rear lane at Trafalgar Lane:

196 Nelson Street — 2 storey studio / garage with rear door lane access
194 Nelson Street — 2 storey studio / garage

192 Nelson Street - 2 storey studio / garage

190 Nelson Street - 2 storey studio / garage

182 Nelson Street — 2 storey secondary dwelling & garage

"W & .
Figure 1 — Site & Locality (Site highlighted)

" Also known as 204 Nelson Street, Annandale — both street addresses come up (under only the 1 legal Title — Lot A/DP25347); refer
to Figure 2.
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’
A .’ 4
Figure 2 — Site Aerial™
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Figure 3 — Survey Plan
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\
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Figure 4 — The “front” building (No. 204 Nelson Street) viewed from Nelson Street
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Figure 5 — No. 204 Nelson Street's kitchen with the rear building (204 Trafalgar Lane) visible in background
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Figure 7 — No. 204 Trafalgar Lane, Annandale, as viewed from rear / Trafalgar Lane)
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Clause 5.10 of IWLEP 2022 contains following provisions for development on land that is
identified as a Heritage Item or located within a Heritage Conservation Area:

(5) Heritage assessment
The consent authority may, before granting consent to any development:

(a) on fand on which a heritage item is located, or
(b) on land that is within a heritage conservation area, or
(¢) on land that is within the vicinity of land referred to in paragraph (a) or (b),

require a heritage management document to be prepared that assesses the extent to which the
carrying out of the proposed development would affect the heritage significance of the heritage
item or heritage conservation area concerned.

The site is not a Heritage ltem, but is
located within a Heritage Conservation
Area (HCA) — “C7” Annandale HCA.
The site is not in the immediate vicinity
of any Heritage Items. Refer to extract
of the Heritage Map in Figure 23
below.

It is also not listed on the NSW State

Heritage  Register, the National
Heritage List, the Commonwealth
Heritage List, the National Trust

Register (NSW), and the former
Register of the National Estate?.

The following Statement of
Significance  for the Annandale
Heritage Conservation Area is in the
Leichhardt DCP 2013:

One of a number of conservation areas
that collectively illustrate the nature of
Sydney's early suburbs and Leichhardt's
suburban growth particularly between
1871 and 1891, with pockets of infill up to
the end of the 1930s (i.e. prior to World
War ).

This area is important as a well-planned
nineteenth-century  suburb, and  for
ilustrating development particularly from
1880s—1890s, aimed initially at the middle
class market. The surviving develcpment
from this period forms the major element
of its identity along with an area of 18910s—
1930s development at its northern end.

? The Register of the National Estate ceased as a statutory
heritage list in 2007; however it continues to exist as an
inventory of Australian heritage places.

The proposed development is for

paper subdivision only, with no
physical/building works and will retain
the heritage/historical character of the
HCA (by retaining the contributory
original semi-detached dwelling).

As the physical form of the built
environment and the character of the
Heritage Conservation Area  will
remain unchanged, it is reasonably
considered that there are no adverse
impacts on the built heritage.

It is noted that Council's Heritage
Advisor have been generally
supportive of other similar subdivision
proposals in the locality on heritage
grounds.

On the basis of all the above, it is
considered that a full Heritage Impact
Statement is unnecessary and
onerous for the applicant, and this
brief Heritage Impact Statement is
adequate.
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