
 

 

 
DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. MOD/2024/0263 
Address 77 Beattie Street BALMAIN  NSW  2041 
Proposal Section 4.56 Modification to D/2018/243 dated 06/08/2019, 

modification involves increase to the floor-to-ceiling heights of the 
ground floor, increase the floor area of the first floor addition, and 
a new second floor for terrace 2. 

Date of Lodgement 14 August 2024 
Applicant ANNANDALE HUB PTY LTD 
Owner R & D Beattie Properties Pty Limited 
Number of Submissions 1 objection 
Cost of works $1,500,000.00 
Reason for determination at 
Planning Panel 

>10% variation to FSR development standard 

Main Issues Not substantially the same; unauthorised works; heritage 
Recommendation Refusal  
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Statement of Heritage Significance   
Attachment D Original Court Judgement for D/2018/243 
Attachment E Conditions in the event of approval 
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1.   Executive Summary 
 
This report is an assessment of the application submitted to Council under Section 4.56 of the 
Environmental Planning and Assessment Act 1979 to modify consent D/2018/243 (as 
amended), dated 6 August 2019. The modification involves an increase to the floor-to-ceiling 
heights of the ground floor, increase to the floor area of the first floor addition, and a new 
second floor for terrace 2 at 77 Beattie Street BALMAIN.  
 
The application was notified to surrounding properties and one submission was received in 
response to the initial notification. 
 
The main issues that have arisen from the application include:  
 

• Not substantially the same 
• Unauthorised works  
• Insufficient information  
• FSR non-compliance 
• Heritage, desired future character and bulk and scale impacts 

 
The key reasons for the grant of original approval and contraventions of the FSR, Landscaped 
Area and Site Coverage standards were the retention and adaptive reuse of the existing 
warehouse building, and transition in scale from three-storeys (east) to two-storeys (west).    
 
On 4 September 2024, Council requested withdrawal of the application given the proposal is 
not considered substantially the same, in quantitative and qualitative terms, as the originally 
approved development having regard to the additional FSR non-compliance, uniform three-
storey scale across Terraces 2 and 3 and resultant heritage, streetscape and amenity impacts. 
Further, based on the extent of unauthorised demolition of the original warehouse, the 
development may no longer constitute alterations and additions as the proposal now entails 
substantial demolition of existing structures with retention of existing façade and construction 
of a new multi dwelling housing development.  
 
Council also requested an updated Survey Plan given the applicant seeks to rely upon 
amended survey levels, amended Architectural Plans distinguishing between approved works, 
proposed changes and any unauthorised works, updated Shadow Diagrams in plan and 
elevation due to the proposed additions for Terrace 2, updated Schedule of Conservation and 
Repair Works as per Condition 2 of D/2018/243, Structural Engineer’s Report and Work 
Method Statement. 
 
The applicant’s planning consultant provided a response on behalf of the applicant via the 
NSW Planning Portal on 10 September 2024 stating that the applicant will not be withdrawing 
the application or providing any additional information.  
 
The non-compliances are not acceptable given insufficient information has been provided to 
enable a full and proper assessment of the proposal and adverse heritage, streetscape and 
amenity impacts are likely to arise. Therefore, the application is recommended for refusal. 
  



 

2.   Proposal 
 
This application seeks consent to modify D/2018/243, which approved ‘site consolidation, 
alterations and additions to the existing warehouse buildings at the site and change of use to 
a multi dwelling housing development containing three dwellings and 2 car spaces’, pursuant 
to the provisions of Section 4.56 of the Environmental Planning and Assessment Act, 1979. 
 
The application involves the following modifications as outlined by the applicant: 
 
Ground Floor: 

• Increase of the floor-to-ceiling height of the ground floor of Terraces 2 and 3 by 200mm 
to accommodate appropriate clearance for stormwater drainage piping  
Note: this increase on the Ground Floor has resulted in an overall maximum building 
height increase of the approved building by 200mm.  

 
First Floor: 

• Extension of the external western wall of Terrace 2 to the western side boundary, 
resulting in a nil setback.  

 
Second Floor: 

• Addition of a second floor for Terrace 2 which includes stair access from the First Floor, 
a bedroom, ensuite, outdoor terrace and associated planter boxes. This addition will 
match the existing approved layout and envelope of the adjacent Terrace 3.  

• Installation of 1600mm high privacy screen on the western side of the outdoor terrace 
of Terrace 2 in accordance with Condition 27 of D/2018/432.  

 
The proposal results in an additional gross floor area of 38.5sqm, which equates to an increase 
from the approved FSR of 1.06:1 (35.1% variation) to 1.2:1 (49.7% variation). 
 
The proposal also seeks to rectify a discrepancy with the surveyed AHD benchmark levels by 
adjusting all of the adopted kerb, ground and building levels upwards by 1.15m. Whilst a letter 
from registered surveyor Stratasurv was submitted with the application, Council has not 
received an updated Survey Plan to replace the original Survey Plan prepared by registered 
surveyor Frank M Mason & Co Pty Ltd. 
 
Works already carried out. 

 
Based on Council’s site inspection (refer to image below), substantial unauthorised demolition 
of the original warehouse building has occurred including the removal of all original slab, walls 
(except the front façade), roof and column elements shown for retention. A new basement 
level and car stacker pit have also been constructed without consent. Whilst these works do 
not form part of the current proposal, Council requested amended plans to accurately show 
the parts of the building to be removed and retained and clearly distinguish between previously 
approved works, proposed changes and any unauthorised works. 
 



 

 
Image 1: showing removal of original roof, columns and rear wall behind the retained Beattie 
Street façade in the background, removal of original slab and new lowered basement level 
centrally located within the site and new pit for car stacker in the foreground adjacent to Little 
Llewellyn Street. 
 

3.   Site Description 
 
The subject site is located on the northern side of Beattie Street, between Montague Street 
and Little Llewellyn Street. The site consists of two allotments and is generally regular in shape 
with a total area of 280.6 sqm and is legally described as Lots 24 and 25 in DP 2821. 
 
The site has a frontage to Beattie Street of 9.145 metres and a rear lane frontage of 9.145 
metres to Little Llewellyn Street.  
 
The site supports a former single-storey warehouse building. The adjoining properties support 
two to three storey buildings. 
 
The subject site is not listed as a heritage item. The property is located within a conservation 
area. The listed heritage items in the visual vicinity of the subject site include: 
 

• I590, Balmain Co-op Society Limited, including interiors, at 28-30A Montague Street 
Balmain; and 

• I446, Commercial Building, at 88 Beattie Street Balmain. 
 
The property is not identified as a flood prone lot. 



 

 
No trees are located on the site. The following tree is located within the vicinity. 
 

• Tree within rear yard of 79 Beattie Street - adjacent to the western boundary of the 
subject site.  

 

 
FIGURE 2: ZONING CONTEXT MAP 

 

 
FIGURE 3: VIEW FROM BEATTIE STREET AT 75-77 BEATTIE STREET 

 



 

 
FIGURE 4: VIEW OF SUBJECT SITE FROM LITTLE LLEWELLYN STREET  

 
 

4.   Background 
 
Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
EPA/2024/0132 Investigation of unauthorised works Lodged 26/9/2024 
MOD/2020/0187 Modification of Development Consent 

D/2018/243 seeking to amend 
calculation of security deposit bond fees 
in accordance with condition 31 of the 
development consent. 

Approved 16/6/2020 

MOD/2020/0133 Modification of Development Consent 
granted by the Land and Environment 
Court seeking various changes, 
including raising of floor slab of 
dwellings, to amend stormwater design 

Approved 29/5/2020 



 

and to delete conditions not applicable 
to the approval 

D/2018/243 Site consolidation, alterations and 
additions to the existing warehouse 
buildings at the site and change of use 
to a multi dweling housing development 
containing three dwellings and 2 car 
spaces and associated works. 

Deferred Commencement 
Consent approved by the 
Land and Environment 
Court 6/8/2019 
 

 
D/2018/243 
 
The originally approved development was for site consolidation, alterations and additions and 
change of use of the existing warehouse buildings for multi dwelling housing containing 2 x 
two storey dwellings and 1 x three-storey dwelling and two car spaces.  
 
The partial retention of the existing warehouse buildings including original slab under Terraces 
2 and 3, and front and rear walls, windows, roof and column elements within Terrace 1 and 
transition in scale from east to west were essential features of the original Court approved 
development.  
 
The above essential features formed the key environmental planning grounds for the originally 
approved variations to the relevant landscape area, site coverage and FSR development 
standards. In the absence of these features, no agreement would have been reached as a 
part of the original court approval. 
 
Condition 2 included the following requirement: 
 

The existing elements (walls, floors etc) shown to be retained on the approved plans 
shall not be removed, altered or rebuilt without prior consent of the consent authority. 
Prior to the issuing of a Construction Certificate a schedule of conservation and repair 
works to the historic fabric prepared by a Conservation Architect is to be submitted for 
approval. 

 
Whilst a draft report was submitted to Council for review on 2 November 2021, a final Schedule 
of Conservation and Repair Works prepared by a Conservation Architect has not been 
submitted to Council for approval.  
 
This report was required to be read together with the demolition plans to ensure the 
appropriate protection of historic elements of the original warehouse building. 
 
MOD/2021/0133 
 
This modification entailed a 150mm increase to the finished ground floor levels of Terraces 2 
and 3 contained within the approved building envelope and amended stormwater plans to 
resolve deferred commencement matters and enable an operational consent. This application 
did not involve any changes to the approved extent of demolition and retention of historic 
elements of the original warehouse. 
 
  



 

MOD/2021/0187 
 
This modification only involved the correction of a minor miscalculation for the required 
security deposit amount. This application did not involve any changes to the approved extent 
of demolition and retention of historic elements of the original warehouse. 
 
Surrounding properties 
73 Beattie Street Balmain 
 
Application Proposal Decision & Date 
MOD/2023/0443 Modification to Court approved multi-

residential development involving the 
adaptive re-use of the existing buildings 
and alterations and additions to provide 
six dwellings, and associated works, 
including car parking, site remediation 
and street tree removal and 
replacement. Modification involves 
changes to internal layout of Dwelling 
No. 6. 

Approved – 24/5/2024 

MOD/2023/0131 Modification to approved townhouse 
development - includes changes to 
excavation, footprint, levels, openings, 
parking, finishes and planting.  

Approved by Land and 
Environment Court on 
14/9/2023 

MOD/2023/0008 Modification to DA/2021/0521, to modify 
condition 2 (d) of the LEC consent in 
order to permit the conveyor structure to 
be relocated within the building. 

Approved by Land and 
Environment Court on 
11/8/2023 

DA/2021/0521 Adaptive re-use of the existing buildings 
and alterations and additions to provide 
six multi dwelling units and associated 
works, including car parking, site 
remediation and street tree removal and 
replacement 

Approved by Land and 
Environment Court on 
10/2/2022 

 
 
Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
6 September 
2024 

Council requested additional information to resolve several issues 
including: 

• Not substantially the same  
• Unauthorised works require Building Information Certificate 
• Updated architectural plans to clearly distinguish between any 

unauthorised works undertaken to date, the originally 
development and any proposed changes 

• Heritage impacts 
• Updated shadow diagrams in plan and elevation 
• Updated schedule of conservation and repair works, structural 

engineers report and work method statement 



 

10 September 
2024 

The applicant’s planning consultant provided a response to Council on 
behalf of the applicant via the NSW Planning Portal stating that the 
applicant will not be withdrawing the application or providing any 
additional information and requesting that the assessment proceed on 
the basis of the information lodged with the application. 

 

5.   Section 4.56 Modification of Consent 
 
The following is a summary of the assessment of the application in accordance with Section 
4.56 of the Environmental Planning and Assessment Act 1979 (EP & A Act 1979).  
 
Section 4.56  
 
Section 4.56 of the EPA Act 1979 allows a consent authority to modify a development consent 
granted by the Court, if: 
 

(a) it is satisfied that the development to which the consent as modified relates is 
substantially the same development as the development for which the consent was 
originally granted and before that consent as originally granted was modified (if at all), 
and 

(b) it has notified the application in accordance with— 
(i) the regulations, if the regulations so require, and 
(ii) a development control plan, if the consent authority is a council that has made a 

development control plan that requires the notification or advertising of 
applications for modification of a development consent, and 

(c) it has notified, or made reasonable attempts to notify, each person who made a 
submission in respect of the relevant development application of the proposed 
modification by sending written notice to the last address known to the consent 
authority of the objector or other person, and 

(d) it has considered any submissions made concerning the proposed modification within 
any period prescribed by the regulations or provided by the development control plan, 
as the case may be. 

 
In considering the above: 
 
• The essence of the development as modified is not substantially the same as the original 

consent, in quantitative and qualitative terms, having regard to the additional FSR non-
compliance, uniform three-storey scale across Terraces 2 and 3 and resultant heritage, 
streetscape and amenity impacts. 

• As noted previously, the partial retention of the existing warehouse buildings including 
original slab under Terraces 2 and 3, and front and rear walls, windows, roof and column 
elements within Terrace 1 and transition in scale from east to west were essential features 
of the original Court approved development.  

• The above essential features formed the key environmental planning grounds for the 
originally approved variations to the relevant landscape area, site coverage and FSR 
development standards. In the absence of these features, no agreement would have been 
reached as a part of the original court approval. 



 

• The proposed uniform three-storey scale for Terraces 2 and 3 fails to provide an 
appropriate transition in scale from east to west between development of different 
densities and results in a bulk and scale that is unsympathetic to the conservation area 
and desired future character of the local area with adverse amenity impacts to adjoining 
properties in terms of visual impact, privacy and overshadowing. 

• The application was notified in accordance with the Community Engagement Strategy 
2022-2024 and to persons who made a submission against the original application sought 
to be modified. 

• Submissions received have been considered and the objections raise valid reasons for 
refusal. 
 

Section 4.56(1A) 
 
In consideration of Section 4.56(1A) of the EP & A Act 1979 the consent authority has taken 
into account the following reasons given by the Land and Environment Court for the granting 
of the original consent: 
 
• The retention and adaptive reuse of the existing warehouse building, and  
• Transition in scale from three-storeys (east) to two-storeys (west).    
 
It is considered that the modified proposal has not taken into account the aforementioned 
reasons that the original development consent was granted.  
 

6.   Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
A. Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
 
State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 
to the carrying out of any development on land unless: 
  



 

 
(a)  it has considered whether the land is contaminated, and 

 
(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

 
(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
In considering the above, there is no evidence of contamination on the site. There is also no 
indication of uses listed in Table 1 of the contaminated land planning guidelines within 
Council’s records. The land will be suitable for the proposed use as there is no indication of 
contamination.  
 
SEPP (Sustainable Buildings) 2022  
 
Section 4.2 Saving and transitional provisions within the Sustainable Buildings SEPP states:  
 

(1) This policy does not apply to the following— 
(a) a development application submitted on the NSW planning portal but not finally 

determined before 1 October 2023, 
(c) a development application for BASIX development or BASIX optional development 

submitted on the NSW planning portal on or after 1 October 2023, if the BASIX 
certificate that accompanies the development application was issued before 1 
October 2023, 

(e) an application for modification of a development consent under the Act, section 
4.55 or 4.56 submitted on the NSW planning portal but not finally determined 
before 1 October 2023, 

(f) an application for modification of a development consent under the Act, section 4.55 
or 4.56 submitted on the NSW planning portal on or after 1 October 2023, if the 
development application for the development consent was submitted on the NSW 
planning portal before 1 October 2023. 

 
In this regard, the provisions of the repealed SEPP (Building Sustainability Index: BASIX) 2004 
remain applicable to this application. 
 
The applicant has included a BASIX Certificate as part of the lodgment of the application 
(lodged within 3 months of the date of the lodgment of this application) in compliance with the 
EP & A Regulation 2021. 
 
Inner West Local Environmental Plan 2022  
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
  



 

 
Part 1 – Preliminary  
 

Section Proposed Compliance 
Section 1.2 
Aims of Plan  

The proposed development is inconsistent with the 
following aims of the IWLEP: 

 
• (b)  to conserve and maintain the natural, built and 

cultural heritage of Inner West, 
• (g)  to create a high quality urban place through the 

application of design excellence in all elements of 
the built environment and public domain, 

• (h)  to prevent adverse social, economic and 
environmental impacts on the local character of 
Inner West, 

• (i) to prevent adverse social, economic and 
environmental impacts, including cumulative 
impacts. 
 

No 

 
Part 2 – Permitted or prohibited development 
 

Section Proposed Compliance 
Section 2.3  
Zone objectives and 
Land Use Table 
 

The application relates to an approved multi-dwelling 
housing development, which is permissible with 
consent within the R1 General Residential Zone. 
 
However, the development is not consistent with the 
following R1 zone objective: 
 
• To provide residential development that maintains 

the character of built and natural features in the 
surrounding area. 
 

No 

 
Part 4 – Principal development standards 
 

Section Proposed Compliance 
Section 4.3C (3)(a) 
Landscaped Area 

Minimum 20% (site area > 235sqm) No (no 
change to 
approved) 

Proposed 0% 
Variation 56.12sqm or 100% 

Section 4.3C (3)(b)  
Site Coverage 

Maximum 60% No (no 
change to 
approved) 

Proposed 100% 
Variation 112.24sqm or 66% 

Section 4.4 
Floor space ratio  

Maximum 0.8:1 or 224.48sqm No (increased 
variation) Approved 1.06:1 or 297.5sqm  

Proposed 1.2:1 or 336sqm  

Variation 111.52sqm or 49.7% 

Section 4.5  The site area and floor space ratio for the proposal has 
been calculated in accordance with the section. 

Yes 



 

Section Proposed Compliance 
Calculation of floor 
space ratio and site 
area  
Section 4.6  
Exceptions to 
development standards 

The proposed modification is not required to formally 
submit a written request to vary a development 
standard having regard to the decision within North 
Sydney Council v Michael Standley & Associates Pty 
Ltd [1998] NSWSC 163 that states that Section 96 (now 
Section 4.55) is a: 
 

‘free-standing provision’, meaning that “a 
modification application may be approved 
notwithstanding the development would be in 
breach of an applicable development standard were 
it the subject of an original development application. 

 
Notwithstanding, the applicant has failed to 
demonstrate that compliance is unreasonable or 
unnecessary in the circumstances or that there are 
sufficient environmental planning grounds for the 
proposed contravention of the FSR standard. 
 
As noted previously, the partial retention of the existing 
warehouse buildings including original slab under 
Terraces 2 and 3, and front and rear walls, windows, 
roof and timber support columns within Terrace 1 and 
transition in scale from east to west were essential 
features of the original Court approved development.  
 
The above essential features formed the key 
environmental planning grounds for the originally 
approved variations to the relevant landscape area, site 
coverage and FSR development standards. The 
proposal as modified departs from these key 
environmental planning grounds. 
 
Further, the proposed increase to FSR results heritage, 
streetscape and amenity impacts, which fails to achieve 
the following objectives of the FSR standard: 

• (b)  to ensure development density reflects its 
locality, 

• (c)  to provide an appropriate transition 
between development of different densities, 

• (d)  to minimise adverse impacts on local 
amenity 

 
Therefore, the proposed FSR variation is considered 
unacceptable. 

Not required 

 
  



 

 
Part 5 – Miscellaneous provisions 
 

Section Compliance Compliance 
Section 5.10  
Heritage conservation 

The subject site is a contributory building within The 
Valley Heritage Conservation Area (HCA) and is in the 
vicinity of listed heritage item (1590), known as Balmain 
Co-op Society Limited, at 28-30A Montague Street 
Balmain. 
 
Refer to discussion below. 

No 

 
Section 5.10 – Heritage Conservation  
 
The key and relevant objectives of Section 5.10 of IWLEP 2022 are to conserve the 
environmental heritage of the Inner West, including the heritage significance of conservation 
areas and their associated fabric, settings and views. 
 
An assessment of the revised proposal against Section 5.10 of IWLEP 2022 has been carried 
out and it is considered that the design of the amended proposal does not satisfactorily 
conserve the heritage significance of the existing warehouse building, and significance of the 
HCA. 
 
In this regard, it is considered that the proposed modification fails to achieve the objectives of 
this section as follows: 
• The approved scheme provided a transition that related to the scale of the existing 

commercial building at No. 79 Beattie, with Terrace No.2 relating to the scale of this 
building and Terrace No.3 relating to the larger scale of the adjacent interwar warehouse 
building. The scale of the surrounding building stock is largely two storey, with the 
exception of the two warehouses, the former Balmain Co-operative Society and the later 
portion of the Derrin brothers warehouse. The proposal should take its cue from the 
majority of the building stock within this part of The Valley HCA (which is one or two storey) 
and not the larger warehouse buildings which are anomalies.  

• The increase in scale is also likely to block views from the adjacent heritage item, the 
former Balmain Co-operative Society, to the rear of the site.  

• The approved design sought the retention of the roof of the historic portion of the building. 
From the current photographs in Near Maps, it does not appear that this has occurred.  

• Accordingly, the increase in scale of the proposal is not supported on heritage grounds. 
The transition in scale between the commercial building at No. 79 Beattie Street and the 
former warehouse complex at No. 73-75 Beattie Street should remain as per the approved 
design, as this is a more appropriate transition in scale within the Heritage Conservation 
Area. 

• The development has not been designed to respond to the significance of the conservation 
area and preserve contributory elements and fabric of the existing building. 

 
Given the above, the proposal in its amended form is considered contrary to Section 5.10(1)(a) 
& (b) of IWLEP 2022. 
 



 

Part 6 – Additional local provisions 
 

Section Proposed Compliance 
Section 6.3  
Stormwater 
Management  

• The development maximises the use of permeable 
surfaces, includes on site retention as an 
alternative supply and subject to standard 
conditions would not result in any significant runoff 
to adjoining properties or the environment.  

Yes 

Section 6.12 
Adaptive reuse of 
existing buildings for 
dwellings in residential 
zones 

• It is noted that subclause 6.12(3)(a) of the IWLEP 
states that development consent must not be 
granted to a change of use to multi dwelling 
housing on land other than in the R2 Low Density 
Residential zone.  

• Whilst the land is not zoned R2 Low Density 
Residential, the modified development retains the 
approved residential use of the land under 
D/2018/243 and development consent for the 
purpose of multi dwelling housing is not sought as 
a part of this application. Therefore, further 
consideration of clause 6.12 is not required. 

Not 
applicable 

 
 
B. Development Control Plans 
 
Summary  
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013 (LDCP 2013). 
 
LDCP 2013 Compliance 
  
Part B: Connections  Yes 
  
Part C  
C1.0 General Provisions No – see discussion  
C1.1 Site and Context Analysis No – see discussion  
C1.2 Demolition No  
C1.3 Alterations and additions No  
C1.4 Heritage Conservation Areas and Heritage Items No – see discussion  
C1.5 Corner Sites N/A  
C1.6 Subdivision N/A  
C1.7 Site Facilities Yes  
C1.8 Contamination Yes  
C1.9 Safety by Design Yes  
C1.10 Equity of Access and Mobility Yes  
C1.11 Parking Yes  
C1.12 Landscaping Yes  



 

C1.13 Open Space Design Within the Public Domain N/A  
C1.14 Tree Management Yes 
C1.15 Signs and Outdoor Advertising N/A  
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

N/A  

C1.17 Minor Architectural Details N/A  
C1.18 Laneways Yes  
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes 
and Rock Walls 

Yes  

C1.20 Foreshore Land N/A  
C1.21 Green Roofs and Green Living Walls N/A  
  
Part C: Place – Section 2 Urban Character  
C2.2.2.4 The Valley ‘Balmain’ Distinctive Neighbourhood No – see discussion 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  No – see discussion  
C3.2 Site Layout and Building Design  No – see discussion  
C3.3 Elevation and Materials  Yes  
C3.4 Dormer Windows  N/A 
C3.5 Front Gardens and Dwelling Entries  N/A  
C3.6 Fences  N/A  
C3.7 Environmental Performance  Yes  
C3.8 Private Open Space  Yes  
C3.9 Solar Access  No – see discussion  
C3.10 Views  No – see discussion  
C3.11 Visual Privacy  No – see discussion  
C3.12 Acoustic Privacy  No – see discussion  
C3.13 Conversion of Existing Non-Residential Buildings  No – see discussion  
C3.14 Adaptable Housing  N/A  
  
Part D: Energy Yes 
  
Part E: Water Yes 

 
 
Leichhardt Development Control Plan 2013 
 
The application was assessed against the following relevant parts of the Leichhardt 
Development Control Plan 2013 (LDCP 2013). 
 
Part C – Section 1 – General Provisions 
 
Control  Proposed / Discussion Compliance 
C1.0 For reasons discussed in this report, the proposal does not satisfy 

and / or has not demonstrated compliance with the following 
Objective of Part C1.0 of the LDCP2013:  

No 



 

Control  Proposed / Discussion Compliance 
General 
Provisions  

 
• O4: Amenable: places and spaces provide and support 

reasonable amenity, including solar access, privacy in areas 
of private open space, visual and acoustic privacy, access to 
views and clean air. 

• O6: Compatible: places and spaces contain or respond to the 
essential elements that make up the character of the 
surrounding area and the desired future character. Building 
heights, setbacks, landscaping and architectural style 
respond to the desired future character. Development within 
Heritage Conservation Areas or to Heritage Items must be 
responsive to the heritage significance of the item and 
locality. 

C1.1 Site and 
Context 
Analysis 

For reasons discussed in this report, the proposal has not 
satisfactorily considered the heritage characteristics of the site 
and area as per Objective O1(f) as follows:  
 
• the special qualities of the site and its context including urban 

design, streetscape and heritage considerations.  

No 

C1.2 
Demolition, 
C1.3 
Alterations and 
Additions, and 
C1.4 Heritage 
Conservation 
Areas and 
Heritage Items 

• The development is not compatible with the Heritage 
Conservation Area in terms of scale, size, form, design and 
detail. Refer to discussion under Section 5.10 of the IWLEP 
2022. 

No 

C1.14 Tree 
Management 

• The proposal if approved would necessitate tree pruning of 
an existing tree in the vicinity on the adjoining property to the 
west at 79 Beattie Street, which is acceptable subject to 
conditions. 

Yes  

 
Part C – Section 2 – Urban Character  
 
Control Proposed / Discussion Compliance 
C2.2.2.4 – The 
Valley 
‘Balmain’ 
Distinctive 
Neighbourhood 

• The proposal is not considered to be a satisfactory response 
to the Distinctive Neighbourhood Control C3, which seeks to 
preserve view lines to the south and east by stepping 
buildings with the prevailing topography.  

No 

 
Part C – Section 3 – Residential Provisions 
 
Control Proposed / Discussion Compliance 
C3.1 
Residential 
General 
Provisions  

The proposal will result in unacceptable visual bulk, scale and 
streetscape impacts to the adjoining properties and is out of 
character with the Evans Street/Beattie Street Former Commercial 
Precinct sub area, The Valley ‘Balmain’ distinctive neighbourhood 
character controls and will have adverse impacts on the HCA and 
is not a satisfactory response to its context. Consequently, the 

No 



 

Control Proposed / Discussion Compliance 
proposal will not achieve compliance with the objectives set out in 
this Part, specifically: 
 
• O3 - to ensure that alterations, additions to residential 

buildings and new residential development are compatible 
with the established setting and character of the suburb and 
neighbourhood and compatible with the desired future 
character and heritage significance of the place and its setting; 
and 

• O4 - to ensure that all residential development is compatible 
with the scale, form, siting and materials of existing adjacent 
buildings. 
 

C3.2 Site 
Layout and 
Building 
Design 

• The proposed development does not comply with the building 
location zone required under Control C3 given the lower scale 
adjoining property to the west at 79 Beattie Street does not 
have a third storey and seeks to extend the western boundary 
wall to the first floor contrary to the required side setback 
under Control C7.  

• Controls C6 and C8 allows for departures from the building 
location zone and side setback controls where certain tests 
are met, including requirements that the pattern of 
development within the streetscape is not compromised, 
amenity to adjoining properties is protected,  and the bulk and 
scale of the development has been minimised and will be 
compatible with the existing streetscape, desired future 
character and scale of surrounding development - as already 
established in this report, the proposal is not considered to 
meet these tests.  

• The proposal is also considered to be an unsatisfactory 
response to Objective O2 of this part which requires that 
development ensures that the character of the existing 
dwelling and/or desired future character and established 
pattern of development is maintained. 

No 

C3.8 Private 
Open Space  

• No change to the approved private open space area is 
proposed.   

Yes 

C3.9 Solar 
Access 

• Insufficient information has been provided to enable a full and 
proper assessment of the overshadowing impacts to 79 
Beattie Street given the applicant has elected not to provide 
the requested amended shadow diagrams in plan and 
elevation to determine the additional overshadowing impacts 
to adjoining living areas. 

No 

C3.10 Views  • It is noted that the originally approved part 2-storey, part 3-
storey development resulted in substantial view loss from the 
heritage listed property, known as Balmain Co-op Society 
Limited, at 28-30A Montague Street to the north opposite the 
site.  

• However, to the extent that any additional view impacts arise, 
the applicant has not demonstrated that the proposed 
additions to Terrace 2 have been designed to promote view 
sharing from a reasonable form of development by 

No 



 

Control Proposed / Discussion Compliance 
appropriately addressing building height, bulk and massing 
and including building setbacks and gaps between buildings.  

C3.11 Visual 
Privacy  

• The proposal includes a second floor balcony for terrace 2 
immediately adjacent to 79 Beattie Street to the west, which 
exceeds the maximum depth of 1.2m and length of 2m 
contrary to Control C9.   

No 

C3.12 
Acoustic 
Privacy  

• The proposal is contrary to Controls C3 and C8, given the 
proposed second floor balcony is not located away from 
bedroom windows on adjoin 

No 

C3.13 
Conversion of 
Existing Non-
Residential 
Buildings  

• The existing character of the building and streetscape is not 
enhanced by the proposal contrary to Controls C1, C2 and C5 
and objectives O1 d) and f). 

No 

 
 
C. The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will have significant adverse 
environmental impacts upon the locality. 
 
D. The Suitability of the Site for the Development 
 
The proposal is not of a nature in keeping with the overall function of the site and contrary to 
the test of site suitability. 
 
E. Submissions 
 
The application was required to be notified in accordance with Council’s Community 
Engagement Strategy between 29 August 2024 to 27 September 2024. 
 
A total of one submission was received in response to the initial notification. The following 
issues raised in submissions have been discussed in this report: 
 

• Substantially the same 
• Unauthorised works 
• Incorrect survey levels 
• FSR non-compliance 
• Excessive bulk and scale / out of character 
• Amenity impacts (overshadowing, outlook, views) 

 
F. The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  



 

 
This has not been achieved in this instance.  
 

7.   Section 7.11 / 7.12 Contributions 
 
Section 7.11 contributions would be payable for the proposal given the application involves an 
increase from two bedrooms to three bedrooms for Terrace 2.  
 
However, as the application is recommended for refusal, the applicable contribution has not 
been calculated. 
 

8. Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Heritage Specialist;  
• Development Engineer; 
• Urban Forest; 
• Environmental Health; and 
• Building Certification. 

 

9. Conclusion  
 
The proposal fails to comply with the aims, objectives and design parameters contained in 
Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 2013.  
 
The development would result in significant impacts on the amenity of the adjoining properties 
and the streetscape and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 

10. Recommendation  
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.56 of the Environmental Planning and 
Assessment Act 1979, refuse Modification Application No. MOD/2024/0263, which 
seeks to modify DA/2018/243 to increase the floor-to-ceiling heights of the ground floor, 
increase the floor area of the first floor addition, and add new second floor for terrace 
2 at 77 Beattie Street, Balmain, for the reasons listed in Attachment A below. 

  



 

Attachment A – Reasons for refusal 
 

1. The applicant has not satisfactorily demonstrated that the proposed development as 
modified is substantially the same as the originally approved development, contrary to 
Section 4.56(1a) of the Environmental Planning and Assessment Act 1979. 
 

2. The application lacks sufficient information to enable a full and proper assessment as 
the applicant has elected not to provide any additional information in response to 
Council’s request for information, dated 6 September 2024, pursuant to Section 104 of 
the Environmental Planning and Assessment Regulation 2021. 
 

3. The proposed development is inconsistent and has not demonstrated compliance with 
the relevant environmental planning instruments, pursuant to Section 4.15 (1)(a)(i) of 
the Environmental Planning and Assessment Act 1979: 
 
a) The following Sections of the Inner West Local Environmental Plan 2022: 

i) Section 1.2 - Aims of the Plan; 
ii) Section 2.3 - Zone Objectives and Land Use Table;  
iii) Section 4.4 – Floor Space Ratio; and 
iv) Section 5.10 - Heritage Conservation. 

 
4. The proposed development is inconsistent and has not demonstrated compliance with 

the following provisions of the following Development Control Plan, pursuant to Section 
4.15 (1)(a)(iii) of the Environmental Planning and Assessment Act 1979: 

 
a) The following parts of the Leichhardt Development Control Plan 2013: 

i) Part C1.0 – General Provisions; 
ii) Part C1.1 – Site and Context Analysis; 
iii) Part C1.2 – Demolition; 
iv) Part C1.3 – Alterations and additions; 
v) Part C1.4 – Heritage Conservation Areas and Heritage Items; 
vi) Part C2.2.2.4 – The Valley ‘Balmain’ Distinctive Neighbourhood; 
vii) Part C3.1 – Residential General Provisions;  
viii) Part C3.2 – Site Layout and Building Design;  
ix) Part C3.9 – Solar Access; 
x) Part C3.10 – Views;  
xi) Part C3.11 – Visual Privacy;  
xii) Part C3.12 – Acoustic Privacy; and 
xiii) Part C3.13 – Conversion of existing non-residential buildings.  
 

5. The proposal will result in adverse environmental impacts in the locality, pursuant to 
Section 4.15 (1)(b) of the Environmental Planning and Assessment Act 1979. 

 
6. The adverse environmental impacts of the proposal demonstrate that the site is not 

considered to be suitable for the development as proposed, pursuant to Section 4.15 
(1)(c) of the Environmental Planning and Assessment Act 1979. 

 
7. The public submissions raised valid grounds of objection and approval of this 

application is likely to create an adverse precedent and is considered contrary to the 
public interest, pursuant to Section 4.15 (1)(d) and (e) of the Environmental Planning 
and Assessment Act 1979. 

 
 



 

Attachment B – Plans of proposed development 

 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 

 
  



 

Attachment C – Statement of Heritage Significance 

 



 



 



 



 

 
  



 

Attachment D – Original Court Judgement for Development 
Consent D/2018/243  

 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 

 
 
 
  



 

Attachment E – Conditions in the event of an approval  
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