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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2023/0426 
Address F 14/1-15 Barr Street BALMAIN   
Proposal Change of use from office to residential unit 
Date of Lodgement 06 June 2023 
Applicant Andres Suarez Ruiz 
Owner Project Express Pty Limited 
Number of Submissions Initial: 3 
Value of works $389,300.00 
Reason for determination at 
Planning Panel Section 4.6 variation exceeds 10% 

Main Issues 

• Adverse impacts on streetscape and Heritage Conservation 
Area and inconsistency with desired future character 
controls 

• Unsatisfactory on-site amenity outcomes 
• Significant variation to Floor Space Ratio development 

standard applicable to the site 
Recommendation Refusal  
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exception to Development Standards 
Attachment D Statement of Heritage Significance  
Attachment E Conditions in the event of approval 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for a change of use from 
an office to a dwelling with home office.   
 
The application was notified to surrounding properties and three (3) submissions were 
received in response to the initial notification. 
 
The main issues that have arisen from the application include:  
 
• Adverse impacts on streetscape and Heritage Conservation Area and inconsistency with 

desired future character controls; 
• Unsatisfactory on-site amenity outcomes; 
• Significant variation to Floor Space Ratio development standard applicable to the site; and 
• Non-compliances with suite of controls of IWLEP 2022 and LDCP 2013 and SEPP 65. 
 
The above non-compliances are not acceptable, and hence, the application is recommended 
for refusal.  
 
2. Proposal 
 
The proposal seeks consent for a change of use of an existing commercial unit known as Unit 
14 within a mixed-use building at 1-15 Barr Street, which is a two/ three-storey structure with 
additional external car parking spaces accessible via Barr Street.   
 
The proposed change of use from commercial to residential includes the following works, 
which includes the following alterations and additions:  
 
Demolition 
 
• Demolition of the existing roof above the commercial unit of Unit 14 to allow for a new 

raised roof.  
• Demolition of internal walls to allow the reconfiguration of the commercial unit to allow 

for a residential space. 
 
Alteration and Addition 
 
• Re-configuration of the floor space to allow for a new home office which is separated 

from the residential space by a new wall.  
• A lobby area behind the new home office which leads to an open living/dining and 

kitchen.  
• A new central courtyard and a downstairs WC.  
• New internal stairs. 
• A mezzanine* addition within the existing commercial unit space.  
• Two bedrooms with a bathroom in the first-floor addition.  
• Replace the existing roof with an increased height of 1.106m and to leave a section of 

roof open for the proposed internal courtyard.  
 
* The mezzanine level proposed within the unit space of Unit F14 is technically an additional 
storey as it is a “space within a building that is situated between one floor level and the floor 
level next above, or if there is no floor above, the ceiling or roof above” pursuant to the Inner 
West Local Environmental Plan 2022 (IWLEP 2022).  It does not fit the definition of mezzanine 
being an intermediate floor within a room.   
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3. Site Description 
 
The subject site is Unit F14/1-15 Barr Street, Balmain. The commercial unit, Flat 14, is located 
on the first floor at the eastern side of the building. 
The subject site is located on the south-eastern side of Barr Street.  It is adjacent to residential 
properties along Theodore Street and Little Theodore Street.  It has pedestrian access via 
Elliot Street; with carparking and pedestrian access including the main entry doors via Barr 
Street.  The subject site is irregular in shape with a battle-axe handle from Elliot Street into the 
south-western side of the building, and another battle-axe handle for additional carparking 
spaces on the northerly portion of the subject site.   
 
The subject site contains a mixed-use building comprising 28 commercial units and 3 
residential units.   
 
The subject site is located in the ‘The Valley’ Heritage Conservation Area and is adjacent to a 
row of heritage listed street trees (Local item I444) on Barr Street.    
 
Barr Street generally contains single-storey and double-storey residential detached and semi-
detached dwellings which generally have a consistent cottage presentation. 
 
Figure 1: General shape of the mixed-use building, black border, at 1-15 Barr Street, 
Balmain.  Approximate location of Unit F14.  In red border is the roof demolition to be 
replaced with a raised roof, and in green border, is the proposed roof demolition to be left 
open. 

 
 
  



Inner West Local Planning Panel ITEM 7 
 

PAGE 502 

The subject site is zoned R1 General Residential under the Inner West Local Environmental 
Plan 2022.  See Figure 2.    
 

Figure 2: the subject site in dashed yellow is zoned R1 General Residential under the 
Inner West Local Environmental Plan 2022.  

 
 
4. Background 
 
4(a) Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site  
(Unit F14, 1-15 Barr Street, Balmain) 
 
Application Proposal Decision & Date 
D/2010/312 Change of use of G/14 from commercial to residential 

with home occupation. Alterations and additions 
including courtyard, bathroom, mezzanine level and alter 
front entry. 

Refused  
08/03/2011 

 
Surrounding properties 
(1/15 Barr Street, Balmain) 
 
Application Address Proposal Decision & Date 
D/2019/503 1/1-15 Barr Street Change of use from 

commercial to a residential 
unit within an existing two and 
three storey commercial and 
residential building, and 
associated alterations and 
additions. 

Refused  
14/07/2020 

D/2012/403 8/1-15 Barr Street Alterations and additions to 
strata unit and change of use 
to residential dwelling. 

Refused  
20/02/2013 
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Application Address Proposal Decision & Date 
D/2010/313 13/1-15 Barr Street Change of use and works to 

convert unit G/13 from 
commercial to residential with 
home occupation 

Refused 
08/03/2011 

D/2008/406 2, 3 & 4/1-15 /1-15 
Barr Street 

Alterations to the existing 
commercial units F2 to F4 
and the change of use of the 
tenancies to three residential 
units with home offices.  

Approved 
26/06/2009 

D/2008/55 6/1-15 Barr Street Change of use to residential 
and home office, add roof 
terrace, internal changes and 
internal bathroom and 
laundry. 

Approved 
23/05/2008 

D/2007/353 6/1-15 Barr Street Alterations to existing 
commercial unit including 
internal bathroom, new 
skylight to north side of roof 
and enlarge skylight to south 
side of roof. 

30/10/2007 
Withdrawn 

 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  

05/07/2023 

Request to withdraw letter was issued due to the following matters: 
 
• Landowner’s consent not provided. 
• The application has not provided enough information to establish the 

proposed use of the tenancy.  Consequently, Council is unable to confirm 
the permissibility of the proposal in the Residential R1 zone given clause 
6.12(3) of the IWLEP 2022. 

• The proposed alterations and additions to tenancy F14 include significant 
works outside the envelope of the existing building.  The proposed 
additional level proposed to the tenancy extends well beyond the form of 
the existing building. This is contrary to clause 6.12(4) of the IWLEP 2022. 

• Heritage impacts not adequately addressed.  
• Overshadowing impacts not appropriately demonstrated. 

31/07/2023 

The applicant requested an extension to the RFI.  The extension was 
approved to 11.08.2023.  The applicant provided further information in 
relation to solar access, heritage and landowners consent on 11/08/2023. The 
information was re-referred to internal bodies of Council. 

11/10/2023 The applicant was requested to superimpose the proposed roof height 
increase on a site inspection photo taken from Barr Street.  

19/10/2023 
The applicant was requested to withdraw the application via a phone call as 
the application remained unsupportable.  This was confirmed by email on 
20/10/2023. 

25/10/2023 The applicant confirmed that the application will not be withdrawn and 
requested  to proceed to determination.  
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5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  

 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 
 State Environmental Planning Policy (Resilience and Hazards) 2021 
 State Environmental Planning Policy No. 65—Design Quality of Residential Apartment 

Development 
 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
 State Environmental Planning Policy (Biodiversity and Conservation) 2021 
 Inner West Local Environmental Plan 2022 
 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 2 Coastal management 

 
The SEPP aims to ensure that future coastal development is appropriate and sensitive to its 
coastal location and category.  
 
The site is not categorised as a, and nor is it within proximity of any coastal wetlands and 
littoral rainforests area, coastal vulnerability area, coastal environment, and a coastal use 
area.  
 
The proposed development will not adversely affect any coastal processes or values.  
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 

(or will be suitable, after remediation) for the purpose for which the development is 
proposed to be carried out, and 

 
(c) if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be remediated 
before the land is used for that purpose.” 

 
In considering the above, there is no evidence of contamination on the site.  
 
The site has not been used in the past for activities which could have potentially contaminated 
the land. It is considered that the site will not require remediation in accordance with the 
provisions of this part of the SEPP.  
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5(a)(ii) State Environmental Planning Policy No 65 - Design Quality of Residential 
Apartment Development  

 
It is noted that the previous conversion of Commercial Suites F2-F4 (approved under 
D/2008/406) were not assessed under the provisions of State Environmental Planning Policy 
No. 65 – Design Quality of Residential Apartment Development (SEPP 65). 
 
SEPP No 65 applies to buildings which comprise three or more storeys and four or more self-
contained dwellings. The existing building is a two and three storey building comprising a total 
of 32 suites in which 29 are commercial suites and 3 are converted one-bedroom residential 
units. 
 
The proposal relates to building works related to the change of use of one commercial unit 
(F14) to residential with alterations and additions. As the proposal seeks to increase the 
number of dwellings within the mixed-use development to a total of four dwellings, the SEPP 
and Apartment Design Guide are triggered and both are therefore considered as part of this 
assessment. 
 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
nine design quality principles to guide the design of residential apartment development and to 
assist in assessing such developments. The principles relate to key design issues including 
context and neighbourhood character, built form and scale, density, sustainability, landscape, 
amenity, safety, housing diversity and social interaction and aesthetics.  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The development is not acceptable 
having regard to the nine design quality principles, in particular the new residential unit is 
contrary to principle 6 as it affords inadequate amenity to future users, the site as a whole has 
not been designed with residential amenity in mind and Principle & is not achieved as the 
conflict in uses results in a poor outcome for not only future residents, but also compromises 
the ability of commercial tenancies operating as they may adversely impact the amenity of the 
residences. In addition the proposal is contrary to Principles 2 and 3, as the built form and 
scale and density of the proposal results in a poor outcome with the expansion of the building 
and interference with the roof resulting in an inconsistent built form on the site. The site in itself 
has been designed for commercial purposes and as such does not take into consideration the 
need for residential amenity. The proposal does not meet the prescribed design principles and 
in itself demonstrates that the site is not suitable for the proposed development. 
 
Apartment Design Guide 
 
The Apartment Design Guide (ADG) contains objectives, design criteria and design guidelines 
for residential apartment development. In accordance with Section 6A of the SEPP certain 
requirements contained within Leichhardt Development Control Plan 2013 do not apply. In this 
regard the objectives, design criteria and design guidelines set out in Parts 3 and 4 of the ADG 
prevail.  
 
The following provides further discussion of the relevant issues: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
• Communal open space has a minimum area equal to 25% of the site. 
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• Developments achieve a minimum of 50% direct sunlight to the principal usable part of 
the communal open space for a minimum of 2 hours between 9 am and 3 pm on 21 
June (mid-winter). 

 
Comment: The subject site and the proposal does not have and does not include any provision 
for communal open space in accordance with Objective 3D-1, 3D-2, 3D-3 and 3D-4 of the 
ADG.   
 
The design guidelines of the ADG are not satisfied in this regard. The development as a whole 
has been designed with the intent of providing commercial development and does not provide 
for residential communal facilities. Having regard to the poor private open space provided for 
the subject dwelling, the provision of other facilities within the site indicate that the site is not 
suitable for residential development and that a piecemeal approach to providing residential 
units on the site is not appropriate as adequate amenities to cater to residences are not 
achieved. 
 
Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 

Site Area Minimum Dimensions Deep Soil Zone  
(% of site area) 

Less than 650m2 -  
 
7% 

650m2 – 1,500m2 3m 
Greater than 1,500m2 6m 
Greater than 1,500m2 with 
significant existing tree 
cover 

6m 

 
Comment: There is no existing deep soil planting at the subject site.  The proposal does not 
propose to increase deep soil planting and is inconsistent with Objective 3E-1.  
 
Visual Privacy/Building Separation 
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:  
 

Building Height Habitable rooms and 
balconies 

Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 
Up to 25 metres (5-8 
storeys) 

9 metres 4.5 metres 

Over 25 metres (9+ 
storeys) 

12 metres 6 metres 

 
Comment: A submission from No. 37 Theodore Street states that their kitchen will be 
overlooked by the eastern windows of the unit at F14/1-15 Barr Street.  
 
While the fenestration (two windows) along the eastern wall of the existing commercial unit 
are existing, the proposed change of use will result in a habitable room requiring a 6m setback 
from another habitable room.  The proposed living/dining/kitchen of Unit F14 is insufficiently 
setback from the kitchen of No. 37 Theodore Street.   
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Object 3F-1 is not satisfied in this regard.  
 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 
• Living rooms and private open spaces of at least 70% of apartments in a building receive 

a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-winter. 
• A maximum of 15% of apartments in a building receive no direct sunlight between 

9.00am and 3.00pm at mid-winter. 
 
Comment: There are three residential units within the building, and all of which are located 
contiguously on the south-western side of the first floor. These flats are Units F2, F3, and F4 
and are legally described as Lots 16, 17 and 18 in SP54646 with Lot 16 being most westerly 
and Lot 18 being most easterly.  These units are located between Lot 15 to west and Lot 19 
to the east.  See Figures 3, 4 and 5.   
 
These buildings make up 75% of the residential units in this building and due to the orientation 
of the fenestration and siting of the units, these residential units are unable to receive direct 
solar access into their living rooms or POS areas.  The existing three units do not achieve 2 
hours solar access at mid-winter and rely on roof windows and internal atriums for daylight. 
 
The building on site is a mixed-use development and not a residential flat building.  Therefore, 
the Apartment Design Guide which requires direct sunlight within living rooms and private 
open spaces, cannot be achieved.   
 
The proposed development does not satisfy Objective 4A-1.1 and 4A-1.2 of this part of the 
ADG. 
 
Figure 3: D/2008/406 Approved/Stamped Site Plan demonstrating the siting of F2 to F4. 
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Figure 4: Flats 2-4, in green box, in relation to the subject unit in red box hatched pink.  

 
 

 
Figure 5: Approved fenestration to Flats 2 to 4 under D/2008/406 

 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
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• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 
building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
Comment: Existing Flats 2 to 4 do not achieve natural cross ventilation.  
 
The ground level of the proposed residential unit will achieve natural cross ventilation and 
does not exceed 18m in depth.  However, the proposed bedrooms on the eastern and western 
sides at mezzanine level rely on ventilation via openings to an open courtyard - the bedrooms 
in question rely on openings to one elevation only via the central courtyard which will not allow 
or facilitate or enable natural cross ventilation through the rooms.   
 
Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 

Minimum Ceiling Height  
Habitable Rooms 2.7 metres 
Non-Habitable 2.4 metres 
For 2 storey apartments 2.7 metres for main living area floor 

2.4 metres for second floor, where its area 
does not exceed 50% of the apartment 
area 

Attic Spaces 1.8 metres edge of room with a 30 degree 
minimum ceiling slope 

If located in mixed used area  3.3 for ground and first floor to promote 
future flexibility of use 

 
Comment: The living area of the proposed residential unit with complies the ceiling height 
requirement of 2.7m specified above.  
 
In terms of the second floor of the unit: 
 

• The proposed development proposes a second storey, referred to in the application as 
a mezzanine.  The second storey will extend outside the building envelope of the 
existing building by raising the roof height by 1.06m – in light of this, this level is not 
considered to be an attic level, but rather a second storey, as it is not contained within 
the existing roof form.   

• The total area of the second floor of the unit is less than 50% of apartment area if the 
home office area is included.  

• Inadequate plans / sections have been provided to demonstrate that the first floor 
bedrooms receive the required headroom of 2.4m as prescribed above.   

 
Given the above, combined with the concerns raised in this report relating to unsatisfactory 
cross ventilation and daylight access, the proposal has not demonstrated that the new dwelling 
receives satisfactory amenity outcomes.  
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Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 35m2 

1 Bedroom apartments 50m2 

2 Bedroom apartments 70m2 

3 Bedroom apartments 90m2 

 
Note: The minimum internal areas include only one bathroom. Additional bathrooms increase 

the minimum internal area by 5m2 each. A fourth bedroom and further additional 
bedrooms increase the minimum internal area by 12m2 each. 

 
The proposed unit has an internal area which complies with the above requirement 
 
Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 
• Every habitable room must have a window in an external wall with a total minimum glass 

area of not less than 10% of the floor area of the room. Daylight and air may not be 
borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
• Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
• Living rooms or combined living/dining rooms have a minimum width of: 

 3.6 metres for studio and 1 bedroom apartments. 
 4 metres for 2 and 3 bedroom apartments. 

• The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 

 
Comment: Bedrooms 1 and 2 do not have windows to existing external walls with daylight and 
ventilation are borrowed from an internal courtyard.  The proposed maximum habitable room 
depths in open layouts is 7.9m, and therefore, the proposal is compliant in this regard.  The 
bedrooms have over 10sqm minimum area with minimum dimension of 3m and comply in this 
regard.  
 
While the proposed apartment complies with the majority of the above criteria, other amenity 
issues which include the kitchen, dining and living area and Bedrooms 1 and 2 all relying on 
borrowed ventilation from the unroofed central courtyard, combined with the lack of adequate 
solar access result in a development of very poor amenity.    
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Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 
Studio apartments 4m2 - 
1 Bedroom apartments 8m2 2 metres 
2 Bedroom apartments 10m2 2 metres 
3+ Bedroom apartments 12m2 2.4 metres 

 
Note: The minimum balcony depth to be counted as contributing to the balcony area is 
1 metre. 

 
Comment: The proposed courtyard is 14.46sqm with a minimum depth of 2m, which complies 
with the size prescribed.  However this space is centrally located within the dwelling with no 
outlook and whilst complying with the size requirement, is a poor outcome for the dwelling.  
 
Common Circulation and Spaces 
 
The ADG prescribes the following requirements for common circulation and spaces: 
 
• The maximum number of apartments off a circulation core on a single level is 8. 
• For buildings of 10 storeys and over, the maximum number of apartments sharing a 

single lift is 40. 
 
Comment: The existing building has more than 8 apartments/commercial suites off a 
circulation core on a single level. The shared common circulation space between apartments 
and commercial suites is not considered to promote safety and security for residents given 
public access is available to the common corridor and shared circulation areas from 7am to 
6pm Monday to Friday. 
 
Therefore, the proposal is not considered satisfactory with respect to common circulation 
spaces. 
 
Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 4m3 

1 Bedroom apartments 6m3 

2 Bedroom apartments 8m3 

3+ Bedroom apartments 10m3 

 
Note: At least 50% of the required storage is to be located within the apartment. 
 
Comment: No other storage is proposed in addition to storage in the kitchen, bathroom and 
bedroom.  As such the proposal does not comply with this requirement.  
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5(a)(iii) State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004  

 
A BASIX Certificate was submitted with the application.  
 
5(a)(iv) State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
Chapter 6 Water Catchments  
 
The site is not located within the foreshores and waterways area and will not be visible from 
the foreshores and waterways of Sydney Harbour or the Parramatta River, and hence, will 
raise no issues that will be contrary to the provisions of this part of the SEPP.  
 
5(a)(v) Inner West Local Environmental Plan 2022 (IWLEP 2022)   
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022: 

 
 Section 1.2 – Aims of Plan 
 Section 2.3 – Zone Objectives and Land Use Table 
 Section 2.7 – Demolition Requires Development Consent  
 Section 4.3C – Landscaped areas for Residential Accommodation in Zone R1 
 Section 4.4 – Floor Space Ratio 
 Section 4.4A – Exception to Maximum Floor Space Ratio for Active Street Frontages 
 Section 4.5 – Calculation of Floor Space Ratio and Site Area 
 Section 4.6 – Exceptions to Development Standards 
 Section 5.4 – Controls Relating to Miscellaneous Permissible Uses 
 Section 5.10 – Heritage Conservation 
 Section 5.21 – Flood Planning 
 Section 6.1 – Acid Sulfate Soils  
 Section 6.2 – Earthworks 
 Section 6.3 – Stormwater Management 
 Section 6.12 – Adaptive Reuse of Existing Buildings for dwellings in residential zones 
 
Section 1.2 - Aims of the Plan 
 
The proposal to convert the existing commercial unit which is currently used as an office space 
for a healthcare provider, into a two bedroom residential unit with a home office component 
will negatively impact on the site’s capacity to provide economic and employment opportunities 
for the zone.  Further, and as discussed in other parts of this report, the proposed development 
will result in unsatisfactory streetscape / heritage, height, bulk and scale and amenity impacts 
and outcomes contrary to the following aims of this section:  
 
(a) to encourage development that demonstrates efficient and sustainable use of energy 

and resources in accordance with ecologically sustainable development principles, 
(e) to facilitate economic growth and employment opportunities within Inner West 
(h) to prevent adverse social, economic and environmental impacts on the local character 

of Inner West, 
(i) to prevent adverse social, economic and environmental impacts, including cumulative 

impacts. 
 
For these, and other reasons, the proposal is recommended for refusal.  
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Section 2.3 – Land Use Table and Zone Objectives  
 
The subject site is zoned R1 General Residential under the IWLEP 2022.   
 
The following are the objectives of the R1 General Residential zone: 
 
1 Objectives of zone 
 

 To provide for the housing needs of the community. 
 To provide for a variety of housing types and densities. 
 To enable other land uses that provide facilities or services to meet the day to day 

needs of residents. 
 To provide residential development that maintains the character of built and 

natural features in the surrounding area. 
 
The proposal fails to provide for the housing needs of the community in a manner which is 
conducive to providing a high quality design outcome, the proposed unit has poor amenity and 
as such is not a desirable outcome for the community and any prospective tenants. 
Furthermore, the proposal will establish a new second floor level addition projecting outside 
the existing building envelope that will be visible from the public domain, on a site with a built 
form that is already substantially larger than adjoining development and the predominant built 
context in the street and wider area, which is overwhelmingly low scale residential dwelling 
type development. The proposal therefore does not provide residential development that 
maintains the character of the built features of the surrounding area and is inconsistent with 
the objectives above.   
The site contains an existing mixed use building consisting of commercial and residential uses 
and that the proposal will continue as a mixed use development which is permissible in the 
zone.  
 
Section 4.3C – Landscaped areas for residential accommodation in Zone R1 
 
The proposal does not alter the Landscaped Area on the site noting that landscaping is not 
provided as the site has been constructed for commercial purposes and as such does not 
afford this level of amenity.  
 
Section 4.4 – Floor Space Ratio 
 
The subject site has a site area of 3499sqm and is identified as falling within Area 3 on land 
shown edged orange, and which site area exceeds 450sqm.  Therefore, in this instance, the 
maximum FSR for the subject site is 0.7:1.   The following table demonstrates the existing 
FSR and proposed FSR at the subject site.   
 

Existing Proposed 
% SQM FSR % SQM FSR 

76% 1856 1.23:1 (4305sqm) 83% 2045 1.28:1 (4494sqm) 
 
The proposed development will result in a further contravention to the prescribed FSR 
development standard.  
 
Section 4.6 – Exceptions to Development Standards 
 
As outlined in table above, the proposal results in a breach of the following development 
standard: 
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 Section 4.4 Floor Space Ratio 
 
The proposed Floor Space Ratio is 1.28:1 or 4494sqm which is a breach or non-compliance 
of 83% or 2045sqm.   
 
Section 4.6(1)(b) and Section 4.6(2) of the IWLEP 2022 allows Council to vary development 
standards in certain circumstances and provides an appropriate degree of flexibility to achieve 
better design outcomes.  
 
As such, the applicant seeks a variation to these sections of the IWLEP 2022 under Section 
4.6 of the IWLEP 2022.   
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below. 
 
In accordance with Section 4.6(4)(a)(i) of the IWLEP 2022, the applicant provided the following 
justification for the contravention to the development standard:   
 
 Compliance with the development standard is unreasonable and unnecessary. The 

proposed mezzanine level is entirely within the existing unit and no changes will be made 
to the wall height or building form, with the exception of a minor section of the roof. 

 Modifications to the roof above the existing unit will retain its traditional pitched form 
however alter its pitch slightly whilst increasing its overall height to 1.106m to improve 
the internal amenity of the unit. The roof changes will not be visible to the streetscape 
due to the position of Unit F14 to the rear of the building. The changes to the roof which 
are the only external components of the development is supported by the Heritage 
Impact Statement which confirms that the proposal does not affect the original elements 
of the building (the sawtooth portion of the roof remains unchanged). The HIS 
recognises that the roof will not be visible to Barr Street or Little Theodore Street and 
that the proposed materials are sympathetic to the Valley Conservation Area.  

 The proposed changes to the roof will not have a negative impact on solar access to the 
eastern adjoining dwellings at 35 and 37 Theodore Street. The changes include raising 
the pitch of the roof to the eastern side and therefore this will have a negligible impact 
on overshadowing.  Shadow diagrams demonstrate that overshadowing will occur to the 
roof of the adjoining structures only and will not affect the private open space of any 
adjoining properties. 

 The proposal provides adequate internal amenity to the unit via the provision of an 
internal courtyard that opens to the sky. The open courtyard provides natural ventilation 
to the unit over both levels. The sunlight access plans provided in Drawing No. DA-501 
also demonstrate at least 3 hours of sunlight to a large portion of the living areas of the 
unit on 21 June. 

 A Stormwater Concept Drainage Plan is provided with this application to demonstrate 
the effective management of stormwater from the subject site. 

 The proposal will not alter the existing site coverage or landscape provision within the 
site. 

 No changes are proposed to the window or door openings to the unit. 
 The North East Elevation (Little Theodore Street side) windows will remain the same. 
 The proposal does not include any changes to the common property. A BCA 

Assessment Report has been provided which provides an assessment of the existing 
building and recommendations for compliance. 

 Exceedance of the FSR control will not create additional building bulk that results in 
unreasonable environmental amenity impacts in terms of overshadowing, loss of views, 
loss of privacy or loss of visual amenity and a reduction in this bulk would not create 
additional benefit for adjoining properties or the locality. 
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 The proposal complies with the nine SEPP 65 design principles and a Design 
Verification Statement is provided by a qualified architect. The proposal is also 
consistent with the relevant objectives and design criteria of the Apartment Design 
Guide. 

 
The applicant’s written rationale does not adequately demonstrate that compliance with the 
development standard is unreasonable and unnecessary in the circumstances of the case, or 
that there are sufficient environmental planning grounds to justify contravening the 
development standards. 
 
Pursuant to Section 4.6(3) of the IWLEP 2022, it is considered that compliance with the 
development standard is not unreasonable nor unnecessary in the circumstances of the case 
and that the applicant has not demonstrated sufficient environmental planning grounds to 
justify contravening the development standard for the reasons discussed below.    
 
It is also considered that the proposed development is not in the public interest because it is 
inconsistent with the following relevant objectives of the R1 – General Residential zone, in 
accordance with Section 4.6(4)(a)(ii) of the IWLEP 2022 as outlined above: 
 
 To provide residential development that maintains the character of built and natural 

features in the surrounding area. 
 To provide for the housing needs of the community. 

 
In this regard, and as previously established, the design of the proposed development results 
in the provision of a dwelling which is incompatible with the prevailing character of the existing 
mixed-use development and will be out of character with the low scale residential development 
that characterises the area. Additionally the proposal provides for a unit of poor amenity and 
therefore fails to provide for the housing needs of the community, as the needs of the 
community is for development of a high quality design and affords good amenity, which the 
proposal fails to achieve. 
 
Further, it is considered that the development is not in the public interest because it is 
inconsistent with the relevant the objectives of Section 4.4 Floor Space Ratio of the IWLEP 
2022 specifically:  
 
Section 4.4 Floor Space Ratio  
 
(c) to provide an appropriate transition between development of different densities, 
 
(e) to increase the tree canopy and to protect the use and enjoyment of private properties 

and the public domain. 
 
The departures are inconsistent with the objectives for the following reasons: 
 
 The second floor / mezzanine addition increases the proposed roof height by 1.106m 

and is not contained with the building envelope of the existing building as it extends 
outside the existing roof form. This is of concern given its resultant visibility from the 
public domain and given the existing building is already substantially larger than the 
predominant form and scale of existing buildings in the street and vicinity of the site, and 
the resultant increase in height, bulk and scale will be out of character in its context. 

 The proposal does not provide private open space which receives adequate solar 
access or acceptable residential on-site amenity.  

 The development represents an unsatisfactory departure from a suite of applicable 
planning controls. 
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The concurrence of the Planning Secretary may be assumed for matters dealt with by the 
Local Planning Panel.  
 
The proposal fails to accord with the objective in Section 4.6(1)(b) and requirements of Section 
4.6(3)(b) of the IWLEP 2022. For the reasons outlined above, there are insufficient planning 
grounds to justify the departure from the FSR development standard and it is recommended 
the Section 4.6 exception not be granted, and as a result the proposal is recommended for 
refusal.  
 
Section 5.4 – Controls Relating to Miscellaneous Permissible Uses 
 
The proposed development is for a change of use from commercial tenancy to a residence 
with home office.  The applicant was asked to confirm if the home office is for a use as a home 
business or home occupation.  On 15 November 2023, the applicant confirmed the use as a 
home business.  Pursuant to Sub-Section (2) of this Section of the Instrument: 
 
“if development for the purposes of a home business is permitted under this Plan, the carrying 
on of the business must not involve the use of more than 50sqm of floor area”.   
 
The subject site is in R1 General Residential zone and residential dwellings and home 
businesses are permitted developments with consent in the zone.  The proposed home 
business area of the dwelling is nominated as having an area 30.11sqm.  In this instance, the 
size of the dedicated to be used as a home business is acceptable.   
 
The definition of home business under the IWLEP 2022 is:  
 
home business means a business, whether or not involving the sale of items online, carried 
on in a dwelling, or in a building ancillary to a dwelling, by 1 or more permanent residents of 
the dwelling and not involving the following— 
 
(a)  the employment of more than 2 persons other than the residents, 
(b)  interference with the amenity of the neighbourhood because of the emission of noise, 

vibration, smell, fumes, smoke, vapour, steam, soot, ash, dust, waste water, waste 
products, grit or oil, traffic generation or otherwise, 

(c)  the exposure to view, from adjacent premises or from a public place, of unsightly matter, 
(d)  the exhibition of signage, other than a business identification sign, 
(e)  the retail sale of, or the exposure or offer for retail sale of, items, whether goods or 

materials, not produced at the dwelling or building, other than by online retailing, 
 
but does not include bed and breakfast accommodation, home occupation (sex services) or 
sex services premises. 
 
The proposal has the capacity to comply with the above by way of condition however the 
proposal is not supported for other reasons outlined in this report. 
 
Section 5.10 – Heritage conservation 
 
The subject site is not listed as an individual heritage item however is located within The Valley 
Heritage Conservation Area and is adjacent to a row of heritage listed street trees along Barr 
Street, specifically row of Phoenix Canariensis, Barr Street Road Reserve, Local Item I444.   
The proposed development including the response to the request for further information and 
resubmitted documentation has been considered against the streetscape and heritage 
provisions of this part of the LEP and the following concerns are raised:  
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1. The submitted SoHI does not provide sufficient detail regarding the historic development 
of the industrial complex in Barr Street or the surviving historic fabric to be able to fully 
determine the heritage impact of the proposal.  The area proposed to be changed is 
located within part of the factory complex that can be seen in 1943 aerial photograph.  
The form and pattern of fenestration of the surviving industrial building on the site that 
the proposal is located within indicates that the building falls within the key date range 
of the HCA. 
 

2. Additional internal images show what appear to be original brick arches within the 
footprint of the studio, along with a timber ceiling and timber trusses. No information has 
been provided demonstrating whether these are dated from the original factory.  
Although the building is not listed as a heritage item, the applicant is strongly encouraged 
to retain these arches, and this ceiling and incorporate them into the design of the 
apartment. 

 
3. The impact on the roof could lead to further impact from other development in the 

building and may set a precedent which may lead to a complete loss of all original fabric.  
As above, the existing roofline is to be retained. 

 
Overall, the proposal, specifically the changes to the roofline and the deletion of the brick 
arches, timber ceiling and timber trusses are not acceptable from a heritage perspective as it 
will detract from the intactness of the existing building and its contribution to the heritage 
significance of The Valley Heritage Conservation Area as it is inconsistent with Clause 5.10 
Objectives 1(a) and (b) in the IWLEP 2022 and the relevant objectives and controls in the 
LDCP 2013. 
 
Therefore, the proposed development is recommended for refusal.  
 
Section 6.12 – Adaptive reuse of existing buildings for dwellings in residential zones 
 
The subject site is in R1 General Residential Zone and the original approval for the site 
involved an adaptive reuse of the building in which the provisions of Section 6.12 of the LEP 
apply as follows:  
 
(1) The objectives of this clause are as follows— 

 
(a) to provide for the adaptive reuse of existing buildings as dwellings, 
(b) to retain buildings contributing to the streetscape and character of Inner West, 
(c) to provide satisfactory amenity for future residents of the area, 
(d) to ensure development does not adversely affect the quality or amenity of existing 

buildings in the area. 
 

(2) This clause applies to a building lawfully constructed for a purpose other than 
residential accommodation in the following zones— 

 
(a)     Zone R1 General Residential, 
(b)     Zone R2 Low Density Residential, 
(c)     Zone R3 Medium Density Residential, 
(d)     Zone R4 High Density Residential. 
 

(3)    Development consent must not be granted to a change of use to the following— 
 

(a)     multi dwelling housing on land other than in Zone R2 Low Density Residential, 
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(b)     residential flat buildings on land other than land in Zone R2 Low Density 
Residential or Zone R3 Medium Density Residential. 

 
(4) Development consent must not be granted to a change of use to residential 

accommodation of a building on land to which this clause applies unless the consent 
authority is satisfied— 

 
(a)     the development will not adversely affect the streetscape, character or amenity 

of the surrounding area, and 
(b)      the development will retain the form, significant fabric and features of the 

architectural or historic features of the existing building, and 
(c)      any increase in the floor space ratio will be contained in the envelope of the 

existing building, and 
(d)      the building was constructed before the commencement of this Plan. 

 
(5)    The maximum building height and maximum floor space ratio shown for the land on 

the Height of Buildings Map or the Floor Space Ratio Map do not apply to a building to 
which this clause applies. 

 
Whilst it is acknowledged that the current application does not seek to adaptively re-use the 

building  
as a whole, one must have regard to the approval of the site which was for the adaptive re-

use and 
the requirements for that development. A key consideration which is of great relevance is 

section  
6.12(4)(c) which notes development consent must not be granted to a change of use to 

residential  
accommodation unless the consent authority’s satisfied that any increase will be contained 

within the 
envelope of the existing building. The proposal to demolish the roof and increase the roof 

height 
 indicates that the proposal is unable to be accommodated within the existing envelope. 
 
Furthermore, the proposed development has not been designed to provide adequate amenity 
to the dwelling, have regard to adequate cross ventilation and solar access, generally 
expected of a residential unit for the intended occupants. In addition, the proposed dwelling is 
positioned adjacent to a public thoroughfare and surrounded by existing commercial 
businesses - the proximity to and the different requirements of the dwelling and commercial 
businesses are considered incongruous; and day to day running of the surrounding 
businesses may negatively impact on the enjoyment and use of a residential dwelling due to 
the nature of the amenity requirements of a residential dwelling including acoustic privacy. 
Given the above, it is considered that the proposal is inconsistent with Section 6.12. 
 
5(b) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of the Leichhardt Development Control Plan 2013.   
 

Leichhardt Development Control Plans 2013 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 

https://www.planningportal.nsw.gov.au/publications/environmental-planning-instruments/inner-west-local-environmental-plan-2022
https://www.planningportal.nsw.gov.au/publications/environmental-planning-instruments/inner-west-local-environmental-plan-2022
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Leichhardt Development Control Plans 2013 
LDCP2013 Compliance 
  
Part C  
C1.0 General Provisions No, see discussion 
C1.1 Site and Context Analysis No, see discussion 
C1.2 Demolition No 
C1.3 Alterations and additions No, see discussion 
C1.4 Heritage Conservation Areas and Heritage Items No, see discussion 
C1.7 Site Facilities Yes 
C1.12 Landscaping No, see discussion 
C1.14 Tree Management No, see discussion 
  
Part C: Place – Section 2 Urban Character  
C2.2.2.4 The Valley “Balmain” Distinctive Neighbourhood No, see discussion 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  No, see discussion 
C3.2 Site Layout and Building Design  N/A 
C3.3 Elevation and Materials   Yes 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes 
C3.9 Solar Access  No, see discussion 
C3.10 Views  Yes 
C3.11 Visual Privacy  N/A – see ADG 

assessment 
C3.12 Acoustic Privacy  Yes 
C3.13 Conversion of Existing Non-Residential Buildings  No, see discussion 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes 
D2.4 Non-Residential Development  Yes 
D2.5 Mixed Use Development  Yes 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management  Yes 
E1.1.1 Water Management Statement  Yes 
E1.1.2 Integrated Water Cycle Plan  Yes 
E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.2 Water Management  Yes 
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 

 
The following provides discussion of the relevant issues: 
 
C1.0 – General Provisions 
 
Due to the streetscape / heritage, amenity and pattern of development concerns raised in this 
report, the proposal does not satisfy and / or has not demonstrated compliance with the 
following objectives of Part C1.0: 
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• O4 Amenable: places and spaces provide and support reasonable amenity, including 

solar access, privacy in areas of private open space, visual and acoustic privacy, 
access to views and clean air. 

• O6 Compatible: places and spaces contain or respond to the essential elements that 
make up the character of the surrounding area and the desired future character. 
Building heights, setbacks, landscaping and architectural style respond to the desired 
future character. Development within Heritage Conservation Areas or to Heritage 
Items must be responsive to the heritage significance of the item and locality. 

 
For this, and other reasons, the proposal is recommended for refusal. 
 
C1.1 – Site and Context Analysis 
 
The proposed development is not considered to be well designed and does not appropriately 
consider context, scale, built form, density, streetscape and aesthetics.  For these reasons 
and other reasons discussed in this report, the proposal is not considered to have satisfactorily 
taken into account the characteristics of the subject site and adjoining sites.  That is, the 
proposed second floor / mezzanine and resultant increase in roof height and bulk and scale 
visible from the public domain are out of context with the existing structure and within the 
prevailing streetscape of Barr Street and nearby streets.  
 
The image below depicts where the proposal is visible from and its appearance; 
 

 
Figure 6: Arrows depicting visibility of addition 
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Figure 7: Photomontage of addition as viewed from Barr Street 

 
In this regard, the proposal does not satisfy and has not demonstrated compliance with the 
following objective(s) of Part C1.1: 
 

• O1 To encourage property owners to ensure that the planning and design of their 
development takes into account: 

 
a.  existing site conditions on the site and adjacent and nearby properties; 
f. the special qualities of the site and its context including urban design, 

streetscape and heritage considerations 
 
C1.3 – Alterations and additions 
 
Due to the streetscape / heritage, pattern of development, height, bulk and scale and amenity 
concerns raised previously in this report (including under Section 5.10 - Heritage Conservation 
of the IWLEP 2022) and as discussed in further detail below, the proposal is considered to be 
inconsistent with the following objectives and controls contained in this part of the DCP.  
 

• O1 To ensure that development: 
 

a. complements the scale, form and materials of the streetscape including wall 
height and roof form; 

b. where an alteration or addition is visible from the public domain it should 
appear as a sympathetic addition to the existing building; 

c. makes a positive contribution to the desired future character of the 
streetscape and any heritage values associated with it; 

d. is compatible with neighbourhood character, including prevailing site layout; 
e. protects existing residential amenity, including the retention of adequate 

private open space and ensuring adequate sunlight, natural ventilation and 
privacy to the existing dwelling and surrounding dwellings; 
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f. maintains views and glimpses from the public domain to natural and built 
elements that contribute to local character and sense of place; 

h. retains existing fabric wherever possible and maintains and repairs, where 
necessary, rather than replaces the fabric. 

 
• C1 The overall form of alterations and additions shall: 

 
a. have regard to the provisions within Appendix B – Building Typologies of this 

Development Control Plan; 
c. retain any building and streetscape consistencies which add positively to the 

character of the neighbourhood (e.g. architectural details, continuous rows 
of dwellings, groups of similar dwellings, or the like); 

d. maintain the integrity of the streetscape and heritage significance; 
e. be considered from all public vantage points from which the additions will be 

visible; and 
f. achieve the objectives and controls for the applicable desired future 

character 
 
C1.4 – Heritage Conservation Areas and Heritage Items 
 
Due to the streetscape / heritage, pattern of development, height, bulk and scale concerns 
raised previously in this report (under Section 5.10 - Heritage Conservation of the IWLEP 
2022), the proposal does not meet the following relevant provisions of Part C1.4 of the LDCP 
2013: 
 

• O1 Development: 
 

a. does not represent an unsympathetic alteration or addition to a building; 
b. encourages the protection, restoration, continued use and viability of buildings 

for their original purpose;  
d. is compatible with the setting or relationship of the building with the Heritage 

Conservation Area in terms of scale, form, roof form, materials, detailing and 
colour of the building and conforms with the Burra Charter 

e. conserves and enhances the fabric and detail of a building that contributes to the 
cultural significance of the building in its setting: 

 
• C1 Development maintains the characteristics and is consistent with the objectives 

and controls for the relevant building type contained in Appendix B – Building 
Typologies of this Development Control Plan. 

 
• C6 Within Heritage Conservation Areas, whole roof forms should be retained where 

possible and roofs of additions should be subservient to the main roof (in scale, form, 
location and materials). Changes to the form of the existing roof or extension of the 
ridge cannot be supported. 

 
Having regard to the proposed changes to the building as a result of the internal work and the 
removal of the roof and increased roof height impacting negatively on the HCA, the proposal 
is recommended for refusal. 
 
C2.2.2.4 – The Valley “Balmain” Distinctive Neighbourhood 
 
The subject site is captured in The Valley “Balmain” Distinctive Neighbourhood. The desired 
future character of this Distinctive Neighbourhood are as follows:  
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• C1 Preserve the existing…maintain the scales and general built form as established 
on each street. The older buildings contribute to the local character and the collective 
heritage of the Balmain Conservation Area. 

• C23 Maintain roof forms with pitched, gable or hipped roofs. Roof forms are to be 
designed to preserve view lines for adjoining properties. 

 
The proposed second floor which increases the roof height and extends outside the existing 
building envelope, will be visible from the public domain and will not maintain the existing roof 
form which is inconsistent with Controls C1 and C23.   
 
C3.1 – Residential General Provisions  
 
The proposal does not achieve the residential general provisions of the Leichhardt DCP 2013, 
namely Controls C1 and C2, as the proposal fails to provide for acceptable amenity outcomes 
for future occupants, and does not respond appropriately to the existing and desired future 
character of the surrounding locality and Heritage Conservation Area. In this regard, the 
proposed development does not satisfy the following relevant objectives of the residential 
provisions: 
 

• O4 To ensure that all residential development is compatible with the scale, form, siting 
and materials of existing adjacent buildings. 

• O5 To ensure that all residential development is consistent with the density of the local 
area as established by the Leichhardt Local Environmental Plan 2013. 

• O6 To promote optimal environmental performance of all residential buildings. 
• O7 To ensure that the amenity, including solar access and visual privacy, of the 

development and adjacent properties is not adversely impacted. 
 
C3.9 – Solar Access  
 
While the proposed development has been assessed under the Apartment Design Guidelines, 
the proposal has also been considered under this part for the amenity of the subject unit.   
 
The following controls of the DCP apply to the proposal: 
 
New dwellings 
 

• C4 Private open space is to receive a minimum three hours of direct sunlight over 50% 
of the required private open space between 9am and 3pm at the winter solstice. 

• C9 New residential dwellings are to obtain a minimum of three (3) hours of direct 
sunlight to the main living room between 9am and 3pm during the winter solstice.  

 
Comment: The application included solar access plans for the subject residential unit. The 
Private Open Space of the proposed development is located within an internal open courtyard.   
 
However, the plans provided illustrate that the proposed internal courtyard for the dwelling 
does not gain any direct sunlight at any time between 9am to 3pm in mid-winter and results in 
a poor amenity outcome on the site.   
 
 
Having regard to the open space, the proposed development fails to meet the following 
objective: 
 
O1 Development shall: 
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a) provide adequate sunlight to main living room and private open space. 
 
Hourly solar access diagrams in plan and elevation for mid-winter have been provided.  The 
submitted shadow diagrams demonstrate that the adjoining properties that are most likely to 
be impacted by the proposed development are No. 37 Theodore Street and No. 35 Theodore 
Street to the east.   The following controls apply to these sites which are orientated north/south 
(front/rear).   
 
Retaining solar access to neighbouring dwellings main living room glazing 
 

• C13 Where the surrounding allotments are orientated north/south and the dwelling has 
north facing glazing serving the main living room, ensure a minimum of three hours 
solar access is maintained between 9am and 3pm during the winter solstice. 

• C15 Where surrounding dwellings currently receive less than the required amount of 
solar access to the main living room between 9am and 3pm during the winter solstice, 
no further reduction of solar access is permitted. 

 
Retaining solar access to neighbouring dwellings private open space 
 

• C16 Where surrounding dwellings have south facing private open space ensure solar 
access is retained for two hours between 9am and 3pm to 50% of the total area during 
the winter solstice. 

• C19 Where surrounding dwellings currently receive less than the required amount of 
solar access to their private open space between 9am and 3pm during the winter 
solstice, no further reduction of solar access is permitted. 

 
The proposed development will result in minor additional overshadowing to the rear private 
open space of No. 37 Theodore Street at 2:00pm and 3:00pm on 21 June, and the proposed 
development will not adversely impact solar access to any northern facing fenestration of any 
adjoining properties.  In this regard the proposed development satisfies controls C13, C15, 
C16 and C19.   
 
C3.13 – Conversion of Existing Non-Residential Buildings 
 
As discussed in other sections of this report, the proposed conversion of the existing 
commercial unit to a residential use (with a home office) results in poor and unsatisfactory 
amenity outcomes for future residents.  Additionally, the proposal is incompatible with the 
character of the neighbourhood and streetscape including future desired character of the 
Distinctive Neighbourhood and Heritage Conservation Area.  The increase in FSR results in 
the demolition of, and reconstruction of a roof form which does not retain the existing character 
of the building and the increases FSR which is not contained with the existing building 
envelope.   
 
Given the above, the proposal is considered to be an unsatisfactory response to the following 
controls of this part of the DCP:  
 

• O1 Development encourages the adaptive re-use of non-residential buildings for 
residential uses that: 

 
a. retain heritage value of the building; 
c. provide a high level of resident amenity; 
d. is compatible with the character of the neighbourhood and streetscape; 
e. represent high quality urban and architectural design;  
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• C1 The existing character of the building is retained and/or enhanced. 
 

• C2 Increases in floor space are contained within the existing building envelope. 
 

• C4 The conversion provides an adequate level of residential amenity in terms of 
acoustic privacy, private open space, solar access and visual privacy. 
 

• C5 The appearance of the building integrates with and enhances the streetscape. 
 
For these, and other reasons, the proposal is recommended for refusal.  
 
5(c) The Likely Impacts 
 
FSR breach 
The proposal will result in breach of the FSR development standard which adversely impacts 
on, and negatively contributes to excessive height, bulk and scale, amenity, streetscape and 
heritage impacts. 
 
Heritage /Streetscape 
The development will result in a built form that is unacceptable from a heritage perspective as 
it will detract from the desired future character and heritage significance of the locality and 
broader Conservation Area. 
 
Amenity 
The proposal does not result in acceptable amenity outcomes to the residence proposed on 
the site and the conflict with commercial uses indicates the site is not suitable for the proposed 
use 
 
In this regard, the proposal does not satisfy and has not demonstrated compliance and is 
inconsistent with the relevant matters for consideration of Section 4.15(1)(b) of the 
Environmental Planning and Assessment Act 1979. 
 
5d)  The suitability of the site for the development 
 
Due to the concerns raised previously in this report, including streetscape / heritage, height, 
bulk and scale, and amenity outcomes and impacts, the proposal does not satisfy and has not 
demonstrated compliance and is inconsistent with the relevant matters for consideration of 
Section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979. 
 
5(e)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework and 
three (3) submissions were received in response to the notification. 
 
The following issues raised in submissions have been discussed in this report: 
 
Concern   Comment 

Non-compliant side setbacks and height Discussed in the body of the report 
Overshadowing of neighbouring windows from 
increased roof height Discussed in the body of the report 

Visual and acoustic privacy 
The proposed development does not 
propose additional fenestration to the 
subject unit however the change in use 
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Concern   Comment 
has the potential to crate new impacts. 

Impacts on the Heritage Conservation Area and 
streetscape character 
 Increased roof height 

Discussed in the body of the report 

Light emissions from inside the proposed 
dwelling 

Anticipated light emissions from the 
proposed use are not expected to be 
any greater than a typical residential 
use in the residential zone.  

Stormwater discharge: 
 A submission recommended that conditions 

are imposed based on their third-party report 
submitted with the submission 

Standard conditions of consent could 
be imposed on any approval granted 
addressing site drainage and 
stormwater control.  

Inaccurate plan labelling of neighbouring address 
of DA-001 

While the plans are inaccurately 
labelled, the assessment of the 
proposed development has correctly 
identified the adjoining properties. 

Loss of commercial space and setting of 
precedence. 

Noted. The proposed development is 
recommended for refusal due to the 
proposal’s non-compliance with 
relevant planning controls applicable to 
the site. 

Inadequate setback from habitable rooms of 
adjacent properties. Discussed in the body of the report.  

Increased roof height will decrease property 
value 

Property values are market driven and 
is outside the scope of the assessment 
of the proposal under s4.15 of the 
Environmental Planning and 
Assessment Act 1979. 

 
5(f) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest as it results in numerous non-compliances with 
the IWLEP 2022 and Leichhardt DCP 2013, the totality of which result in unacceptable 
streetscape / heritage, height, bulk and scale and amenity outcomes and impacts. 
 
In this regard, the proposal does not satisfy and has not demonstrated compliance and is 
inconsistent with the relevant matters for consideration of Section 4.15(1)(e) of the 
Environmental Planning and Assessment Act 1979. 
 

6. Referrals 

 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
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Heritage 
The proposal is not supported on heritage grounds.  
Engineer 
No objections subject to conditions.  
 
Building  
No objections raised regarding the proposal.    
 
 

7. Section 7.11 Contributions  

 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area. A contribution of $12,572.00 would be required 
for the development under the Inner West Local Infrastructure Contributions Plan 2023.   
 

8. Conclusion 

 
The proposal does not comply with the aims, objectives and design parameters contained in 
the Inner West Local Environmental Plan 2022 and the Leichhardt Development Control Plan 
2013. 
 
The development will result in unreasonable impacts on the heritage conservation area, 
desired future character of the locality, amenity for future occupants and therefore cannot be 
supported.  Accordingly, the proposal is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 

9. Recommendation 

 
A. The applicant has made a written request pursuant to Section 4.6 of the Inner West 

Local Environmental Plan 2022. After considering the request, and assuming the 
concurrence of the Secretary has been given, the Panel is not satisfied that compliance 
with the standard is unnecessary in the circumstance of the case nor are there 
sufficient environmental grounds to support the variation. The proposed development 
will not be in the public interest because the exceedance is inconsistent with the 
objectives of the standard and of the zone in which the development is to be carried 
out.  

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. DA/2023/0426 for a 
change of use from an office to residential unit at F 14/1-15 Barr Street BALMAIN, for 
the reasons outlined in Attachment A below.  
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Attachment A – Reasons for Refusal 
 
1. The proposal does not satisfy Section 4.15(1)(a) of the Environmental Planning and 

Assessment Act 1979 in the following manner: 
 
a. The proposal is inconsistent with the State Environmental Planning Policy No 65 - 

Design Quality of Residential Apartment Development as follows: 
 
i. Section 30(2) in that the consent authority is not satisfied that the 

development demonstrates adequate regard to all nine design quality 
principles and the relevant design criteria specified in the Apartment Design 
Guide are not adequately satisfied. 

 
b. The proposal is inconsistent with the Inner West Local Environmental Plan 2022 

as follows: 
 
i. Section 1.2 - Aims of the Plan: aims (a), (e), (h) and (i) where the proposal 

will negatively impact on the site’s capacity to provide economic and 
employment opportunities for the zone, and will result in unsatisfactory 
streetscape / heritage, height, bulk and scale and amenity impacts and 
outcomes.  
 

ii. Section 2.3 - Zone Objectives for Zone R1 General Residential: where it 
does not provide for a residential development that maintains the character 
of built and natural features in the surrounding area. 

 
iii. Section 4.4 - Floor Space Ratio: Objectives (1)(a)(b)(c) the proposal does 

not provide an appropriate density which reflects the locality and transition 
between developments and Objectives (1)(d) and(e) where it does not 
minimise adverse impacts on local amenity.  
 

iv. Section 4.6 - Exceptions to Development Standards:  the proposal is 
inconsistent with the objectives of the R1 General Residential zone in 
accordance with Section 4.6(4)(a)(ii), and the proposal fails to comply with 
the objectives of section 4.6(1)(b) and requirements of section 4.6(3)(b) of 
the LEP with particular respect to streetscape / heritage / response to local 
character, height, bulk and scale and amenity impacts. 
 

v. Section 5.10 - Heritage Conservation: Objective (1)(a) where the 
development does not conserve the environmental heritage of the Inner 
West and Objective (1)(b) and does not conserve the heritage significance 
of the Conservation Area. 

 

vi. Section 6.12 – Adaptive Reuse of Existing Buildings for Dwellings in 
Residential Zones: proposal is inconsistent with Sections (1)(a)-(d) and 4(a)-
(c), in that the existing streetscape and built character will not be maintained, 
future amenity of the subject site is not satisfied. 

 
2. The proposal is inconsistent with the Leichhardt Development Control Plan 2013 as 

follows: 
 
a. Part 1.0 - General Provisions: Objective O4 as the proposal does not support 

reasonable amenity for future occupants and Objective O6, where it does not 
respond the existing and desired future character of the surrounding area. 
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b. Part C1.1 - Site and Context Analysis: Objective O1 where the subject site, 

streetscape character and impacts on the Heritage Conservation Area is adversely 
impacted and is therefore inconsistent with this part of the DCP. 

 
c. Part C1.3 - Alterations and Additions: Objectives O1(a)-(f) and (i)  Control C1(a)-

(f) are not met as the proposal does not preserve the original roof form and 
character of the streetscape and will not be compatible with its setting nor the 
desired future character of the distinctive neighbourhood.   
 

d. Part C1.4 - Heritage Conservation and Heritage Items: Objectives O1(a)(b)(d) and 
(e) and Controls C1 and C6 where the addition extends above the existing roof 
and outside the existing building envelope rather than retaining the existing roof, 
and is thereby not compatible with the setting or relationship of the building with 
the Heritage Conservation Area in terms of scale and form. 
 

e. Part C2.2.2.4 - The Valley Balmain Distinctive Neighbourhood: Controls C1 and 
C23 where it does not maintain the existing roof form and does not facilitate 
development that is consistent with the Desired Future Character and Controls for 
the Distinctive Neighbourhood. 
 

f. Part C3.1 - Residential General Provisions: Objectives O4, O5, O6 and O7 as the 
proposal results in poor amenity outcomes for the proposed residential unit, and 
does not respond appropriately to the existing and desired future character of the 
surrounding locality and Heritage Conservation Area.  
 

g. Part C3.9 - Solar Access: Control C4, where the development does not provide 
compliant solar access to the private open space of the new dwelling. 

 
h. Part C3.13 – Conversion of Existing Non-Residential Buildings: Objective O1 and 

Controls C1, C2, C3, C4 and C5 where the proposal: results in poor and 
unsatisfactory amenity outcomes for future residents;  is incompatible with the 
character of the neighbourhood and streetscape including future desired character 
of the Distinctive Neighbourhood and Heritage Conservation Area, involves the 
reconstruction of a roof form which does not retain the existing character of the 
building; and increases the FSR beyond the existing building envelope. 

 
3. The proposal is considered to result in adverse environmental impacts on the built 

environment pursuant to Section 4.15(1)(b) of the Environmental Planning and 
Assessment Act 1979. 

 
4. The proposal has not demonstrated that the site is suitable for the development pursuant 

to Section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979. 
 
5. The proposal is not considered to be in the public interest pursuant to Section 4.15(1)(e) 

of the Environmental Planning and Assessment Act 1979. 
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Attachment B – Plans of proposed development 
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Attachment C- Section 4.6 Exception to FSR Development Standard  
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Attachment D – Statement of Heritage Significance  
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Attachment E – Draft conditions of consent in event of approval  
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