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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2023/0080 
Address Lot 2 SP19435 5-7 Hosking Street (townhouse known as 5 

Hosking St)  BALMAIN EAST   
Proposal Alterations and additions to existing dwelling (dual occupancy), 

including new fourth floor level with sauna and roof top pool. 
Date of Lodgement 15 February 2023 
Applicant Development Design Pty Ltd 
Owner Mr Paulo H Da Silva 

Mrs Antonella Da Silva 
Number of Submissions Initial: 2 

After Re-notification: 1 
Value of works $487,896.00 
Reason for determination at 
Planning Panel 

Variation to FSR development standard exceeds 10% 

Main Issues Amenity impacts (view loss, bulk and scale, overshadowing, visual 
and acoustic privacy), design and siting of the development, 
heritage impacts, departure with FSR development standard 

Recommendation Refusal  
Attachment A Reasons for Refusal  
Attachment B Plans of proposed development  
Attachment C Statement of Heritage Significance 
Attachment D Draft Conditions of consent in event of approval 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for alterations and 
additions to a three storey dwelling, including new upper level with sauna and roof top pool at 
5-7 Hosking Street Balmain East (Townhouse known as 5 Hosking Street). 
 
The dwelling is one of two located on a common lot and strata titled and thus constitutes a 
dual occpancy under LEP 2022. Dual occupancies are now prohibited in the R1 zone and thus 
the proposal relies on existing use rights. 
 
The application was notified to surrounding properties and two (2) submissions were received 
in response to the initial notification. 
 
An error occurred with the initial notification and thus the proposal was re-notified. One (1) 
additional submission was received in response to the re-notification of the application. 

Council wrote to the applicant seeking additional information / amended plans and 
subsequently, additional information was issued by the applicant. Following receipt of 
additional information, a meeting was held between Council officers and the applicant to 
resolve outstanding issues with the proposal and a further set of amended plans were 
provided. The amended plans are the subject of this assessment.  

Notwithstanding, whilst the amended plans have gone some way to addressing concerns, 
there remain a number of unresolved issues where the totality of the proposed design results 
in an unsatisfactory response to the objectives and controls under the Inner West Local 
Environmental Plan 2022 and the Leichhardt Development Control Plan 2013; namely view 
loss, amenity impacts, design and siting and heritage.  
 
Furthermore, the proposal results in a significant departure with the Floor Space Ratio 
development standard which applies to dwelling houses and the applicant has failed to provide 
written justification to vary the development standard. 
 
With consideration of the above matters, it is considered that approval of the proposal is not 
in the public interest and is recommended for refusal.  
 
2. Proposal 
 
The amended proposal (subject of this assessment) encompasses substantial alterations and 
additions to an existing three storey dwelling which will ultimatley result in a new contemporary 
infill dwelling. The works comprise the following: 
 
Ground Floor 
Convert storage to laundry, new internal stair, consolidate two garage door entries into one 
single opening, provision for a lift which services all levels including the propsoed rooftop 
terrace, pool pump room. 
 
First Floor  
Reconfiguration of first floor kitchen, dining and living to provide three bedrooms and a 
bathroom by way of extension towards the eastern (side) and southern (front) boundaries, 
planter box fronting the street. 
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Second Floor 
Convert existing bedrooms and ensuite to an open plan living space comprising a kitchen, 
dining and living room, including study and bathroom, by way of extending towards the eastern 
(side), southern (front) and northern (rear) boundaries. The rearward extension at this level is 
cantilevered over the sandstone rockface.  Provision of a terrace along the eastern and 
southern elevations.  
 
Roof level 
Pavillion including terrace, sauna, lift overrun, plunge pool and planter along the majority of 
the perimeter. 
 
3. Site Description 
 
The subject site is legally described as Lot 2 in Strata Plan 19435, located on the northern 
side of Hosking Street, between Johnston Street to the east and Union Street to the west. 
 
The combined site comprising Lot 1 and 2 is generally rectangular in shape having a primary 
frontage of 21.145m to Hosking Street with a wider rear boundary width of 21.275m having an 
average depth of 14.11m achieving an overall area of 297m2. The area of the subject allotment 
(Lot 2) is 149.8m2. 
 
The subject site accommodates a semi-detached three storey dual-occupancy with a double 
garage fronting Hosking Street. The dwelling shares a common (western) party wall with 
No.7 Hosking Street. The pair of dwellings are mirror reversed in plan. The pair of semi-
detached dwellings were constructed circa 1990.  

The site slopes approximately 10m from the rear towards the front boundary. The dwelling is 
recessed into the steep rocky topography and there is  minimal landscape provision which is 
limited to the rear sandstone escarpment. The site does not accommodate any significant 
trees however adjoins a Weeping Bottle Brush to the eastern neighbouring property located 
on 3 Hosking Street.  
 
The adjoining properties support three storey dwellings to the west and to the east along the 
northern side of Hosking Street and two storey terraces along the southern side of Hosking 
Street. 
 
The property is not heritage listed, however is located within a heritage conservation area and 
adjoins the heritage listed House, “Penbroke Villa”, including interiors, at 19 Johnston Street, 
Balmain East, to the rear (north). The site is zoned R1 General Residential pursuant to the 
Inner West Local Environmental Plan 2022 (IWLEP 2022).  
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Figure 1 – Aerial map of subject site  

 
Figure 2 – Land Use Zoning Map  
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Figure 3 – Heritage Map  

 

 
Figure 4 – Streetscape view of subject site, northern aspect 
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4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
DA 1312 Erect two townhouses on the property 

(then known as lot 3) 
Approved 1 September 
1980 

BA 18627 Erection of town house Approved 4/11/1980 
D/2009/83 Approved for the conversion of the 

existing Strata Title subdivision to a 
Torrens Title Subdivision into two (2) 
Torrens Title allotments. 

Approved - 14/07/2009 
(Lapsed) 

PREDA/2012/142 Alterations and additions to the existing 
dwelling 

Issued - 21 September 
2012 

D/2012/619 Alterations and additions to existing 
dwelling known as 5 Hosking Street. 

Approved - 12/02/2013 
(Lapsed) 

M/2014/46 Modification of D/2012/619 which 
approved alterations and additions to 
the existing dwelling. Modification seeks 
consent for a ground floor extension and 
changes to window/door openings. 

Approved – 30/05/2014 

 
Surrounding properties 
 
3 Hosking Street Balmain  
 
Application Proposal Decision & Date 
MOD/2022/0268 Changes to approved plans, including 

new external stairs, patio, window 
changes and internal layout changes. 

Approved – 1 November 
2022 

DA/2020/0576 Proposed lift, deck and internal 
Alterations 

Approved - 10 September 
2020 

D/2019/371  Alterations and additions including 3 
storey side extension, lift, ground works 
and tree removal 

Refused - 30 June 2020 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
28 April 2023 – 
Request for 
Information (RFI) 

Plans 
• Plans show works to neighbouring property at No. 3 Hosking 

Street, (sandstone wall and glass balustrade). The plans are to 
be amended to delete any reference to works on this property 
unless consent is provided in writing. 
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Side setback breach 
• The proposed development is in breach of side setback 

requirements and cannot be supported where they result in 
streetscape and visual privacy impacts. 

 
Heritage 
Numerous design amendments were requested, including: 

• Reduction of glazing to street frontage. 
• Deletion of rooftop terrace, including pool and sauna.  
• Retention of front half of roof form. 
• Reduction of overall height to respond to those of the 

neighbouring properties. 
• Rear roof form must be pitched to match those of the existing 

dwelling and surrounding context. 
• Amendments to materials and finishes. 
• Provide a history on the construction of the existing garage door 

archways which are to be retained if they are historic. The 
remaindered of the sandstone wall is not to be altered. 

• Fenestration to match that of no. 7 Hosking Street. 
7 June 2023 – 
Response to RFI 

The Applicant provided a written response to the issues raised in 
Council’s RFI summarised above including amended plans which 
removed works to neighbouring property and privacy screen to the east 
facing windows 

15 August 2023 – 
Issues Meeting  

Meeting held with the Applicant, Council’s Planner and Heritage 
Advisor to discuss further amendments warranted to support the 
Application, including: 

• Section 4.6 for FSR departure 
• Lowering of floor to ceiling of second floor – or overall 

reduction to align with skillion form facia line of No. 7 to result 
in skillion roof form / terrace balustrade. 

• Reduction of terrace roof yield, height, and form – delete T 
shape and relocate BBQ. 

• Deletion of windows to the terrace stair/sauna towards 
boundary of No. 19 Johnston Street. 

• Amend Hosking Street elevation fenestration with overall more 
vertical appearance. 

• Approx. 1m second floor terrace setback from boundary of No. 
19 – retain some screening. 

• Delete windows on boundary to bedrooms 3 & 2. 
• The proposed northeast corner of bedroom three (3) will require 

a chamfer to ensure it is clear of the rocky outcrop. No 
excavation of the outcrop is supported. 

• The second-floor setback of the study is to align with the 
setback required for the terrace (off the eastern boundary). 

• The second floor terrace screening is to be located to 50% of its 
length along the eastern boundary, meeting 75% obscurity. 

• The cantilever of the second-floor bathroom and study to the 
north is to be reduced by 500mm away from the northern 
boundary; bathroom (1300mm in internal) and study (3290mm 
internal) respectively. 
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• Provide the location and access to the pool equipment. 
15 September 
2023 – Amended 
Plans issued by 
Applicant  

Amended plans were provided which partly address the issues raised 
with the proposal. Two optional facade alternatives (traditional and 
contemporary) for Council to consider were also provided. 

20 September 
2023 – Internal 
Review  

The two concept designs provided by the Applicant in response to the 
meeting held on the 15 August 2013 were considered by Council staff 

It was concluded that, whilst the amended plans have gone some way 
to addressing concerns, there remain unresolved issues where the 
totality of the proposed design results in unsatisfactory response to 
the objectives and controls under the Inner West Local Environmental 
Plan 2022 and the Leichhardt Development Control Plan 2013; 
namely view loss, amenity impacts, design and siting, heritage and 
public interest. Therefore, the application is recommended for refusal. 

Written correspondence reflecting the outcome of the internal review 
was issued to the Applicant with advice to withdraw the application or 
the Application would be determined with a recommendation for 
refusal with consideration of the revised contemporary design. 

27 September 
2023 – Applicant 
Correspondence  

Applicant advised in writing that the proposal would not be withdrawn  
and to proceed to determination of the Application. 

 
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 2 Coastal management 
 
The SEPP aims to ensure that future coastal development is appropriate and sensitive to its 
coastal location and category.  
The proposed development will not adversely affect any coastal processes or values.  
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Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
5(a)(ii)      State Environmental Planning Policy (Building Sustainability Index: BASIX)     

2004  

 
A BASIX Certificate was submitted with the application satisfying this requirement.   

5(a)(iii) State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
Chapter 2 Vegetation in non-rural areas  
 

The protection/removal of vegetation identified under the SEPP and gives effect to the local 
tree preservation provisions of Council’s DCP. 

The application does not seek the removal of vegetation from within the site or Council land. 
An Arborist Report has been provided to demonstrate that the proposed development will not 
impact trees located on neighbouring properties, including a Weeping Bottle Brush located to 
the south east on No. 3 Hosking Street.  

Overall, the proposal is considered acceptable with regard to the SEPP and DCP subject to 
the imposition of conditions.   

Chapter 10 Sydney Harbour Catchment  
 

The site is not located within the foreshores and waterways area, a Strategic Foreshore site 
or listed as an item of environmental heritage under the SEPP and as such only the aims of 
the plan are applicable. The proposal is generally consistent with these aims where it will not 
be readily visible from the waterway. 
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5(a)(iv) Inner West Local Environmental Plan 2022 (IWLEP 2022)  

 
Assessment of Existing Use Rights  
 
The existing building on the subject site constitutes a dual occupancy, which is not a 
permissible form of development under the zoning provisions of the R1 General Residential 
land within the IWLEP 2022. The proposal, thus, relies on existing use rights. 
 

(i) Environmental Planning and Assessment Act 1979  
 
Division 4.11 (Part 4.65-4.68) of the Environmental Planning and Assessment Act 1979 (EP&A 
Act 1979) contains provisions that provide a framework for the definition of an ‘existing use’ 
and provides further limitations and regulation for the continuation and development of existing 
uses.  
 
Firstly, Part 4.65 of the Act provides a definition of an existing use. In plain terms, an existing 
use is defined in the following manner:  
 

• It is a use that was lawfully commenced  
• It is a use that is currently prohibited  
• It is a use that has not been abandoned since the time that it became a prohibited use  

 
Sufficient evidence is with Council to conclude the dwellings were approved and erected as a 
dual occupancy in 1980 and have been used as such ever since. 
 
It is noted that Part 4.67(3) of the Act specifies that: 
 

“An environmental planning instrument may, in accordance with this Act, contain 
provisions extending, expanding or supplementing the incorporated provisions, but any 
provisions (other than incorporated provisions) in such an instrument that, but for this 
subsection, would derogate or have the effect of derogating from the incorporated 
provisions have no force or effect while the incorporated provisions remain in force.” 

 
As such, the provisions contained in IWLEP 2022 do not apply to the development to the 
extent that it relates to the dual occupancy use. Rather, Division 4.11 of the Act services to 
enable the continuation of an existing use and refers to the relevant regulations 
(Environmental Planning and Assessment Regulation 2021) with respect to the premises 
being enlarged, expanded or intensified; or being altered or extended for the existing use. 
 

(ii) Environmental Planning and Assessment Regulation 2021 
 
Sections 163 - 165 of the EPA&A Regulations 2021 are relevant to the development as they 
set out the matters for consideration for enlargement, expansion or intensification of existing 
uses and the consent requirements for alterations and additions to an existing use. 
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Comment:  
 
Clause 163 - Certain development allowed  
 
The proposal involves alterations and additions to the existing dual occupancy development, 
which is permitted by Clause 163(1) of the EPA&A Regulations 2021. 
 
Clause 164 - Enlargement, expansion and intensification of existing uses;  and 
Clause 165 - Alteration of buildings and works  
 
Enlargement/expansion of the existing residential use is sought. However, this is proposed to 
be undertaken for the existing use and for no other use and will be carried out on the land on 
which the existing use as carried out immediately before the relevant date. The proposed 
works would be for the existing use of the buildings as a dual occupancy, thereby, satisfying 
Clauses 164 and 165 of the EPA&A Regulations 2021. 
 

(iii) Land and Environment Court Planning Principles – Existing Use Rights 
 
An assessment of the proposed alterations and additions to the dual occupancy has been 
carried out in accordance with the NSW Land and Environmental Court planning principles in 
relation to the assessment of development applications based on existing use rights, which 
were stated by Senior Commissioner Roseth in Fodor Investments V Hornsby Shire Council 
[2005]. 
 

(a) Principle 1 – How do the bulk and scale (as expressed by height, floor space ratio and 
setbacks) of the proposal relate to what is permissible on surrounding sites? 

 
 
Floor Space Ratio 
 
While numerical controls for floor space ratio do not apply to sites with existing use rights, the 
site is afforded an FSR of 0.9:1 in accordance with Clause 4.4 in IWLEP 2022, however, the 
development constitutes a dual occupancy. Hence, this clause is not applicable. Should the 
development constitute only a dwelling house, attached dwelling or semi-detached dwelling, 
the allowable FSR would be 0.9:1, for an equivalent sized lot. 
 
The dual occupancy proposes an FSR of 1.24:1 which exceeds the maximum allowable FSR 
of 0.9:1. The proposed variance to the control, as detailed below in this report, is deemed 
unacceptable, as the proposal is inconsistent with neighbouring dwellings, the proposal results 
in adverse impacts and the overall bulk and scale of the proposal is not consistent with 
surrounding sites. 
 

(b) Principle 2 – What is the relevance of the building in which the existing use takes 
place?  
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The development would continue to be used as an attached dual occupancy. 

(c) Principle 3 – What are the impacts of the development on adjoining land?  
 
The impacts of the proposed alterations and additions have been assessed elsewhere in this 
report and are generally considered to be unacceptable resulting in a development of 
unacceptable bulk and scale. 
 

(d) Principle 4 – What is the internal amenity? 
 
The proposed alterations and additions may result in improved internal amenity for the 
occupants of each of the subject dwelling. 
 
Concluding Remarks  
 
The proposal has been assessed against the four (4) planning principles established by the 
NSW Land and Environment Court in relation to existing use rights. The proposal is considered 
to result in undue and adverse impacts to adjoining properties and the streetscape. Whilst the 
FSR does not comply with the IWLEP 2022 requirements, it is a technical breach as a result 
of dual occupancies being excluded from the operation of clause 4.4(2A) of IWLEP 2022.  
 
The following is an assessment of the application with regard to the heads of consideration 
under the provisions of Section 4.15 of the Environmental Planning & Assessments Act 1979. 
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022: 

• Section 1.2 - Aims of Plan 
• Section 2.3 - Land Use Table and Zone Objectives 
• Section 2.7 – Demolition requires development consent  
• Section 4.3C – Landscaped areas for residential accommodation in Zone R1 
• Section 4.4 – Floor space ratio 
• Section 4.5 – Calculation of floor space ratio and site area 
• Section 4.6 – Exceptions to development standards 
• Section 5.10 – Heritage conservation 
• Section 6.1 – Acid sulfate soils  
• Section 6.2 – Earthworks 
• Section 6.3 – Stormwater management 
• Section 6.4 – Terrestrial biodiversity  

 
Section 1.2 - Aims of Plan 
As discussed in detail further in the assessment, the proposal is inconsistent with the 
overarching aims of the IWLEP 2022, specifically aims (b) and (h), where it does not 
adequately conserve the built and cultural heritage of the Inner West and (i) and (j) where it 
does not preserve the amenity of surrounding properties.  

Accordingly, the proposal is not considered in the public interest and is recommended for 
refusal.  
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Section 2.3 Land Use Table and Zone Objectives  
 
The site is zoned R1 – General Residential pursuant to the IWLEP 2022. The IWLEP 2022 
defines the development as a dual occupancy (attached), which means: 
 
2 dwellings on one lot of land that are attached to each other, but does not include a secondary 
dwelling. 
 
The proposal seeks alterations and additions to the existing dual occupancy, which is not 
permissible in the zone and relies on existing use rights. 
 
Notwithstanding, as discussed elsewhere in the assessment, the proposal does not provide 
for a residential development that maintains the character of built and natural features in the 
surrounding area and is therefore inconsistent with the following objectives of the zone: 
 

• To provide housing that is compatible with the character, style, orientation and pattern 
of surrounding buildings, streetscapes, works and landscaped areas. 

• To protect and enhance the amenity of existing and future residents and the 
neighbourhood. 

 
Section 4.3C – Landscaped areas for residential accommodation in Zone R1 and Section 4.4 
– Floor space ratio 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard  Proposal  Non-compliance  
Floor Space Ratio  
Maximum permissible: 0.9:1 or 
267.3m2 

1.24:1 or 366.8m2 37.22% or 99.5m2 

Landscape Area  
Minimum permissible: 20% or 59.4m2 

0% or 0m2 100% or -59.4m2 

(no change to existing non-
compliance) 

Site Coverage  
Max permissible: 60% or 178.2m2 

50.74% or 150.7m2 N/A 

 
Section 4.6 Exceptions to Development Standards  
 
As outlined in table above, the proposal results in a breach of the following development 
standard:  

• Section 4.3C (3)(a)(ii) – Landscaped Area  
• Section 4.4 - Floor Space Ratio  

 
Section 4.3C (3)(a)(ii) – Landscaped Area  
 
It is noted that the 100% departure with the respective landscaped area development standard 
is an existing non-compliance that will not be altered as result of the subject proposal. There 
is no quantifiable landscaped area which meets the definition pursuant to the IWLEP 2022 
due to the existing development and sandstone rock wall to the rear which does not afford any 
deep soil provision.  
 
In the relevant Case Law; Landcorp Australia Pty Ltd v The Council of the City of Sydney 
[2020] NSWLEC 174 [54]-[57] it was established a written Section 4.6 variation is not required 
where a proposal exceeds a standard and the proposal does not alter that exceedance. In the 
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circumstances of this case the subject site is presently devoid of landscaped area and the 
proposal does not seek to alter the exceedance.  
 
Section 4.4 - Floor Space Ratio  
 
The proposal fails to demonstrate that compliance with the development standard is 
unreasonable / unnecessary in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the development standard. As 
discussed throughout this report, the resultant bulk and scale as a consequent of the additional 
99sqm of GFA sought( beyond the maximum) is excessive and has adverse impacts that are 
not warranted in the circumstances. 
 
Section 5.10 – Heritage conservation 
 
The subject property at 5 Hosking Street, Balmain East, is a neutral dwelling located within 
the Balmain East Heritage Conservation Area (C29 in Schedule 5 of the IWLEP 2022). The 
site adjoins the heritage listed House, “Penbroke Villa”, including interiors, at 19 Johnston 
Street, Balmain East, to the rear (north).  
 
It is proposed to demolish the ground and first floor configuration, including the exterior 
elevations and rebuild. The extent of the works essentially results in a contemporary infill 
dwelling. Infill development must not overwhelm its context and should be consistent with the 
predominant scale of development in the vicinity, including height, relationship of floor to 
ceiling heights, dominant ridge line and massing (building volume and size), roof form, three-
dimensional modelling of neighbouring properties and fenestration patterns. 
 
Council’s Heritage Advisor has reviewed the proposal, including amended plans, and has 
provided the following (summarised) comments: 
 
The following elements are not acceptable on heritage grounds: 
 

• The height of the first floor level and the parapet of the roof terrace exceeds the height 
of the corresponding components of the neighbouring dwellings. C8 of Part C1.4 of the 
DCP requires that new development demonstrate respect for the form, scale and sitting 
of the immediate area. C9 of Part C1.4 of the DCP requires that new development 
comply with Part C Section 1.0; which requires that new development make a positive 
contribution to the character, scale, form, sitting, materials, colour and detailing within 
the streetscape. 

• The height of any additional level must relate to the ridgelines of neighbouring roofs, 
e.g. no more than the average height of the ridgelines of the roofs to the neighbouring 
dwellings at No. 3 (RL 24) and No. 7 (RL 23.84). This is required to ensure that any 
alterations and additions ‘fit in’ with the neighbouring context. The parapet height to 
the structure proposed at roof level (RL 24.57), exceeds the established heights of the 
ridgelines of the roof forms of both the adjoining buildings, which will be out of character 
with the height levels within the immediate streetscape. 

• The proposal includes extensive glazing across the southern (front) elevation. C7 d. of 
Part C1.3 of the DCP requires that alterations to the front of an existing dwelling must 
ensure that important elements of the original character of the building and its setting 
are retained where it contributes to the desired future character. The fenestration 
proposed is not supported as it is not complementary to characteristic fenestration in 
the heritage conservation area.    
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• Colours and materials proposed in the Material & Colour Schedule of Finishes are not 
supported. C13 of Part C2.2.2.2 of the DCP states that appropriate materials are 
shaped sandstone, painted timber, and rendered or bagged masonry. Materials, 
finishes, textures and colours must be complementary to the colour schemes of 
contributory dwellings within the streetscape. 

 
With consideration of the above matters, on balance, the proposal is not acceptable from a 
heritage perspective as it will detract from the heritage significance of the Balmain East 
Heritage Conservation Area and is not in accordance with Clause 5.10 Objectives 1(a) and 
(b) in the Inner West LEP 2022 and the relevant objectives and controls in the Leichhardt DCP 
2013. 
 
Subsequently, the proposal is recommended for refusal.  
 
5(c) Draft Environmental Planning Instruments 
 
There are no relevant Draft Environmental Planning Instruments applicable to the subject 
proposal. 
 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of the Leichhardt Development Control Plan 2013. 
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes  
  
Part C  
C1.0 General Provisions No – see discussion 
C1.1 Site and Context Analysis No – see discussion  
C1.2 Demolition No – see discussion 
C1.3 Alterations and additions No – see discussion  
C1.4 Heritage Conservation Areas and Heritage Items No – see discussion  
C1.7 Site Facilities Yes   
C1.8 Contamination Yes   
C1.9 Safety by Design Yes   
C1.11 Parking Yes   
C1.12 Landscaping Yes  
C1.14 Tree Management Yes   
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes 
and Rock Walls 

Yes   

  
Part C: Place – Section 2 Urban Character  
C.2.2.2.2: Balmain East Distinctive Neighbourhood and 
C2.2.2.2(c) South of Darling Street Sub Area 

No – see discussion 
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Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  No – see discussion  
C3.2 Site Layout and Building Design  No – see discussion  
C3.3 Elevation and Materials  No – see discussion  
C3.5 Front Gardens and Dwelling Entries  Yes   
C3.7 Environmental Performance  Yes   
C3.8 Private Open Space  No – see discussion  
C3.9 Solar Access  No – see discussion  
C3.10 Views  No – see discussion  
C3.11 Visual Privacy  No – see discussion  
C3.12 Acoustic Privacy  No – see discussion  
  
  
Part D: Energy  
Section 1 – Energy Management Yes   
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes  
D2.2 Demolition and Construction of All Development  Yes   
D2.3 Residential Development  Yes   
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required with 
Development Applications  

Yes   

E1.1.1 Water Management Statement  Yes   
E1.1.3 Stormwater Drainage Concept Plan  Yes   
E1.2 Water Management  Yes   
E1.2.1 Water Conservation  Yes   
E1.2.2 Managing Stormwater within the Site  Yes   
E1.2.5 Water Disposal  Yes   
  

 
The following provides discussion of the relevant issues: 
 
C1.0 General Provisions 
 
For reasons discussed in this report, the proposal will result in unacceptable amenity impacts. 
In this regard, the proposal does not satisfy and has not demonstrated compliance with the 
following objectives of Part C1.0: 
 

• O4 Amenable: places and spaces provide and support reasonable amenity, including 
solar access, privacy in areas of private open space, visual and acoustic privacy, 
access to views and clean air. 

 
• O6 Compatible: places and spaces contain or respond to the essential elements that 

make up the character of the surrounding area and the desired future character. 
Building heights, setbacks, landscaping and architectural style respond to the desired 
future character. Development within Heritage Conservation Areas or to Heritage 
Items must be responsive to the heritage significance of the item and locality. 
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C1.1 Site and Context Analysis 
 
Although a Site Analysis Plan has been provided, the proposal fails to demonstrate 
compliance with Objective O1 as the proposal is inconsistent with the desired future character 
of the distinctive neighbourhood and heritage conservation area.  

In this regard, the proposal does not satisfy and has not demonstrated compliance with the 
following objective(s) of Part C1.1: 

• O1 To encourage property owners to ensure that the planning and design of their 
development takes into account: 

a) existing site conditions on the site and adjacent and nearby properties; 
d) the potential for amenity impacts such as overshadowing, loss of privacy, 

views or solar access; 
f) the special qualities of the site and its context including urban design, 

streetscape and heritage consideration 
 

C1.2 Demolition 
 
Pursuant to the relevant planning principle [Coorey v Municipality of Hunters Hill [2013] 
NSWLEC 1187], the extent of demolition and alteration of external appearance is such that 
the proposal comprises a new infill dwelling where the majority of the fabric is modified with 
exception of the external walls of the basement level, minor portion of the ground and first 
floor northern elevation and the western elevation comprising the party wall shared with No. 7 
Hosking Street.  While demolition can be supported in theory, the proposed infill dwelling fails 
to demonstrate compliance with a suite of development controls and consistency with the 
desired future character of the heritage conservation area. 

C1.3 Alterations and additions, C1.4 Heritage Conservation Areas and Heritage Items, 
C.2.2.2.2: Balmain East Distinctive Neighbourhood and C2.2.2.2(c) South of Darling Street 
Sub Area, C3.3 Elevation and Materials 
 
The proposal will result in a four storey dwelling as result of the proposed rooftop terrace and 
associated structures. Control C5 of Part C2.2.2.2 of the Leichhardt DCP 2013 states the 
predominant scale of development is two storeys. Although the visibility of the roof top terrace 
is limited from the street due to the narrow width of the road and the respective height of the 
development, the height of any additional level must relate to the ridgelines of neighbouring 
properties. In the context of the subject and adjoining properties, this should be no more than 
the average height of the  ridgelines of  No. 3 (RL 24) and No. 7.(RL 23.84). The proposed RL 
of the subject development is 24.57 thus exceeds the average height of the neighbouring 
properties. The proposed height of the development results in loss of views and associated 
amenity impacts to neighbouring properties, including overshadowing, visual and acoustic 
privacy and bulk and scale. 

Control C6 of Part C2.2.2.2 of the Leichhardt DCP 2013 states that the character of the area 
should be retained by keeping development consistent in architectural style, building form and 
materials. Furthermore, any alterations and additions must be sympathetic to the character of 
the heritage conservation area.  Control C13 of Part C2.2.2.2 states that appropriate materials 
are shaped sandstone, painted timber, and rendered or bagged masonry. The proposal 
includes excessive glazing to the south (front) and eastern elevations. Through previous 



Inner West Local Planning Panel ITEM 4 
 

PAGE 204 

advice, the applicant has been encouraged to work with the existing fenestration to ensure the 
alterations remain complementary to the fenestration of the adjoining semi-detached dwelling 
at No. 7 Hosking Street. Large expanses of glass are not supported  in areas visible from the 
public domain. Openings must be vertically proportioned, employing traditional design (timber 
sash or French doors) and materials (timber frame). Dominancy must be given to 
masonry/solid elements rather than glazed areas. Blank unarticulated walls should also be 
avoided if visible from the public domain. This is not achieved through the amended proposal 
which compromises the integrity of the adjoining property of which the subject dwelling is 
connected in architectural form, fenestration and scale. 

C11 of  Part C2.2.2.2 stipulates that the subject area is sensitive to overshadowing and view 
loss and subsequently, development  should avoid overshadowing and blocking views. The 
proposal results in loss of views and overshadowing as result of the fourth storey addition and 
is not supported.  

Subsequently, the proposal does not meet the following  relevant provisions of the Leichhardt 
DCP 2013: 

• Part C1.3 Alterations and additions, Objectives O1 (a)(b)(c)(d) and Controls C2, C5 
and C7 where it does not preserve the character of the pair of like dwellings and the 
new materials and fenestration are not compatible with its setting and the desired 
future character of the distinctive neighbourhood.   

• C1.4 Heritage Conservation Areas and Heritage Items, Objectives O1(a)(d)(e)(f)(i) and 
Control C8 and C9, where the development does not respect the visual unity of the 
pair of like dwellings nor the form, scale, fenestration and sitting of the heritage 
conservation area.  

• Part C3.3 Elevation and Materials, Objective 1 and Controls C1, C4, C7 and C9 where 
the proposed fenestration and materials and finishes are incompatible with the 
prevailing pattern of development in the distinctive neighbourhood.  
 

C3.1 Residential General Provisions 
 
The proposal does not achieve the residential general provisions of the Leichhardt DCP 2013 
as it does not support the retention of reasonable local amenity and does not respond the 
existing and desired future character of the surrounding area.  
 
In this regard, the proposed development does not satisfy the following relevant objectives of 
the residential provisions: 
 

• O4 To ensure that all residential development is compatible with the scale, form, siting 
and materials of existing adjacent buildings. 

• O7 To ensure that the amenity, including solar access and visual privacy, of the 
development and adjacent properties is not adversely impacted. 

 
C3.2 Site Layout and Building Design 
 
Building Location Zone  
 
Building Location Zone (BLZ) is the part of the subject site where it can be reasonably 
expected that a building can be located. The BLZ is determined by having regard to only the 
main building on the adjacent properties. 
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The proposal provides a fourth floor addition where the adjoining properties do not currently 
feature an equivalent level. In the event of any proposed variation to the BLZ, it must be 
demonstrated that the proposed building is consistent with the pattern of development in the 
immediate locality and the five-part merit test of Control C6 are met. The requirements of the 
control are not achieved for the following reasons: 
 

• Amenity to adjacent properties (i.e. sunlight, privacy, views) is not reasonably 
protected. 

• The proposed development will not be compatible with the existing streetscape, 
desired future character and scale of surrounding development. 

• The height of the development, particularly the ground and first floors (which provide 
2.7m ceiling heights), has not been kept to a minimum to minimise visual bulk and 
scale, as viewed from adjoining properties and the streetscape . 

 
The proposal seeks to alter the first floor rear alignment which results in a departure from the 
equivalent established rear BLZ of the neighbouring properties by approximately 1.5m. This 
is only acceptable where the non-compliance does not result in any streetscape or amenity 
impacts to neighbouring properties and will not encroach into the existing rockface where it 
provides a cantilever.  
 
Side setbacks 
 
The proposal seeks to extend the ground floor addition to the eastern side boundary with a nil 
setback, providing combined basement and ground wall height of approximately 6.8m which 
requires a minimum 1m setback from the boundary. The departure with the sliding scale 
requirements of the control is not supported where the development does not meet the 
requirements of Control C8 as follows: 
 

• The pattern of development within the streetscape is compromised, particularly when 
considering the subject property forms a pair with No. 7 Hosking Street. 

• The bulk and scale of development is not minimised by reduced floor to ceiling heights 
where it provides 2.7m ceiling heights to the ground and first floor levels. 

• The impacts on amenity of adjoining properties, in terms of sunlight and privacy and 
bulk and scale, are not minimised. 

• The reduced setback will diminish the landscape setting of the streetscape when 
viewed from the public domain, with particular concern for the natural sandstone cliff 
face which characterises the distinctive neighbourhood character and setting of the 
heritage conservation area, further comprising the visual curtilage of the heritage Item 
to the north (Pembroke Villa). 
 

Building Height and the Building Envelope 
 
The overall maximum height in storeys shall generally not exceed the height in storeys of the 
main building on adjoining sites. The proposal seeks a four-storey dwelling which is 
uncharacteristic of the density of comparable residential developments in the vicinity, which 
are generally two and three storeys.  
 
The South of Darling Street Sub Area prescribes a maximum building wall height of 6m where 
the existing scale is greater than single storey, however developments are subject to 
limitations based on obstructions to views. 
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The proposal does not comply with the maximum 6m building envelope requirement for the 
distinctive neighbourhood where the first floor balcony and part of the living area, which has 
been extended to the south, breaches beyond the inclined 45 degree plane.  
 
Control C18 stipulates that new development shall generally correspond with both the wall 
height and the roof height of the average of two adjoining developments, making allowance 
for topographical variation in the elevation of those buildings. The adjoining properties provide 
and average  RL of 23.92.  The proposed RL of the subject development is 24.57 which 
exceeds the average height of the neighbouring properties. The proposed height of the 
development results in loss of views and associated amenity impacts to neighbouring 
properties, including overshadowing and bulk and scale and therefore the breach cannot be 
supported.  
 
Given the above, the proposed development is not considered acceptable having regard to  
the proposed setbacks and building location zone. As such, the proposal does not satisfy  
and has not demonstrated compliance with the following objective(s) of Part C3.2: 
 

• O3 To ensure that buildings are constructed within an appropriate Building Location 
Zone (BLZ) from the front and rear boundary to protect neighbourhood features such 
as streetscape, private open space, solar access and views. 

• O4 To ensure that development: 
­ complements the siting, scale and form of adjoining development; and 
­ creates a high level of residential amenity for the site and protects existing  or 

enhances residential amenity of adjoining sites in terms of visual and acoustic 
privacy, air circulation, solar access, daylight, outlook and views 

 
C3.8 Private Open Space, C3.11 Visual Privacy C3.12 Acoustic Privacy 
 
The proposal fails to achieve objective O1 and Control C1 of Section C3.8,  objective O1 and 
Control C4 of Section C3.11 and objective O1 and Control C3 of Section C3.12 where it 
provides a rooftop terrace as private open space which will result in acoustic and visual privacy 
impacts to neighbouring properties.  
 
Providing a rooftop terrace to this property will also set a poor precedence and may result in 
undesirable cumulative impacts in the locality. 
 
C3.9 Solar Access 
 
Solar access diagrams in plan and elevation have been provided for mid-winter. The subject 
and neighbouring properties are oriented north-south, with generally north facing private 
open space. Accordingly, the following controls apply: 
 

• Where the surrounding allotments are orientated north/south and the dwelling has 
north facing glazing serving the main living room, ensure a minimum of three hours 
solar access is maintained between 9am and 3pm during the winter solstice. 

• Where surrounding dwellings currently receive less than the required amount of solar 
access to the main living room between 9am and 3pm during the winter solstice, no 
further reduction of solar access is permitted. 

• Where surrounding dwellings have south facing private open space ensure solar 
access is retained for two hours between 9am and 3pm to 50% of the total area 
during the winter solstice. 
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• Where surrounding dwellings have north facing private open space, ensure solar 
access is retained for three hours between 9am and 3pm to 50% of the total area 
during the winter solstice. 

 
The north facing windows of the dwellings along the southern side of no. 3 Hosking Street 
will be overshadowed as result of the additions, including the fourth storey addition which is 
considered contrary to Objective O1 as follows: 
 

• O1 Development shall: 
d) protect residential amenity for adjoining development; 
f) minimise the degree of overshadowing to neighbouring properties. 

 
There will be no additional overshadowing to the private open space of the neighbouring 
properties at mid-winter.  
 
C3.10 Views 
 
The subject property is located in Balmain East and the surrounding locality is sensitive to 
view loss where many properties enjoy views to Johnstons Bay, Darling Harbour and 
Barangaroo. 
 
An adjoining property owner located at 19 Johnston Street Balmain lodged a submission 
raising concerns relating to view loss from their property. The site was accessed for a view 
loss assessment on the 3 September 2023. The property is upslope and directly to the north 
(rear) of the subject site, thus any increase in height may have subsequent view loss impacts 
of Darling Harbour, Barangaroo and Johnstons Bay across the site towards the south. 
 
 
Planning Principal Assessment 
 
Council relies on the Planning Principles relating to view sharing established by the New South 
Wales Land and Environment Court in Tenacity Consulting v Warringah Council [2004] 
NSWLEC 140 for further assessment against view loss. 
 
The first step is the assessment of views to be affected. Water views are valued more highly 
than land views. Iconic views (eg of the Opera House, the Harbour Bridge or North Head) are 
valued more highly than views without icons. Whole views are valued more highly than partial 
views, e.g. a water view in which the interface between land and water is visible is more 
valuable than one in which it is obscured. 
 
Comment: the existing views enjoyed over the front and rear boundaries of the subject site 
include partial and distant/filtered and whole views of the Sydney CBD skyline including land 
water interface of Darling Harbour, Barangaroo, Jones Bay Wharf, Pyrmont and Anzac Bridge.  
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Figure 1 – Standing view from dining room 
window 

Figure 2 – Standing view from kitchen across 
living room 

  
Figure 3 – Standing view from living room 
window 

Figure 4 – Standing view from rear courtyard  
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Figure 5 – Standing view from master 
bedroom  

Figure 6 – Standing view from master 
bedroom  

  
Figure 7 – Standing view from master 
bedroom balcony  

Figure 8 – Standing view from master 
bedroom window  

  
Figure 9 – Standing view from covered rear 
terrace (photo supplied by applicant) 

Figure 10 – Standing view from covered rear 
terrace (photo supplied by applicant) 
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Figure 11 – Standing view from eastern 
attic bedroom window (photo supplied by 
objector) 

Figure 12 – Standing view from middle attic 
bedroom window (photo supplied by objector) 

 
The second step is to consider from what part of the property the views are obtained. For 
example the protection of views across side boundaries is more difficult than the protection of 
views from front and rear boundaries. In addition, whether the view is enjoyed from a standing 
or sitting position may also be relevant. Sitting views are more difficult to protect than standing 
views. The expectation to retain side views and sitting views is often unrealistic. 
 
Comment: the view is generally obtained from across the front and rear boundary of the 
subject property. The views are moderately filtered views (by foliage within 19 Johnston Street) 
from the dining and kitchen areas of the dwelling which are generally obtained from a standing 
position.  Whole views of land water interface (comprising Barangaroo, Darling Harbour, Jones 
Bay Wharf and Anzac Bridge) are obtained via a standing position from the internal living area. 
Partial views of land water interface comprising Darling Harbour and Jones Bay Wharf is 
obtained from a standing position via the rear courtyard and covered terrace. Standing, filtered 
views of the Barangaroo land water interface are obtained from the master bedroom balcony. 
Land water interface views of Barangaroo and Darling Harbour are obtained from a standing 
position within the master bedroom.  
 
The third step is to assess the extent of the impact. This should be done for the whole of the 
property, not just for the view that is affected. The impact on views from living areas is more 
significant than from bedrooms or service areas (though views from kitchens are highly valued 
because people spend so much time in them).  The impact may be assessed quantitatively, 
but in many cases this can be meaningless. For example, it is unhelpful to say that the view 
loss is 20% if it includes one of the sails of the Opera House.  It is usually more useful to 
assess the view loss qualitatively as negligible, minor, moderate, severe or devastating. 
 
Comment: The views are enjoyed from the internal and external living areas of the dwelling 
and master bedroom (including balcony servicing the master bedroom) and bedrooms at attic 
level.  The view loss as result of the proposed roof top terrace will include a partial loss of the 
heavily filtered view of Barangaroo from the kitchen and dining rooms. The land/water interface 
view of Barangaroo will largely be retained from the living room and land water view corridor 
of Jones Bay Wharf will largely be retained from the rear courtyard and covered terrace. The 
land/water interface view of Barangaroo and Darling Harbour obtained from the master 
bedroom will be retained. The views from the attic level bedrooms will be retained. The filtered 
view of Barangaroo and Darling Harbour will largely be retained. The level of impact is 
considered minor to moderate where the majority of views, including whole, land water 
interface views of Barangaroo, Darling Harbour, Jones Bay Wharf and Anzac Bridge will 
largely be retained from the internal and external living areas, master bedroom and attic 
bedrooms.  
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The fourth step is to assess the reasonableness of the proposal that is causing the impact. A 
development that complies with all planning controls would be considered more reasonable 
than one that breaches them. Where an impact on views arises as a result of non-compliance 
with one or more planning controls, even a moderate impact may be considered unreasonable. 
With a complying proposal, the question should be asked whether a more skilful design could 
provide the applicant with the same development potential and amenity and reduce the impact 
on the views of neighbours. If the answer to that question is no, then the view impact of a 
complying development would probably be considered acceptable and the view sharing 
reasonable. 
 
Comment: The proposal is non-compliant with the planning controls contained within the 
IWLEP and DCP including departures with the FSR development standard of the IWLEP and 
the side setbacks, building wall height, BLZ, heritage and distinctive neighbourhood character 
controls of the DCP.  Accordingly, the minor to moderate view loss is a result of the departure 
with the planning controls is considered unreasonable and is not supported. A compliant 
development (i.e deletion of the roof top terrace and associated structure, compliant wall 
heights and setbacks) would reduce the extent of view loss. 
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality in the following way: 
 

• The proposal will result in unacceptable impacts to the streetscape, desired future 
character of the East Balmain distinctive neighbourhood, South of Darling Street Sub 
Area and broader heritage conservation area. 

• The proposal will result in unacceptable amenity impacts to neighbouring properties, 
with particular respect to view loss, overshadowing, visual and acoustic privacy and 
bulk and scale. 

 
5(f)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the adjoining properties and 
therefore it is considered that the site is unsuitable to accommodate the proposed 
development.  
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 
 
Two (2) submissions in opposition were received in response to the initial notification, noting 
eight (8) were received from the same property. 
 
Due to a system /administrative error in the original notification, the proposal was re-notified 
for a further 14 days and one (1) additional submission in opposition was received in response 
to renotification of the application. It is noted that this submission is associated with the same 
property that provided a submission as part of the initial notification. 
 
The following issues raised in submissions have been discussed in this report: 

- The increase in visual bulk from the development – see Section 5(d),C1.3 
- Loss of visual privacy  – see Section 5(d)(iii), C3.11 
- Impacts to adjoining heritage item – see Section 5(a)(iii), Section 5.10 
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- Impacts to Heritage conservation area - see Section 5(a)(iii), Section 5.10 
- Loss of views – see Section 5(d), C3.10  
- Side setback non-compliance -see Section 5(d), C3.2  
- Private Open Space - see Section 5(d), C3.8 
- Acoustic Privacy see Section 5(d), C3.12 
- Foreshore Visual impact - see Section 5(a)(iii) Section 5.10 
- Lack of Section 4.6 justification for FSR departure – see Section 5(a)(iii) 

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Access during construction  
 
Comment: Standard conditions of consent would be imposed to manage construction on the 
site in the event of any approval.  
 
Incorrect calculation of FSR and landscaped area 
 
Comment: The FSR and Landscaped Area calculations have been undertaken by Council to 
enable an assessment under the relevant provisions of the IWLEP 2022. The calculations  are 
provided in Section 5(a) 
 
Loss of view to sandstone rock wall from the public domain 
 
Comment: The amended proposal provides an increased setback to the eastern boundary 
which may improve the visibility of the rear sandstone cliff face. Notwithstanding, the proposal 
is recommended for refusal.  
 
5(h)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest where it results in a number of departures with 
a suite of planning controls pursuant to the IWLEP 2022 and LDCP 2013 which have a 
subsequent and unreasonable impact upon the amenity of neighbouring properties, the 
streetscape and heritage conservation area and heritage curtilage of the heritage item in 
proximity to the subject site. 
 
6 Referrals 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
Referral Comment  
Engineer Acceptable subject to conditions 
Heritage  The proposal is not supported on heritage grounds. Refer to discussion under 

Part 5(a) and (c) 
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6(b) External 
 
The application was not required to be referred to external agencies. 
 
7. Section 7.11 Contributions/7.12 Levy  
 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area. As the application is recommended for refusal, 
the applicable contribution/levy has not been calculated.   
 
A condition requiring that contribution to be paid should be imposed on any consent granted. 
 
8. Conclusion 
 
The proposal has been considered against the aims, objectives and design parameters 
contained in the Inner West Local Environmental Plan 2022 (IWLEP 2022)  and the  Leichhardt 
Development Control Plan 2013 (Leichhardt DCP 2013). 
 
The development is inconsistent with a suite of objectives and planning controls contained in 
the IWLEP 2022 and Leichhardt DCP 2013 and subsequently, will result in unreasonable 
impacts on the amenity of the adjoining properties, the streetscape  and heritage conservation 
area and is not considered to be in the public interest.  
 
Accordingly, the application cannot be supported and in view of the circumstances, refusal of 
the application is recommended. 
 
 
9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. DA/2023/0080 for 
alterations and additions including new upper level with sauna and roof top pool at Lot 
2 SP19435, 5-7 Hosking Street (known as 5 Hosking Street) Balmain East, for the 
reasons outlined in Attachment A.  

  



Inner West Local Planning Panel ITEM 4 
 

PAGE 214 

Attachment A – Reasons for Refusal  
 

1. The proposal is inconsistent with the Inner West Local Environmental Plan 2022 as 
follows: 
 

i. Section 1.2 Aims of the Plan; Aims (b) and (h), as it does not adequately 
conserve the built and cultural heritage of the Inner West and (i) and (j), where it 
does not preserve the amenity of surrounding properties.  

ii. Section 2.3 Zone Objectives for Zone R1 General Residential, as it does not 
provide for a residential development that maintains the character of built and 
natural features in the surrounding area. 

iii. Section 4.4 Floor Space Ratio; Objectives (1)(a)(b)(c) as it does not provide an 
appropriate density which reflects the locality and transition between 
developments and Objective (1)(d) as it does not minimise adverse impacts on 
local amenity. 

iv. Section 5.10 Heritage Conservation; Objective (1)(a) which seeks to conserve the 
environmental heritage of the Inner West and Objective (1)(b) which seeks to 
conserve the heritage significance of the Balmain East Heritage Conservation 
Area. 

 
2. The proposal is inconsistent with the Leichhardt Development Control Plan 2013 as 

follows: 
 

i. Part 1.0 General Provisions; Objective O4, as it does not support reasonable local 
amenity and Objective O6, as it does not respond the existing and desired future 
character of the surrounding area. 

ii. Part C1.1 Site and Context Analysis, Objective O1(f) as it is inconsistent with the 
desired future character of the distinctive neighbourhood and heritage 
conservation area. 

iii. Part C1.2 Demolition, Objective O3 and Control C1 as the proposed infill 
development is incompatible with the heritage conservation area/ distinctive 
neighbourhood character and is inconsistent with the controls contained in the 
IWLEP 2022 and Leichhardt DCP 2013.  

iv. Part C1.3 Alterations and additions, Objectives O1 (a)(b)(c)(d) and Controls C2, 
C5 and C7 as it does not preserve the character of the pair of like dwellings and 
the new materials and fenestration are not compatible with its setting and the 
desired future character of the distinctive neighbourhood.   

v. Part C1.4 Heritage Conservation, Objectives O1(a)(d)(e)(f)(i) and Control C8 and 
C9, as the development does not respect the visual unity of the pair of like dwellings 
nor the form, scale, fenestration and sitting of the heritage conservation area.  

vi. Part C2.2.2.2 Balmain East Distinctive Neighbourhood; Objective O1, Control C4 
and C11, C12(c) as it does not preserve views of neighbouring properties  and 
Controls C6 and C13 as it does not provide appropriate architectural style and 
materials and finishes  which are in keeping with the character of the locality. 

vii. Part C3.1 Residential General Provisions, Objectives O3, O4, O5 and O7, Controls 
C1(b) and C2 as it provides a development which is incompatible with the 
established setting and character of the neighbourhood and heritage conservation 
area, including form, scale and siting  and which impacts on the amenity of 
neighbouring properties.  
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viii. Part C3.2 Site Layout and Building Design, Objectives O1, O2, O3 and O4 and 
Controls C1, C2, C3 and C6, C7 and C8 as the development does not provide a 
site layout (including building location zone and site setbacks) which retains 
amenity to neighbouring properties and reinforces the distinctive neighbourhood 
and streetscape character. 

ix. Part C3.3 Elevation and Materials, Objective 1 and Controls C1, C4, C7 and C9 as 
the proposed fenestration and materials and finishes are incompatible with the 
prevailing pattern of development in the distinctive neighbourhood.  

x. Part C3.8 Private Open Space, Objective O1 and Control C1(a) as private open 
space is provided at the roof top level which results in unreasonable visual and 
acoustic privacy impacts to neighbouring properties and sets a poor precedent for 
future development in the locality. 

xi. Part C3.9 Solar Access, Objective O1 and Control C13, as the development does 
not retain reasonable solar access to the living room glazing of neighbouring 
properties. 

xii. Part C3.10 Views, Objective O2 and Controls C1 and C3 as the development does 
not minimise view loss which is a result of numerous departures from the IWLEP 
2022 and Leichhardt DCP 2013. 

xiii. Part C3.11 Visual Privacy, Objective O1 and Control C1 as the proposal will result 
in unacceptable visual privacy impacts to neighbouring properties. 

xiv. Part C3.12 Acoustic Privacy, Objective O1 and Controls C3 and C8 as private open 
space is provided at the roof top level which results in unreasonable  acoustic 
privacy impacts to neighbouring properties. 
 

3. The proposal is considered to result in adverse environmental impacts on the built 
environment pursuant to Section 4.15(1)(b) of the Environmental Planning and 
Assessment Act 1979. 
 

4. The proposal is not considered suitable for the site in its current form pursuant to 
Section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979. 
 

5. The proposal is not considered to be in the public interest pursuant to Section 
4.15(1)(e) of the Environmental Planning and Assessment Act 1979. 
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Attachment B - Plans of proposed development 
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Attachment C - Statement of Heritage Significance 
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Attachment D – Draft Conditions of consent in event of approval  
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