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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2022/0946 
Address 7 Leicester Street, MARRICKVILLE  
Proposal Demolition of the existing improvements, subdivision of the 

existing lot into 2 Torrens title allotments and construction of a 
two storey semi-attached dwelling over basement on each lot 
and detached outbuilding and swimming pool at the rear of each 
lot.  

Date of Lodgement 14 November 2022 
Applicant The Trustee for BLU PRINT FAMILY TRUST 
Owner Mr Danny Bakopoulos 

Ms Maria A Ripoll 
Number of Submissions Four (4) 
Value of works $1,246,300.00 
Reason for determination at 
Planning Panel 

Section 4.6 variation (FSR) exceeds 10% 

Main Issues • Subdivision pattern 
• Non-compliance with the FSR development standard 
• Streetscape 
• Solar access  

Recommendation Refusal 
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exception to Development Standards – Floor Space 

Ratio  
Attachment D Draft conditions in the event of approval by Panel 

 
 

 
 
 

 
 
 
 
 

 

LOCALITY MAP 
Subject 
Site 

 

Objectors 
  

Notified 
Area 

 

Supporters 
 

 

 



Inner West Local Planning Panel ITEM 6 
 

PAGE 389 

1. Executive Summary 
 
This report is an assessment of the application submitted to Council for the demolition of the 
existing improvements, subdivision of existing lot into 2 Torrens title allotments and 
construction of a two storey semi-attached dwelling over basement on each lot and detached 
outbuilding and swimming pool at the rear of each lot at 7 Leicester Street, Marrickville. The 
application was notified to surrounding properties and 2 submissions were received in 
response to the notification. 
 
During the assessment of the application, amended plans were submitted by the applicant, 
these are the subject of this assessment report.  
 
The main issues that have arisen from the application include: 
 

• Proposed subdivision pattern; 
• Non-compliance with the FSR development standard; and 
• Streetscape presentation of the proposed development.  

 
The proposed subdivision pattern would be inconsistent with the prevailing subdivision 
pattern within the street and as a result, fails to satisfy the relevant requirements within Part 
3 of Marrickville DCP 2011 (MDCP) concerning Torrens title subdivision. It is considered that 
the Section 4.6 exception relied upon by the applicant fails to demonstrate that compliance 
with the FSR development standard is unreasonable or unnecessary. Furthermore, there are 
insufficient environmental planning grounds identified to justify contravening the 
development standard. As a result, the application fails to satisfy Section 4.6(4) within the 
Inner West Local Environment Plan 2022 (IWLEP). 
 
The proposed development is unsatisfactory in the circumstances and therefore the 
application is recommended for approval.  
 
2. Proposal 
 
This Development Application (DA), in its amended form, seeks Council’s consent for 
demolition of the existing improvements, subdivision of existing lot into 2 Torrens title 
allotments and construction of a two storey semi-attached dwelling over basement on each 
lot and detached outbuilding and swimming pool at the rear of each lot. 
 
The proposed development is further summarised as follows: 
 

• Demolition of the existing dwelling and detached outbuilding; 
• Removal of one tree within the front setback area; 
• Torrens title subdivision into two (2) allotments so as to create two 

side by side rectangular shaped allotments with frontages to Leicester Street; and 
• Construction of a new dwelling on each newly created allotment.  
• The dwelling on Lot 7a (northern lot) incorporates a basement cinema 

room, cellar and storage, single car garage with vehicular access from Leicester 
Street, open plan kitchen/living/dining on the ground floor and 4 bedrooms on the first 
floor.  

• The dwelling on Lot 7 (southern lot) incorporates a basement cinema 
room, cellar and workshop, family room and open plan kitchen/living/dining on the 
ground floor and 4 bedrooms on the first floor. There is no on-site car parking 
proposed for Lot 7. It is noted that in the rear yards, both dwellings are proposed to 
contain an outdoor alfresco, a swimming pool and a detached structure on the rear 
boundary that is labelled as a rumpus/office/gym but also includes a bathroom and 
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laundry.  
 
The proposed allotments would be as follows: 
 

• Lot 7a – 222.9m2 with a 6.09m frontage to Leicester Street 
• Lot 7 – 222.9m2 with a 6.09m frontage to Leicester Street 

 

Figure 1: Proposed subdivision plan 
Figure 2: Proposed Site Plan 

 
3. Site Description 
 
The subject site is located on the eastern side of Leicester Street in-between Victoria Street 
and Edinburgh Road. The site is legally described as Lot 27 in DP 6021 and is commonly 
known as 7 Leicester Street, Marrickville. The site has a frontage to Leicester Street of 
12.19m and an overall site area of 442.6m2.  
 
The site is relatively flat throughout and contains one tree within the front setback area and a 
number of smaller trees/shrubs at the rear of the site. The site currently accommodates an 
existing detached single storey dwelling with detached garage at the rear of the site which is 
accessed via an existing driveway which runs adjacent to the northern side boundary.  
 
An existing street tree is growing on the public verge at the front of the site. Surrounding 
uses are predominately detached single dwellings. Pitched tiled roof forms and low front 
fencing are relatively common throughout.  
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Figure 3: Zoning map extract – subject site identified in red 
 
4. Background 
 
4(a)  Site history 
 
The following table outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
PDA/2020/0414 Pre-Lodgement advice sought for a 

proposal involving demolition of existing 
improvements, Torrens title subdivision 
of the land into 2 lots and construction of 
2 x 2 storey dwelling houses with 
parking.  

Meeting held between the 
applicant and Council on 24 
November 2020. Advice 
issued in letter dated 3 
December 2020.  

PDA/2022/0228 Pre-Lodgement advice sought for a 
proposal involving demolition of existing 
improvements, subdivision of existing lot 
into 2 Torrens Title allotments and 
construction of a two storey semi-
attached dwelling on each lot and 
detached outbuilding at the rear of each 
lot. 

Meeting held between the 
applicant and Council on 31 
August 2022. Advice issued 
in letter dated 28 September 
2022. 
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Surrounding properties 
 
Application Proposal Decision & Date 
DA/2022/0716 5 Leicester Street, Marrickville 

DA seeking consent to demolish part of 
the premises, Torrens title subdivision of 
the site into 2 allotments and carry out 
alterations and additions to provide 2 
two storey dwelling houses with 
associated parking and landscaping.  
 

Refused under Delegated 
Authority on 17 November 
2022.  

NSW Land & 
Environment 
Court No: 
2022/358732 

A Class 1 appeal in respect of 
DA/2022/0716 was filed with the 
NSWLEC on 28 November 2022. 

The proceedings were 
discontinued by the Applicant 
following the Section 34 
conciliation conference.  

 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
14/11/2022 The subject DA was submitted with Council.  
07/12/2022 until 
12/01/2023 

The application was notified. Three (3) submissions were received, 
with a further One (1) submission received after the amended plans 
were submitted 

23/02/2023 A Request for Further Information (RFI) letter was sent from Council to 
the applicant. In summary, the concerns identified within this letter 
related to:  

• proposed subdivision is inconsistent with the prevailing 
cadastral pattern of lots fronting the same street,  

• poor streetscape presentation in respect of the proposed roof 
design, external materials and first floor side setbacks, 

• insufficient information to undertake a thorough analysis of 
solar access/overshadowing, privacy impacts associated with 
rear balconies, extent of first floor rear glazing and windows on 
the ground floor side elevations 

• inadequate new tree planting and various technical issues 
relating to stormwater disposal.  

Ultimately, Council recommended that the application be withdrawn 
and an alternative land use be sought.  

04/04/2023 The applicant provided a written response as well as amended plans 
as a result of Council’s RFI. Some changes were made to the design 
of the proposed roof, rear balconies removed and glazing on the rear 
elevation modified to address the privacy/overlooking concerns raised.  

03/05/2023 Council Officers met with the Applicant and owner to discuss the 
subdivision concerns. Subsequent to this, the Applicant wrote to the 
Manager raising concerns on Council’s position with respect to 
subdivision. It was agreed that amended plans could be submitted.  

19/06/2023 Final amended plans and a clause 4.6 exception (FSR) were 
submitted. Renotification was not required in accordance with the 
Community Engagement Framework. The amended plans are the 
subject of this report. 

 

https://www.innerwest.nsw.gov.au/ArticleDocuments/946/Community%20Engagement%20Framework.pdf.aspx
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5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 
• State Environmental Planning Policy (Transport and Infrastructure) 2021 

 
The following provides further discussion of the relevant issues:  
 
5a(i) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out 
of any development on land unless: 
 

a) it has considered whether the land is contaminated, and 
b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the 
development is proposed to be carried out, and 

c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
In considering the above, there is no evidence of contamination on the site. There is also no 
indication of uses listed in Table 1 of the contaminated land planning guidelines within 
Council’s records. The land will be suitable for the proposed use as there is no indication of 
contamination.  
 
5a(ii) State Environmental Planning Policy (Biodiversity and Conservation) 

2021 
 

Chapter 2 Vegetation in non-rural areas  
 
The application seeks the removal of an existing tree within the front setback area. However, 
Council’s Tree Management Officer has advised that due to its limited size, it is not 
considered to be a prescribed tree and may be removed without Council’s consent.   
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5a(iii) State Environmental Planning Policy (Transport and Infrastructure) 
2021  

 
Chapter 2 Infrastructure 
 
Development likely to affect an electricity transmission or distribution network 
 
The proposed development meets the criteria for referral to the electricity supply authority 
within Section 2.48 of SEPP (Transport and Infrastructure) 2021 and has been referred for 
comment for 21 days. No response has been received.  
 
5a(iv) Inner West Local Environmental Plan 2022 (IWLEP 2022)  
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022: 
 

• Section 1.2 - Aims of Plan 
• Section 2.3 - Land Use Table and Zone Objectives 
• Section 2.7 – Demolition requires development consent 
• Section 2.6 – Subdivision 
• Section 2.7 – Demolition requires development consent  
• Section 4.3 – Height of buildings 
• Section 4.4 – Floor space ratio 
• Section 4.5 – Calculation of floor space ratio and site area 
• Section 4.6 – Exceptions to development standards 
• Section 6.1 – Acid sulfate soils  
• Section 6.2 – Earthworks 
• Section 6.3 – Stormwater management 
• Section 6.8 – Development in areas subject to aircraft noise 

 
Section 1.2 – Aims of Plan 
 
The proposal is inconsistent with the aims of the Plan in that the development proposes a 
subdivision that is inconsistent with the prevailing cadastral pattern of the street and is not 
considered to create a high-quality urban place through design excellence in all elements of 
the built environment in this regard. 
 
Section 2.3 Land Use Table and Zone Objectives  
 
The subject site is zoned R2 – Low Density Residential. The objectives of the R2 zone are 
re-produced below:  
 

• To provide for the housing needs of the community within a low density residential 
environment. 

• To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

• To provide residential development that maintains the character of built and natural 
features in the surrounding area. 

 
The proposed development is consistent with the first objectives concerning providing for the 
housing needs of the community. The second objective is not relevant. The proposed 
development is inconsistent with the objective to provide residential development that 
maintains the character of built and natural features in the surrounding area because the 
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proposal results in a subdivision pattern that is inconsistent with the streetscape and 
introduces semi-detached dwellings in a street that is predominately characterised by 
detached single dwellings on larger lots.  
 
Section 2.6 – Subdivision- consent requirements 
 
The proposal satisfies this section as subdivision is proposed which is permissible with 
consent but is not supported for the reasons identified elsewhere within this report.  
 
Section 2.7 – Demolition requires development consent  
 
The proposal satisfies this section as demolition works are proposed which are permissible 
with consent.  
 
Section 4.3 – Height of Buildings 
 
The maximum allowable height on the land is 9.5m. The proposed development has a 
maximum height of approximately 7.94m which is compliant.  
 
Section 4.4(2C) – Floor Space Ratio 
 
The maximum allowable FSR for each of the subdivided lots is 0.9:1 or 200.6m2. Proposed 
Lot 7a has an FSR of 0.88:1 (196.6m2) and is thus compliant. Proposed Lot 7 has an FSR of 
1.01:1 (225.7m2) which is non-compliant and represents a breach of 25.1m2 or 12.5%. The 
applicant has submitted a Clause 4.6 exception with regards to the FSR breach on proposed 
Lot 7. An assessment against the requirements of Section 4.6 is undertaken below.  
 
Overall, the proposed variation to the FSR development standard is not supported.   
 
Note: The reason for the differing FSR’s between the proposed dwellings is because Lot 7 
incorporates a family room at the front of the ground floor (as opposed to a garage like on 
Lot 7a which is a GFA concession) and includes an area in the basement labelled 
‘Workshop’ (rather than ‘Store’ like on Lot 7a which is a GFA concession) which is calculable 
gross floor area.  
 
Section 4.5 – Calculation of floor space ratio and site area 
The site area and floor space ratio for the proposal has been calculated in accordance with 
the section.  
 
Section 4.6 – Exceptions to Development Standards 
As outlined above, the applicant seeks a variation to the FSR development standard under 
Section 4.4 of the IWLEP 2022 by 32% or 28.1sqm25.1m2 or 12.5% for proposed Lot 7. 
Section 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
Clause 4.4: Floor Space Ratio 
 
A written request has been submitted to Council in accordance with Section 4.6(4)(a)(i) of 
the IWLEP 2022 justifying the proposed contravention of the development standard which is 
summarised as follows: 
 

Development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written request 
from the applicant that seeks to justify the contravention of the development standard by 
demonstrating: 
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a) that compliance with the development standard is unreasonable or unnecessary in 

the circumstances of the case, and 
Comment: The applicant considers that compliance with the FSR development standard is 
unreasonable or unnecessary in the circumstances of the case because the proposed 
development is consistent with the objectives of clause 4.4 – Floor Space Ratio. The 
applicant considers that the proposed development and the variation to the FSR 
development standard meets the underlying objectives which are re-produced below: 
 

a) to establish a maximum floor space ratio to enable appropriate development density 
b) to ensure development density reflects its locality 
c) to provide an appropriate transition between development of different densities 
d) to minimise adverse impacts on local amenity 
e) to increase the tree canopy and to protect the use and enjoyment of private 

properties and the public domain. 
 
The applicant considers that these objectives are achieved despite the non-compliance with 
the numerical control. Having regard to the Clause 4.6 provided, the following planning 
concerns are raised. 
 
The Clause 4.6 exception states that “the additional density occurs below ground level within 
the proposed basement, which is not visible from the street, public domain or surrounding 
properties”. Whilst this may be the case, it is assumed that the FSR control has work to do. It 
would undermine the established maximum FSR control (objective a) to create a habitable 
basement level on the basis that it is not visible. The habitable basement level is not 
necessarily required to ensure compliance with any of the other applicable planning controls 
and is therefore not considered to be reasonable under circumstances wherein it relies upon 
a breach to the maximum FSR for the site.  
 
The proposed development density is not considered to reflect its locality (objective b). In 
this regard, the streetscape along Leicester Street is predominately characterised by low 
scale single storey dwellings on wider allotments. Conversely, the proposed development 
seeks to create two narrower allotments and introduce much larger two storey semi-
detached dwellings on the allotments created. This fails to reflect and reinforce the 
development density of the locality and does not minimise impacts on local amenity in terms 
of the streetscape (objectives b and d). Further discussion on the specific design issues is 
identified under the MDCP 2011 section of this report.  
 

b) that there are sufficient environmental planning grounds to justify contravening the 
development standard. 
 

Comment: In accordance with Initial Action Pty Ltd v Woollahra Municipal Council [2018] 
NSWLEC 118,  in order for there to be 'sufficient' environmental planning grounds to justify a 
written request under clause 4.6, the focus must be on the aspect or element of the 
development that contravenes the development standard and the environmental planning 
grounds advanced in the written request must justify contravening the development 
standard, not simply promote the benefits of carrying out the development as a whole. 
 
The applicant has identified the following environmental planning grounds to justify the 
contravention to the FSR development standard. An assessment against each ground is 
provided: 
 

• Given the development achieves the objectives of the development standard and the 
objectives of the land use zone, and furthermore complies with the applicable State 
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and Council Planning Policies, the proposal has merit and the contravention of the 
development standard is justified. 

 
Comment: The above is not considered to constitute an environmental planning ground(s).  
 

• The proposed addition provides a compliant built form apart from the FSR which is 
subject to this variation request. The additional GFA will not cause any additional 
overshadowing onto adjoining properties or the public domain and does not alter the 
above ground bulk and scale of the development when viewed from the surrounds as 
it is not visible from the street. 

 
Comment: Compliance with all other Council requirements/planning controls does not justify 
a breach to the FSR. If that were the case, the FSR control would have no work to do. An 
absence of impact alone is not considered to be a sufficient environmental planning ground 
in the circumstances of this case.  
 

• The internal amenity afforded to occupants of the dwellings will be improved as a 
result of the increased density by providing additional habitable floor space for the 
enjoyment of future occupants. 

 
Comment: This environmental planning ground promotes the benefits of the development 
which the relevant caselaw prohibits. In any case, the additional floor area is said to be 
below ground within a basement which is not considered to be a location which promotes 
high internal amenity.  
 
Clause 4.6(4) 
 
Development consent must not be granted for development that contravenes a development 
standard unless— 

 
   (a)  the consent authority is satisfied that— 

 
i. the applicant’s written request has adequately addressed the matters 

required to be demonstrated by subclause (3), and 
ii. the proposed development will be in the public interest because it is 

consistent with the objectives of the particular standard and the objectives 
for development within the zone in which the development is proposed to 
be carried out, and 

 
Comment: Council is not satisfied that compliance with the FSR development standard is 
unreasonable or unnecessary in the circumstances of the case because the proposed 
development is not consistent with the objectives of clause 4.4 – FSR (objectives a, b and 
d.) Further, it is considered that the clause 4.6 exception does not demonstrate that there 
are sufficient environmental planning grounds that justify the contravention to the FSR 
development standard.  
 
It is considered that the proposal is inconsistent with the objectives of the FSR development 
standard contained within clause 4.4 of IWLEP 2022 for reasons previously identified and 
therefore would not be in the public interest.  
 
There are no special or unique circumstances associated with the subject site which dictates 
or assists in justify the need for additional gross floor area. Council is not satisfied that the 
applicant’s written request has adequately addressed the matters in clause 4.6(3). Refusal of 
the application is therefore recommended.  
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Section 6.1 – Acid Sulfate Soils 
 
The site is identified as containing Class 5 acid sulfate soils. The proposal is considered to 
adequately satisfy this section as the application does not propose any works that would 
result in any significant adverse impacts to the watertable.  
Section 6.2 - Earthworks 
 
The proposed earthworks are unlikely to have a detrimental impact on environmental 
functions and processes, existing drainage patterns, or soil stability.  
 
Section 6.3 – Stormwater Management 
 
Council’s Development Engineer did not raise any  concerns following review of the 
amended material, subject to various conditions. However, the application is not supported 
for other reasons.  
 
Section 6.8 – Development in areas subject to aircraft noise 
 
The site is located within the ANEF 25-30 contour, and as such an Acoustic Report was 
submitted with the application. The proposal is capable of satisfying this section.  
 
5(c) Draft Environmental Planning Instruments 
 
There are no Draft Environmental Planning Instruments of direct relevance to the proposed 
development.  
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011.  
 
Part of MDCP 2011 Compliance 
Part 2.1 – Urban Design No – see discussion 
Part 2.6 – Acoustic and Visual Privacy No – see discussion  
Part 2.7 – Solar Access and Overshadowing  No – see discussion 
Part 2.9 – Community Safety Yes  – see discussion 
Part 2.10 – Parking No – see discussion  
Part 2.18 – Landscaping and Open Space Yes  
Part 2.21 – Site Facilities and Waste Management Yes   
Part 3 – Subdivision  No – see discussion  
Part 4.1 – Low Density Residential Development  No – see discussion 
Part 9 – Strategic Context No – see discussion 
 
The following provides discussion of the relevant issues: 
 
Part 2 – Generic Provisions 
 
Part 2.1 – Urban Design 
 
The design of the development is not appropriate for the character of the locality having 
regard to its external presentation, in particular the roof form sought as well as the overall 
massing and scale of the development which exacerbates its two storey appearance in a 
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streetscape characterised by single storey dwellings. As a result, the proposed development 
fails to satisfy Part 2.1 of MDCP 2011.  
 
Part 2.6 – Acoustic and Visual Privacy 
 
The acoustic and visual privacy outcomes have generally been resolved in the amended 
plans, however there is an excessive number of windows proposed on the first-floor side 
elevations of the dwellings which results in a perception of overlooking to adjoining 
residential properties. For example, Bedrooms B2 and B3 within each dwelling incorporate 2 
windows within each bedroom. This results in an excessive amount of glazing along the side 
elevations which would be visible from surrounding properties and well as the streetscape 
given that there are single storey dwelling adjoining the site either side. Whilst some side 
elevation first floor windows are considered to be reasonable, the design outcome sought 
represents a significant departure from Control C3(iii) within Part 2.6 which states: 
 

iii. First floor windows and balconies of a building that adjoins a residential 
property must be located so as to face the front or rear of the building.  

 
Part 2.7 – Solar Access and Overshadowing  
 
Solar Access 
 
The relevant controls in this part of MDCP 2011 are: 
 

i. At least one habitable room (other than a bedroom) must have a window having an 
area not less than 15% of the floor area of the room, positioned within 30 degrees 
east and 20 degrees west of true north and allow for direct sunlight for at least two 
hours over a minimum of 50% of the glazed surface between 9.00am and 3.00pm on 
21 June. 

ii. Private open space receives a minimum two hours of direct sunlight over 50% of its 
finished surface between 9.00am and 3.00pm on 21 June. 

 
The following concerns are raised with respect to solar access: 
 

• The solar access diagrams provided include an annotation to a glass roof over the 
living area of the dwelling on proposed Lot 7a. However, this design feature is not 
clearly depicted in the floor plans which appear to show a metal roof in this location. 
Whilst there are east facing glazing elements on the rear elevation(s), solar access 
into the adjacent rear living rooms is not achieved. This is contributed to by the 
covered alfresco areas and the depth of the first floors. It is considered that density 
has been maximised at the expense of residential amenity.  

• The solar access diagrams do not adequately demonstrate compliance with the 
sunlight requirements for the private open space areas. Furthermore, it appears the 
solar access diagrams provided do not account for a dividing fence that would be 
required to be constructed between the proposed lots, the effect of which would be 
additional overshadowing directly within the private open space on Lot 7 (i.e. – the 
southern lot).   

 
Overshadowing 
 
The relevant controls in this part of MDCP 2011 are: 
 
C2 Direct solar access to windows of principal living areas and principal areas of open 

space of nearby residential accommodation must: 
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i. Not be reduced to less than two hours between 9.00am and 3.00pm on 21 June; or 
ii. Where less than two hours of sunlight is currently available on 21 June, solar access 

should not be further reduced. However, if the development proposal results in a 
further decrease in sunlight available on 21 June, Council will consider: 

 
a. The development potential of the site;  
b. The particular circumstances of the neighbouring site(s), for example, the 

proximity of any residential accommodation to the boundary, the resultant 
proximity of windows to the boundary, and whether this makes compliance 
difficult;  

c. Any exceptional circumstances of the subject site such as heritage, built form 
or topography; and  

d. Whether the sunlight available in March to September is significantly reduced, 
such that it impacts upon the functioning of principal living areas and the 
principal areas of open space. To ensure compliance with this control, 
separate shadow diagrams for the March/September period must be 
submitted in accordance with the requirements of C1.  

 
The proposed development would result in additional overshadowing impacts to a dining and 
kitchen windows that are on the northern side elevation of the adjoining dwelling at No.5 
Leicester Street. Existing solar access to these windows is limited (less than 2 hours) 
between 9am-3pm on June 21st and the proposed development would result in a loss of all 
solar access to these windows during this period, resulting in a non-compliance with Control 
C2.   
 
The applicant has provided March/September elevational shadow diagrams which have 
been considered in the assessment of the application and reveal that there would be a 
reduction of 1 hour between approximately 9am-10am. It is considered that the design of the 
development, in particular its density and the length of the first floor(s) fails to mitigate 
against the overshadowing impacts of the proposal which occur to habitable windows on the 
neighbouring property, resulting in a loss of residential amenity which cannot be supported in 
the circumstances.  
 
Part 2.9 – Community Safety 
 
There are no significant concerns raised with respect to community safety. The principal 
entrances to the dwellings would be visible from the street. There is however, a lack of 
windows on the front elevation of the dwelling on Lot 7a, fundamentally due to the garage 
dominating the frontage. As a result, it is considered that Control C5 within Part 2.9.5 is not 
satisfied.  
 
Part 2.10 - Parking 
 
One car parking space is proposed for lot 7a, which is compliant with the numerical controls 
within MDCP 2011. No car parking is proposed for lot 7 which is a shortfall of 1 car parking 
space. Whilst there are circumstances in which new subdivisions are unable to provide car 
parking due to adverse streetscape impacts, the proposed subdivision is not supported. The 
provision of the proposed 6m wide allotments is what creates the potential streetscape 
impacts, if both proposed dwellings were to provide  on-site car parking. It is evident that the 
subdivision pattern sought is unable to support a compliant level of on-site car parking 
without generating a poor streetscape outcome within the front setback areas.   
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Part 3 – Subdivision, Amalgamation and Movement Networks 
 
Part 3.1.1.2 of MDCP 2011 does not contain minimum lot width or area requirements for 
subdivisions, but rather relies on performance based controls that aim to ensure that new 
lots facilitate development that is compatible with the immediate area.  
 
In considering the subdivision, the following objectives and controls within Part 3.2.2 of 
MDCP 2011 are relevant: 
 
O3  To retain the prevailing cadastral character of the street.  
O4  To ensure that the size of new allotments caters for a variety of dwelling and household 

types and permits adequate solar access, areas for open space, landscaping and car 
parking.  

O5  To ensure that the subdivision or amalgamation of sites reflects and reinforces the 
predominant subdivision pattern of the street.  

C5   The proposed subdivision or amalgamation must have characteristics similar to the 
prevailing cadastral pattern of the lots fronting the same street, in terms of area, 
dimensions, shape and orientation. For the purpose of this control, Council generally 
considers the ‘prevailing cadastral pattern’ to be the typical characteristics of up to ten 
allotments on either side of the subject site and corresponding number of allotments 
directly opposite the subject site, if applicable.  

C6   Proposed lots must be of a size, and have dimensions to enable, the siting and 
construction of a dwelling and ancillary buildings that:  

i. Protect any natural or cultural features, including heritage items and their 
curtilage; 

ii. Acknowledge site constraints such as terrain or soil erosion; 
iii. Address the street; 
iv. Minimise impact on neighbours’ amenity including access to sunlight, daylight, 

privacy and views; 
v. Provide useable outdoor open space; 
vi. Provide activities for relaxation, recreation, outdoor dining and children’s play 

areas; and 
vii. Provide convenient pedestrian, bicycle and motor vehicle access and parking.  

 
The above provisions within the DCP sets out two tests for proposed subdivision. The first 
test relates to consistency with, and retaining the prevailing cadastral pattern of the street. It 
is important to note that properties in surrounding streets are not part of the streetscape 
context and therefore are not taken into consideration when determining the prevailing 
subdivision pattern of the street. The second test is related to the ability of the proposed lots 
to support dwellings that reasonably comply with the DCP and provide adequate amenity for 
future occupants and adjoining properties.  
 
The application proposes to subdivide the property into 2 lots. The streetscape is generally 
characterised by detached single storey dwellings, with the exception of a large homestead 
building at the north-western end of the street that has been converted to a residential flat 
building. It is noted that this property fronts Victoria Road and is therefore not a 
consideration in the assessment of the prevailing cadastral pattern.   
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The existing cadastral pattern within Leicester Street is illustrated below:  

 
Figure 4: Cadastral pattern of Leicester Street – subject site identified in red 

 
The following table illustrates the proposed lot dimensions and the approximate dimensions 
of lots within the street:  
 

Number Site Area  Frontage  
Western side of Leicester Street 
10 448.7m2 12.2m  
8 347.9m2 9.6m 
6 362.3m2 10.1m 
4 251.6m2 7.7m 
2 400m2 22.6m 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Eastern side of Leicester Street 
23 437.4m2 11.8m  
21 431.3m2 12.6m 
19 450.8m2 11.9m 
17 430.6m2 11.7m 
15 433.1m2 12.1m 
13 435.9m2 12.1 
11 446.3m2 11.6m 
9 427m2 12.2 
Lot 7a 222.9m2 6.09m 
Lot 7 222.9m2 6.09m 
5 446m2 12.19m 
3 331.6m2 8.9m  
1 392.4m2 0.7m 
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There are 17 lots fronting Leicester Street including the subject site, the prevailing pattern 
would be described as rectangular shaped allotments with a frontage of approximately 12 
metres and area above 400m2. The lots within the street are generally consistent in their 
shape, orientation, size and frontage with the exception of No.’s 1 & 2 and to some degree 
No.4 Leicester Street, these would be considered anomalies in the street and not the 
prevailing pattern. The proposed allotments with a frontage of 6.095m and area of 222.9m2 
would be inconsistent with the prevailing pattern and in particularly in terms of their area, 
being smaller than any other allotment in the street. 
 
In letter dated 30 March 2023, the Applicant’s planner noted: 
 

Whilst the existing streetscape and local context is characterised by existing wide 
allotments, the application demonstrates that the proposed subdivision and lot sizes 
are appropriate for the site and context having regard to the built form outcome 
proposed. 
 

In this regard, the following comments (para 69) from the Commissioner in Fuller v Inner 
West Council [2019] NSWLEC 1506 are noted: 
 

The question also arises as to whether built form is relevant to the determination of 
the prevailing cadastral pattern. Whilst the potential built form on a lot to be created is 
assessed as part of the acceptability or otherwise of a subdivision (control C6 for 
example), I cannot see that it is relevant for the determination of the subdivision 
pattern. A subdivision pattern is just that – the pattern of the lines on a plan. It is not 
where, and in what form, the buildings on the lots are. Control C5 identifies the 
characteristics which together create the cadastral pattern – the area, dimensions, 
shape and orientation of the lots. The DCP does not identify built form as an element 
in that determination.  

 
It is considered that the proposed allotments would not conform to the prevailing pattern in 
terms of their area (sqm), shape or frontage width, therefore failing to meet the requirements 
of Control C5 within Part 3.2.2 of MDCP 2011. The proposal fails to meet objectives O3 and 
O5 and therefore the application cannot be supported. The assessment of the application 
against the other relevant controls in MDCP demonstrates that the lots would not be also to 
satisfy the controls within the MDCP 2011 in relation to parking, streetscape design and 
overshadowing.  
 
Given the above, the development would result in lots that do not meet either subdivision 
test for new lots under Part 3.2.2 of MDCP 2011 and are inconsistent with the relevant 
objectives and controls. The application is recommended for refusal.  
Part 4.1 – Low Density Residential Development 
 
Part 4.1.5 – Streetscape and Design 
 
Control C2 within Part 4.1.5 of the MDCP 2011 sets specific streetscape design guidelines 
for new development and notes that facade design must enhance the existing built character 
by interpreting and translating any positive characteristics found in the surrounding locality 
with particular reference to massing, roof form and finishes and materials. 
 
The existing streetscape is typically characterised by dwellings that feature a hipped roof 
with a gable-ended element fronting the street. The proposed roof form, whilst amended 
during the assessment of the application, is considered to remain unresolved and fails to 
achieve an acceptable streetscape outcome having regard to the existing pattern of 
development within Leicester Street. There is a central portion of the roof on the front 
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elevation that incorporates a hipped roof, however, it does not read as the dominant element 
of the design due to the much larger, higher and predominant roof form behind it. Refer to 
plan extracts below:  

 
Figure 5: Front elevation extract 

Figure 6: Northern side elevation extract 
 
In view of the above, the design of the proposed development is considered to be 
inconsistent with Part 4.1.5 of MDCP 2011 concerning streetscape and design.  
 
Part 4.1.6 – Built form and character 
 
Front setbacks 
 
The proposed front setbacks are generally consistent with adjoining developments and are 
satisfactory.  
Side setbacks 
The proposed lot widths are less than 8m and as such the side setbacks are considered on 
merit in accordance with the requirements within MDCP 2011. The proposed development 
provides 900mm side setbacks on the ground floor and 1500mm side setbacks on the first 
floor (with the exception of minor intrusions associated with the stairs) which are generally 
satisfactory.  
 
Rear setbacks 
 
The rear setbacks are determined on merit. Council is not satisfied that the proposed ground 
and first floor rear setbacks are sufficient in light of the solar access issues identified (see 
discussion under Part 2.7). The inadequate rear setbacks proposed appear to inhibit solar 
access opportunities for the living areas proposed at the rear of the ground floors.  
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The proposed nil setbacks of the detached structures at the rear of the site are generally 
acceptable on the basis that the structure is single storey only and does not cause any 
significant amenity impacts for surrounding properties. Furthermore, there is a large existing 
garage structure in a similar location, also with no side or rear setbacks.  
Site coverage (0-300m2: on merit)  
 
The proposed site coverage for each lot is excessive, is inconsistent with the existing 
character of neighbouring dwellings (objective 015) and does not allow for adequate 
provision of on-site car parking (objective 016).  
 
Park 4.1.7 – Car parking 
 
No car parking is proposed for Lot 7 which is not supported for reasons identified in the Part 
2.10 assessment.  
 
The proposed car parking space for the Lot 7a complies with the numerical requirements 
and minimum dimensions for car parking within Part 2.10 of MDCP 2011. However, the 
following concerns are raised in respect of the relevant car parking requirements within Part 
4.1.7: 
 

• The proposed subdivision pattern is such that the car parking is unable to be 
provided in the preferred manner sought by Control C15 (i.e. – at the rear of the site 
or located at the side of the dwelling); and 

• The proposed garage on Lot 7 is the predominant element on the front façade, sitting 
forward of the main entry and occupying 59% (3.6m) of the proposed frontage. 
Further, it denies the opportunity for windows to be provided on the front façade to 
create activation and surveillance for the street. As a result, the proposed 
development does not satisfy Control C14(iii) which states that car parking structures 
must be located and designed to Not dominate or detract from the appearance of the 
existing dwelling or new development and the streetscape.  

 
Part 9 – Strategic Context 
 
Part 9.15 – Enmore Park (Precinct 15) 
 
The proposed development would be inconsistent with the desired future character of the 
Enmore Park precinct in that it would not maintain the single storey streetscape and/or 
preserve the predominately low density residential character.  
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality in the following way: 
 
Subdivision 
The proposed allotments would not conform to the prevailing cadastral pattern within the 
street in terms of their area (sqm), shape or frontage width.  
 
Streetscape 
The design of the development does not reflect and reinforce the single storey character of 
the existing streetscape.  
 
5(f)  The suitability of the site for the development 
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It is considered that the proposal will have an adverse impact on the adjoining properties and 
the streetscape. Therefore, the site is unsuitable to accommodate the proposed 
development. Fundamentally, it is considered that the subject site is not suitable for Torrens 
title subdivision into 2 allotments.  
 
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 3 submissions were received in response to 
the notification. It is noted that the amended plans did not require re-notification. However, it 
is noted that one of the initial submitters prepared a further submission to re-iterate previous 
comments made.  
 
The following issues raised in submissions have been discussed in this report: 
 

• Overshadowing impacts – see Section 5(d) 
• Privacy/overlooking impacts – See Section 5(d)  
• Insufficient car parking – See Section 5(d)  

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue: Dilapidation report should be prepared for 9 Leicester Street 
Comment: This matter could be addressed through conditions of consent, however, the 
application is not supported for other reasons.  
 
Issue: Excavation for the basement level should only be used for the purposes indicated on 
the plans. 
Comment: This matter could be addressed through conditions of consent, however, the 
application is not supported for other reasons.  
 
Issue: Privacy impacts due to proposed Juliet balconies.  
Comment: The amended plans have deleted the Juliet balconies.  
 
Issue: Potential noise impacts from air conditioning units.  
Comment: This matter could be addressed through conditions of consent, however, the 
application is not supported for other reasons.  
 
Issue: Changes to dividing fence 
Comment: Changes to dividing fences is considered to be a civil matter.  
 
5(h)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed. Given an 
application for subdivision was refused by Council for No.5 Leicester Street, it would be 
prudent to consistently apply this assessment and as such refuse the subject application. 
The proposal is contrary to the public interest. 
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6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above, where relevant.  
 
- Development Engineer 
- Tree Management Officer  
- Waste Management  
- Urban Design 
 
6(a) External  
 
The application was referred to Ausgrid (see discussion under SEPP (Transport and 
Infrastructure) 2021)).  
 
7. Section 7.11 Contributions 
 
Section 7.11 contributions payable for the proposal. The carrying out of the proposed 
development would result in an increased demand for public amenities and public services 
within the area. A condition requiring that contribution to be paid should be imposed on any 
consent granted. 
 
8. Conclusion 
 
The proposal does not comply with the aims, objectives and design parameters contained in 
Inner West Local Environmental Plan 2022 and Marrickville Development Control Plan 2011.   
 
The development would result in significant impacts on the amenity of the adjoining 
properties and the streetscape and is not considered to be in the public interest.   
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
9. Recommendation 
 
A. The applicant has made a written request pursuant to Section 4.6 – Exceptions to 

development standards of the Inner West Local Environmental Plan 2022 to vary 
Section 4.4 – Floor Space Ratio. After considering the request, the Panel is not 
satisfied that compliance with the floor space ratio development standard is 
unnecessary in the circumstances of the case and that there are not sufficient 
environmental grounds identified to support the variation. The proposed development 
will not be in the public interest because the exceedance is inconsistent with the 
objectives of the standard and of the zone in which the development is to be carried 
out.  

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16(1)(b) of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. DA/2022/0946 for 
demolition of the existing improvements,  subdivision of existing lot into 2 Torrens title 
allotments and construction of a two storey semi-attached dwelling over basement on 
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each lot and detached outbuilding and swimming pool at the rear of each lot at 7 
Leicester Street, Marrickville for the following reason outlined in Attachment A below. 
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Attachment A – Reasons for refusal  
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Attachment B – Plans of proposed development 
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Attachment C- Section 4.6 Exception to Development Standards  
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Attachment D- Draft conditions in the event of approval by Panel 
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