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DEVELOPMENT ASSESSMENT REPORT 

Application No. MOD/2023/0128 
Address 198-200 Norton Street LEICHHARDT  NSW  2040 
Proposal Development Application - Modification to original restaurant approval to 

allow additional late night trading hours 
Date of Lodgement 18 May 2023 
Applicant Masrur Ali 
Owner Mr Giuseppe Farsaci 

Mrs Marian Farsaci 
Number of Submissions 28 
Value of works $40,000.00 
Reason for determination 
at Planning Panel 

Number of submissions  

Main Issues Noise 
Hours of Operation 
Parking 

Recommendation Approved with Conditions  
Attachment A Recommended modified conditions of consent 
Attachment B Plans of proposed development 
Attachment C  Original Notice of Determination DA.396/94 
Attachment D  Plan of Management  
Attachment E Acoustic Report  
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Note: Two (2) objections did not provide an identifiable residential address. 



Inner West Local Planning Panel ITEM 4 
 

PAGE 260 

1. Executive Summary 
This report is an assessment of the application submitted to Council for Modification to 
DA.396/94 to allow additional late night trading hours for the original restaurant approval at 
198-200 Norton Street LEICHHARDT. 
 
The application was notified to surrounding properties and 28 registered submissions were 
received in response to the notification. 
 
The main issues that have arisen from the application include:  
 

• Hours of Operation 
• Noise (venue & public arena) 
• Use (pseudo night club) 
• Parking 

 
The hours of operation sought, being until midnight, Sunday to Thursday and 2:00am (the 
following day) Friday and Saturday are not supported. However, Sunday trading until10pm is 
recommended in addition to an additional 30mins above the existing hours from Monday to 
Saturday (until 11:30pm). The reason for this recommendation is in response to objections 
raised, the location of the premises, the residential surrounding locale and lack of support 
from NSW Police. 
 
2. Proposal 
 
The proposal seeks to modify the last know consent on the premises being, DA.396/94 
which approved a restaurant & coffee shop (defined under the Inner West Local 
Environmental Plan 2022 (IWLEP) as Food & Drink Premises) on 9 December 1994. The 
modification proposes to change the trading hours under condition 1 of the original consent: 
 
From 
 

• Monday to Saturday: 9:00am – 11:00pm 
• Sunday: No trading 

 
To 
 

• Monday to Thursday: 9:00am till Midnight 
• Friday and Saturday: 9:00am till 2:00am (the following day) 
• Sunday: 9:00am till Midnight 

 
There are no building works proposed as part of this modification application. 
 
3. Site Description 
 
The subject site is located on the western side of Norton Street, between Allen and 
Macauley Streets. The site consists of Lot 3 & 4 DP 32300, is rectangular in shape and is 
located within the E1 Local Centre and is located as part of a row of commercial premises 
legally described as 198-200 Norton Street LEICHHARDT  NSW  2040. 
 
The site has a frontage to Norton Street and rear lane access to an un-named lane. Due to 
the fall of the land, the building has single storey presentation to Norton Street and double 
storey presentation to the unnamed lane, being the lower part basement level.   
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The site supports a commercial premises with access to a lower part basement level with 
vehicle access and on-site parking to the lane. The premises is located within a heritage 
conservation area. The property is identified as a flood prone lot. 
 
It is noted that on inspection, the nominated basement parking area had been modified 
without consent to cold and dry food storage and food manufacturing rather than parking. 
This is being dealt with by Councils Compliance Section. The site is located outside the 
Leichhardt Development Control Plan 2013 – Late night trading area, see figure 2. 
 

 
Figure 1 – IWLEP 2020 - Zoning Map, subject site in red 
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Figure 2 - LDCP2013 - Late Night Trading Area shown hatched, subject site in red 
 
4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
DA369/94 Change of use from Gymnasium to 

Restaurant & Coffee Shop 
Approved 
9 December 1994 

CDC/2023/0051  Complying Development Certificate - 
Council - Revised Non-structural layout 
and use of basement for cold room 
storage and preparation. 

Under Assessment 
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Adjoining Restaurant trading hours 
 
Address Name Trading Hours (Weekend Friday and 

Saturday only) 
186 Norton Street Il Cugino Pizzeria Friday and Saturday 12:00pm till 9:00pm 
171 Norton Street Bar Italia Friday & Saturday 8:00am till 11:00pm 
172 Norton Street  Homykai Friday & Saturday 5:30pm till 10:00pm 
165 Norton Street Café Jolly Friday to Sunday 8:30am to 10:00pm 
163 Norton Street Aperitivo Friday & Saturday 5:00pm till 10:30pm 
159 Norton Street Capricco Osteria Friday 4:00pm till 10:00pm Saturday 

12:00pm till 10:00pm 
 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
22/5/2023 Application lodged and accepted with payment 
31/05/2023 Site inspection 
21/06/2023 Discussion with Planning, Compliance & Fire re issues identified from 

site meeting pertaining to fire exit & unauthorised use of basement 
parking area. 
Resolution with Fire – Compliance after required modifications 
Resolution with Compliance – Matter to be addressed under 
subsequent Building Information Certificate and Development 
Application - Pending 

12/7/2023 The applicant applied for and was granted a liquor licence – on-
premises licence subject to conditions – Licence reference 
LIQO660037317 by Independent Liquor & Gaming Authority 

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Section 4.55(2) Modification 
 
Section 4.55(2) of the EPA Act 1979 allows a consent authority to modify a development 
consent granted by it, if: 

 
“(a)  it is satisfied that the development to which the consent as modified relates is 

substantially the same development as the development for which consent was 
originally granted and before that consent as originally granted was modified (if at 
all), and 

(b)  it has consulted with the relevant Minister, public authority or approval body (within 
the meaning of Division 4.8) in respect of a condition imposed as a requirement of a 
concurrence to the consent or in accordance with the general terms of an approval 
proposed to be granted by the approval body and that Minister, authority or body has 
not, within 21 days after being consulted, objected to the modification of that consent, 
and 

(c)  it has notified the application in accordance with— 
(i)  the regulations, if the regulations so require, or 
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(ii)  a development control plan, if the consent authority is a council that has made a 
development control plan that requires the notification or advertising of 
applications for modification of a development consent, and 

(d)  it has considered any submissions made concerning the proposed modification within 
the period prescribed by the regulations or provided by the development control plan, 
as the case may be.” 

In considering the above: 
• Although there are a of number allegations that the premises are being used as a 

pseudo night club and complaints regarding the consumption of shisha (Smoking) 
inside the premises, the essence of the operation is food and drink premises, 
restaurant and café therefore Council is satisfied the development as modified is 
substantially the same as the original consent. 

• The proposed modifications generally retain the approved envelope of the building 

• The balance of the proposed modifications will not result in any adverse amenity 
impacts to neighbouring properties subject to the imposition of appropriate 
conditions. 

• The environmental and streetscape impacts are minimal as discussed elsewhere in 
the report, subject to conditions 

• The proposed modification does not require concurrence or GTA from any approval 
body. 

• The application was notified to surrounding properties, including those who made a 
submission against the original application sought to be modified, where identifiable. 

 
5(b) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
The following provides further discussion of the relevant issues:  
 
5(b)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out 
of any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated 
before the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site.  
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There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
 
5(b)(ii) State Environmental Planning Policy (Biodiversity and Conservation) 

2021 
 

Chapter 10 Sydney Harbour Catchment  
 
The site is not located within the foreshores and waterways area, a Strategic Foreshore site 
or listed as an item of environmental heritage under the SEPP and as such only the aims of 
the plan are applicable. The proposal is consistent with these aims. 
 
5(b)(iii) Inner West Local Environmental Plan 2022 (IWLEP 2022) 
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022: 
 

• Section 1.2 - Aims of Plan 
• Section 2.3 - Land Use Table and Zone Objectives 
• Section 4.4 – Floor space ratio 
• Section 4.5 – Calculation of floor space ratio and site area 
• Section 5.3 – Development near zone boundaries 
• Section 5.10 – Heritage conservation 
• Section 6.1 – Acid sulfate soils  
• Section 6.3 – Stormwater management 

 
Section 2.3 Land Use Table and Zone Objectives  
 
The site is zoned E1 Local Centre under the IWLEP 2022. The IWLEP 2022 defines the 
development as: 
 
food and drink premises means premises that are used for the preparation and retail sale 
of food or drink (or both) for immediate consumption on or off the premises, and includes any 
of the following— 

(a)  a restaurant or cafe, 
(b)  take away food and drink premises, 
(c)  a pub, 
(d)  a small bar. 

 
The modified development is permitted with consent within the land use table. The 
development is consistent with the objectives of the E1 zone. 
 
Section 4 Principal Development Standards 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal Complies 
Floor Space Ratio 
Maximum permissible:   1:1 or 414.8sqm 

0.75:1 or 309.7sqm 
(unchanged) 

Yes 
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It is noted that the result of the site inspection on 31 May 2023 the basement carpark 
identified on the submitted plans for 8 vehicle parking spaces (tandem) had been converted 
to wet & dry store and food manufacturing which would constitute additional gross floor area.  
The matter is currently under investigation at the time of writing this report (CDC/2023/0051). 
The unauthorised floor area change does not constitute part of this application and would be 
required to be dealt with a separate future application. Given no works are proposed under 
this application, no plans will be stamped as part of any consent.  
 
5(c) Draft Environmental Planning Instruments 
 
N/A 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013  
 
The following provides discussion of the relevant issues: 
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
B2.1 Planning for Active Living  Yes 
B3.1 Social Impact Assessment  Yes 
  
Part C  
C1.1 Site and Context Analysis Yes – No change 
C1.4 Heritage Conservation Areas and Heritage Items Yes – No change 
C1.7 Site Facilities Yes 
C1.8 Contamination N/A 
C1.10 Equity of Access and Mobility Yes - No change 
C1.11 Parking Yes – no change - see 

discussion 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

Yes - No change 

C1.18 Laneways Yes – No change 
  
Part C: Place – Section 2 Urban Character  
C2.2.3.5 Leichhardt Commercial Distinctive Neighbourhood 
Norton Street - Centro Sub Area – Section C2.2.3.5(c) 

Yes 

  
Part C: Place – Section 3 – Residential Provisions N/A 
  
Part C: Place – Section 4 – Non-Residential Provisions  
C4.1 Objectives for Non-Residential Zones Yes 
C4.2 Site Layout and Building Design Yes 
C4.4 Elevation and Materials Yes 
C4.5 Interface Amenity No – see discussion 
C4.6 Shopfronts Yes 
C4.11 Licenced Premises No – see discussion 
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Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management Yes 
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  N/A 
D2.4 Non-Residential Development  Yes 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.7 Wastewater Management  Yes 
  
Part F: Food N/A 
  
Part G: Site Specific Controls N/A 
 
The following provides discussion of the relevant issues: 
 
C1.11 Parking 
 
An inspection of the premises by Council staff during the assessment revealed that the 
basement parking for 8 vehicles required under the existing consent were not operational. 
The matter of the unauthorised use is yet to be determined and is subject of an ongoing 
investigation and subject to a CDC application under assessment (CDC/2023/0051). As 
such, there is no parking changes proposed under this application and the current required 
number of spaces is compliant.  
 
C4.1 Objectives for Non-Residential Zones 
 
It is considered that the granting of extended hours, specifically late-night trading hours for 
the restaurant will not meet the objectives of the clause when assessing the location and 
operation of the premises located adjacent to residential zones, feedback from community, 
NSW Police and Council Compliance and Health Sections response. It is considered that the 
following objectives are not met: 
 

O5 - To enhance the capacity of the community to meet future changes in resource 
availability, climate, social, economic and environmental conditions by supporting 
main street centres which are the focus of the community.  
O8 -  To achieve an appropriate balance between promoting economic prosperity 
and protecting established residential amenity.  
O9 - To achieve a high quality urban environment where buildings make a positive 
contribution to the function and visual quality of the public domain and streetscape. 
O10 - To ensure a sensitive transition to adjoining residential areas at zoning 
boundaries. 

 
The Plan of Management submitted with the application, specifically Sections 6.17 Amenity 
of Neighbourhood and Behaviour of Patrons and Section 6.19 Noise, cannot be relied upon 
due to the issuing of a liquor license during the assessment process which contradicts the 
POM, and inconsistencies of the Acoustic Report outlined further in this report. As such 
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Council cannot be satisfied that the extended hours proposed will result in a development 
that meets the above objectives.  
 
C4.5 Interface Amenity 
 
The subject site is approved as a restaurant and café located in the E1 Local Centre Zone. 
The premises is outside of the Late-Night Trading Area as shown in Figure 2 earlier in this 
report (Appendix F LDCP2013) nor is it located in a recognised shopping street under 
C1.11.7 of the LDCP2013.  
 
Matters relating to patron behaviour, noise from the venue, amplified music, proposed hours 
of operation, and non-compliance with the approved operating hours, in addition to noise 
complaints to Inner West Council and NSW Police are matters relevant for consideration 
when assessing an application under the objectives and controls under this part. 
 
An external referral from NSW Police objects to the extension of trading hours and identified 
concern over behavioural issues and on-going noise complaints pertinent to the restaurant 
operating outside of the approved hours on Friday and Saturday until 2am (the following 
morning of the days trade). 
 
Due to the close proximity of adjoining residential zone and objections from neighbours in 
relation to noise (music) from the venue and its patrons (waiting, entering and exiting the 
venue) and the alleged use of the restaurant as a night club, NSW Police considers the 
venue is not operating solely as a restaurant, by definition, and has been found not to be 
operating in accordance with the existing consent. Given the above it is not considered that 
the development meets objective O1 as it would result in unreasonable noise and nuisance 
to the surrounding area.  
 
C4.11 Licenced Premises 
 
During the assessment of this application the applicant was granted a on-premises liquor 
licence granted on the 12 July 2023 by Independent Liquor & Gaming Authority with 
conditions to comply with Smoke Free Environment Act 2000.  
 
Council considers the following hours of operation to be imposed by way of condition to 
ensure that the 198-200 Norton Street operates as a restaurant that is appropriate for its 
locale. 
 
As mentioned under C4.5, NSW Police have concern of the premises trading as late night 
hours. NSW Police provided a submission in response to the application and raised concern 
if Council were to support the extended late night trading houses due to ongoing complaints 
of noise from the venue 
 
Councils internal Environmental Health Officer assessed the acoustic report prepared by 
Acoustic Noise & Vibration Solutions P/L dated 28 April 2023 and concluded that the report 
appears to be confused as to what sound was being assessed and what is permitted for the 
business to comply with noise criteria. Council officers inspected and found that amplified 
music and a DJ were in operation. Commentary regarding noise reduction through the glass 
façade is unfounded. It was also advised that the acoustic report failed to provide 
assessment in regard to the amplified music on the site in operation and that the acoustic 
report appears conflicted. As such the acoustic report was insufficient for Council to support 
the extended hours proposed.  
 
Council has received numerous complaints in relation to the premises trading outside their 
current approved hours, which is further informed by evidence advertised on their website 
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and social media of longer hours. The operator of the restaurant has been investigated by 
Councils Compliance Section due to operating outside their approved hours and noise. This 
results in Council not being confident or satisfied that the late hours being requested would 
be adhered to if supported. 
It is considered that the objectives under this section are considered not able to be achieved 
if late night hours were supported by Council, as the premises has not demonstrated in the 
documentation provided nor the current operation that they are capable of meeting the 
following: 
 
O1 To ensure that development, including the cumulative impact of development:  

 
a. is compatible with the distinct village character of the area’s centres;  
b. is of a scale, form and design that is compatible with the character of the 
neighbourhood;  
c. ensures a high level of safety and security;  
d. does not have significant adverse amenity impacts on the neighbourhood, 
considering:  
 

i. ii. iii. location and context of the premises, including proximity to sensitive and 
residential land uses; 

ii. primary and secondary uses of the premises and the proposed hours of 
operation;  

iii. surrounding business uses and the predominant business hours of the area; 
iv. size and capacity of the premises;  
v. operation of the premises during day time hours; 
vi. strength of the plan of management and its ability to manage potential 

impacts on surrounding areas;  
vii. safety, security and crime prevention measures; and 
viii. public transport arrangements.  

e. ensures large venues are not concentrated; and  
f. provides for the development of innovative small bars in appropriate locations that 
enhance the area’s vibrancy and night-time economy and promote the area’s centres 
as unique, innovative, culturally diverse and low impact entertainment destinations of 
choice.. 

 
Control C5 allows for trading 8:00am to 10:00pm, with hours outside of this considered on 
merit. Control C8 allows for later trading on Thursday, Friday and Saturday night where it is 
demonstrated that the hours will not have an adverse impact on the amenity of the 
surrounding area. Given the information outlined in this report, it is considered that Council 
cannot support trading until Midnight (Monday-Thursday) or 2:00am (Friday and Saturday) 
as proposed and that the following hours are more suitable given the site history, objections, 
internal and external referral comments, and lack of adequate acoustic report. 
 

• Monday to Saturday – 9:00am till 11:30pm. 
• Sunday – 9:00am till 10:00pm (Cease service of food & Alcohol 30 mins 

prior) 
 
This condition will ensure the objectives and controls of the clause are met, whilst allowing 
the operator to trade for an additional 30 mins and trade on Sunday in line with similar 
surrounding uses. 
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5(e) The Likely Impacts 
 
The assessment of the modification application demonstrates that the requested hours 
would have detrimental impacts on the amenity of the surrounding area, subject to the 
recommended reduced hours, the proposal will have minimal impact in the locality. 
 
 
5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application, subject to conditions. 
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 28 registered submissions were received in 
response to the notification. Elimination of duplicated submissions results in the total number 
of submissions being 17, the sentiment as follows: 
 

• 1 in support 
• 16 in objection 

 
The objections raised the following issues which have been discussed earlier in Section 5d) 
of this report: 
 

• Hours of operation (7 days a week and 2am trading Friday & Saturday) 
• Parking 
• Noise (Patron noise when smoking, leaving, or waiting for pick up on street, patron, 

and operational noise when bifold doors open, hotted up cars on street) 
• Noise (From restaurant – drums, patrons, amplified music, and DJ) 

 
The following objections have been raised which are discussed below:  
 

• Alcohol consumption surrounding venue 
• Smoking of Shisha (unregulated) 
• Trading outside approved hours 
• Trading as a pseudo night club 
• Pedestrian safety, proximity to zebra crossing 

 
The consumption of alcohol outside the venue should be greatly decreased with the granting 
of an on-licence liquor licence by the Liquor and Gaming Authority 
 
The matter of smoking on the premises is outside of Councils jurisdiction. The condition of 
the liquor licence and the requirement for the operator to abide by the Smoke Free 
Environment Act 2000. 
 
Trading outside the hour’s operation is being dealt with councils Compliance Section. The 
formalisation of modified hours should reduce non-compliance. 
 
The recommended hours of operation should curb the matter of the venue operating as a 
pseudo night club 
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The concerns in relation to the nearby zebra crossing pedestrian safety should be 
adequately addressed by the limitation on trading hours. 
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest subject to the recommended conditions. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections and issues raised in those 
referrals have been discussed in section 5 above. 
 
- Health – not supported 
- Development Engineer - supported 
 
6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals have been discussed in section 5 above. 
 
- NSW Police – not supported 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions or 7.12 levies are not payable for the proposal.  
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 
2013. 
 
The development as modified to reduce the extended trading hours sought will not result in 
any significant impacts on the amenity of the adjoining premises and properties and is 
considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to approve Application No. MOD/2023/0128 for 
Development Application DA.396/94 Modification to original restaurant approval to 
allow additional trading hours at 198-200 Norton Street, Leichhardt subject to the 
conditions listed in Attachment A below.  
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Attachment A – Recommended modified conditions of consent 
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Attachment B – Plans of submitted with application  
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Attachment C – Original Notice of Determination DA.396/94 
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Attachment D – Plan of Management  
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Attachment E – Acoustic Report 
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