
Inner West Local Planning Panel ITEM 3 
 

PAGE 146 
 

 
DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2022/0795 
Address 3 Emily Street LEICHHARDT  NSW  2040 
Proposal Demolition of existing structures and construction of  two semi-

detached dwellings with car parking on separate allotments of 
land, and associated works, including boundary alignment to 
create 2 equal lots 

Date of Lodgement 26 September 2022 
Applicant Kenny Hollows C/- Development Design PTY LTD 
Owner Ms Romie Safi 
Number of Submissions 4 
Value of works $975,792.00 
Reason for determination at 
Planning Panel 

Section 4.6 variation exceeds 10% (Minimum Subdivision Lot 
Size) 

Main Issues Variation to Minimum Subdivision Lot Size and FSR 
development standards, bulk and scale, solar access, view loss 

Recommendation Approval subject to Conditions  
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exceptions to Development Standards  
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for demolition of existing 
structures and construction of  two semi-detached dwellings with car parking on separate 
allotments of land, and associated works, including boundary alignment to create 2 equal 
lots at 3 Emily Street Leichhardt.  
 
The application was notified to surrounding properties and three (3) submissions were 
received in response to the notification. 
 
The main issues that have arisen from the application include: 
 

• Section 4.6 variation to Minimum Subdivision Lot Size and FSR development 
standards; 

• Bulk and scale; 
• Solar access; and 
• View loss. 

Amended plans were submitted during the assessment of the application in response to a 
request from Council, which are the subject of this assessment report. Subject to conditions, 
the non-compliances are acceptable on merit for the reasons outlined in this assessment 
report and therefore the application is recommended for approval.  
 
2. Proposal 
 

• Demolition of existing dwelling;  
• Construction of  two x two storey semi-detached dwellings;  
• Rear open hardstand car parking on each allotment; 
• Boundary adjustment to create two (2) equal lots of 176.48m2 ; and 
• Tree removal and landscaping. 

 
3. Site Description 
 
The subject site is located on the northern side of Emily Street, between Hearn and 
Macquarie Street, Leichhardt. The site comprises two allotments, legally defined as Lot 8 
and 9 in DP 715831. The combined site area is approximately 352.96m2 with a combined 
front and rear setback width of 11.58m and length of 30.48m. The rear boundary provides 
vehicular access to an unnamed lane. The individual allotments currently achieve site areas 
of 185.78m2 (Lot 8) and 167.18m2. (Lot 9) 
 
An existing single storey brick dwelling with tile roof is located on the site and a number of 
detached sheds, garage and outbuildings along the rear boundary. The site accommodates 
a number of small trees less than 6m in height within the rear setback and a mature Cheese 
Tree within the adjacent Council reserve on Emily Street.  
 
Surrounding land uses are predominantly single and two storey dwelling houses of varying 
architectural design. 
 
The site is zoned R1 – General Residential pursuant to the Inner West Local Environmental 
Plan 2022 and is located within the Piperston Distinctive Neighbourhood. The site is not 
identified as a heritage item, nor is it located within a Heritage Conservation Area. The site is 
within the ANEF 20-25 contours. The site is not identified as flood affected.  
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Figure 1 – Land zoning map 

 
Figure 2 – Aerial map of subject site 

 

 
Figure 3 – Streetscape photograph of subject site viewed from Emily Street 
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4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site 
 
N/A 
 
Surrounding properties 
 
7 Emily Street Leichhardt 
Application Proposal Decision & Date 
D/2015/21 Demolition of existing house. Construction of new two 

storey house and associated landscaping and fencing 
Approved – 12/05/2015 

 
13 Emily Street Leichhardt 
Application Proposal Decision & Date 
D/2015/499 Alterations and additions to existing dwelling incuding 

new first floor addition 
Approved – 02/12/2016 

 
4(b) Application history 
 
The following outlines the relevant history of the subject application.  
 
On the 13 December 2022, Council wrote to the Applicant seeking a Request for Information 
(RFI). The RFI raised a number of issues with the proposal, summarised as follows: 
 

• Minimum lot size less than the required 200m2 prescribed by the IWLEP 2022 and 
subsequent requirement for a Section 4.6 Variation Request; 

• Bulk and scale attributed to departure with FSR and minimum lot size development 
standards and minimum side setback requirements pursuant to the Leichhardt DCP 

• Solar access to private open space of each proposed new dwelling  
• Provision of an overland flow path to achieve adequate stormwater management 

provisions on the site  
• Inadequate minimum dimensions of proposed car parking  
• View loss assessment 
• Visual privacy to proposed bathroom windows. 

 
The applicant provided amended plans (Issue B) in response to the above. Post review of 
the amended plans, Council subsequently issued further supplementary design amendment 
advice to further address concerns raised with streetscape presentation and bulk and scale. 
 
Subsequently, a second set of amendment plans (Issue C) were submitted during the 
assessment of the application in order to address the matters raised in both Council’s RFI 
and additional design amendment advice. A third set of plans (also Issue C) including cross 
sections were submitted as result of a further RFI request. This set of amended plans are 
the subject of this assessment.   
 
The amendments carried out (Issue C drawings) compared to the originally notified proposal 
include: 
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• Reductions in the heights of the dwellings; 
• Provision of increased setbacks from the front and side boundaries to the ground 

floor front portions of the dwellings (including to provide necessary overland flow 
paths for stormwater to the side boundaries in accordance with Council Engineer’s 
requirements) with a subsequent reduction in FSR to both lots;  

• A reduction in the size of the first floor front balconies; and 
• Reduction in extent of planter beds to the first floor at the front of the dwellings; and 
• Adjustments to front fenestrations. 

 
Given the amendments result in a reduced or lesser development with a subsequently 
reduced impacts on adjoining properties, renotification was not required in accordance with 
Community Engagement Framework. 
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Transport and Infrastructure) 2021 
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
Chapter 2 Coastal management 
 
The SEPP aims to ensure that future coastal development is appropriate and sensitive to its 
coastal location and category.  
 
The proposed development will not adversely affect any coastal processes or values. 
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out 
of any development on land unless: 

https://www.innerwest.nsw.gov.au/ArticleDocuments/946/Community%20Engagement%20Framework.pdf.aspx
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“(a)  it has considered whether the land is contaminated, and 
(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the 
development is proposed to be carried out, and 

(c)  if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose.” 

 
In considering the above, there is no evidence of contamination on the site. There is also no 
indication of uses listed in Table 1 of the contaminated land planning guidelines within 
Council’s records. The land will be suitable for the proposed use as there is no indication of 
contamination.  
 
5(a)(ii)      State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted associated with the amended plans under assessment 
and will be referenced in any consent granted.  
 
5(a)(iii) State Environmental Planning Policy (Transport and Infrastructure) 

2021 
 
Chapter 2 Infrastructure 
 
Development likely to affect an electricity transmission or distribution network 
 
The proposed development meets the criteria for referral to the electricity supply authority 
(Ausgrid) within Section 2.48 of SEPP (Transport and Infrastructure) 2021 and has been 
referred for comment for 21 days. The referral body provided no objection to the proposal 
subject to conditions which have been incorporated into the draft determination notice.  
 
5(a)(iv) State Environmental Planning Policy (Biodiversity and Conservation) 

2021 
 

Chapter 2 Vegetation in non-rural areas  
 
The SEPP concerns protection/removal of vegetation and gives effect to the local tree 
preservation provisions of Council’s DCP. 
 
The application seeks the removal of vegetation from within the site and is located adjacent 
to a mature Cheese Tree on Council land. The application was referred to Council’s Tree 
Management Officer whose comments are summarised as follows: 
 

Inspection of the site has identified several small trees within rear yard will require 
removal. the trees have all been noted as being less than six (6) metres in height. 
Therefore, they are not protected by the provision of the IWC Tree Management DCP and 
can be removed without Council consent. 
 
A mature street tree was noted directly outside the property. The tree was identified as a 
Cheese Tree (Glochidion ferdinandi) in good healthy condition. the tree provides a 
positive contribution to the amenity and canopy cover of the immediate area. It is not 
expected that the proposal will directly impact on this tree. However, to ensure it remains 
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viable, tree protection measures must be installed and maintained during construction 
and development.  
 
Tree protection conditions have been attached which are recommended for inclusion into 
the DA consent. 
 

Overall, the proposal is considered acceptable with regard to the SEPP and DCP subject to 
the imposition of conditions, which have been included in the recommendation of this report.  
 
Chapter 6 Water Catchments 
 
The site is not located within the foreshores and waterways area and will not be visible, or 
located in the vicinity of any water catchment, and hance, the proposal raises no issues that 
will be contrary to the provisions of this part of the SEPP.   
 
5(a)(v)      Inner West Local Environmental Plan 2022 (IWLEP 2022)  

 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022): 
 

• Section 1.2 - Aims of Plan 
• Section 2.3 - Land Use Table and Zone Objectives 
• Section 2.6 – Subdivision 
• Section 2.7 – Demolition Requires Development Consent  
• Section 4.1 – Minimum Subdivision Lot Size 
• Section 4.3C – Landscaped Areas for Residential Accommodation in Zone R1 
• Section 4.4 – Floor Space Ratio 
• Section 4.5 – Calculation of Floor Space Ratio and Site Area 
• Section 4.6 – Exceptions to Development Standards 
• Section 6.1 – Acid Sulfate Soils  
• Section 6.2 – Earthworks 
• Section 6.3 – Stormwater Management 
• Section 6.8 – Development in Areas Subject to Aircraft Noise 

 
Section 2.3 Land Use Table and Zone Objectives  
 
The subject site is zoned R1 General Residential. The objectives of the R1 General 
Residential Zone are: 
 

• To provide for the housing needs of the community. 
• To provide for a variety of housing types and densities. 
• To enable other land uses that provide facilities or services to meet the day to day 

needs of residents. 
• To provide residential development that maintains the character of built and natural 

features in the surrounding area. 
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The proposal satisfies the section as follows: 
 

• The application proposes demolition of a dwelling house, and construction of a semi-
detached dwelling house including boundary adjustment to create two equal lots of 
which is permissible in the R1 General Residential zone; and 

• The development meets the objectives of the zone (as discussed in further details in 
the below Section). 
 

Section 4 Principal Development Standards 
 
The following table provides an assessment of the application against the development 
standards for each lot: 
 
Control Proposed Compliance 
Section 4.1  
Minimum 
Subdivision Lot 
Size  

Minimum 200sqm (both lots) No 
Proposed 176.48sqm (both lots) 
Variation 11.76% or 23.52sqm (both lots) 

Section 4.3C 
(3)(a) 
Landscaped 
Area 

Minimum 15% or 26.47sqm (both lots) Yes 
Proposed 16.72% or 29.5sqm (both lots) 
Variation Nil (both lots) 

Section 4.3C 
(3)(b)  
Site Coverage 
 

Maximum 60% or 105.8sqm (both lots) Yes 
Proposed 50% or 88.5sqm (both lots) 
Variation N/A (both lots) 

Section 4.4 
Floor Space 
ratio  

Maximum 0.7:1 or 123.5sqm (both lots) No 
Proposed 0.77:1 or 127.8sqm (both lots) 
Variation 4.28sqm or 3.46% (both lots) 

Section 4.5  
Calculation of 
Floor Space 
Ratio and Site 
Area  

The Site Area and Floor Space Ratio for the proposal has 
been calculated in accordance with the section. 
 

Yes 

Section 4.6  
Exceptions to 
Development 
Standards 

The applicant has submitted a variation request in accordance 
with Section 4.6 to vary Sections 4.1 and 4.4.  

See below 

 
Section 4.6 – Exceptions to Development Standards 
 
Section 4.1 Minimum Lot Size Development Standard  
 
The applicant seeks a variation to the above-mentioned standard under Section 4.1 of the 
IWLEP 2022 by 23.52m2 or 11.76% in relation to both allotments. 
 
The objectives of the development standard are as follows: 
 

a) to ensure lot sizes cater for a variety of development, 
b) to ensure lot sizes do not result in adverse amenity impacts, 
c) to ensure lot sizes deliver high quality architectural, urban and landscape design, 
d) to provide a pattern of subdivision that is consistent with the desired future character, 
e) to ensure lot sizes allow development to be sited to protect and enhance riparian and 

environmentally sensitive land. 
 
The objectives of the R1 General Residential zone are as follows: 
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• To provide for the housing needs of the community. 
• To provide for a variety of housing types and densities. 
• To enable other land uses that provide facilities or services to meet the day to day 

needs of residents. 
• To provide residential development that maintains the character of built and natural 

features in the surrounding area. 
 
A written request has been submitted to Council in accordance with Section 4.6(4)(a)(i) of 
the IWLEP 2022 justifying the proposed contravention of the development standard which is 
summarised as follows: 
 

• The proposed boundary realignment of the existing subdivision will allow the 
proposed infill dwellings to form part of a consistent paired form within the same 
group. This form reflects and reinforces the predominant size and shape of the 
prevailing subdivision pattern within the immediate and intermediate streetscape and 
overall locality as well as maintaining the consistent immediate and intermediate 
building pattern & form within the vicinity of the site. 

• The proposed boundary realignment and adjusted subdivision is capable of 
accommodating buildings, particularly where compliance with the Landscape , Site 
Coverage , Private Open Space, Building Location Zones are achieved and where 
there are no adverse impacts on the adjoining amenities, streetscape compatibility 
and separation between adjoining forms and the positive contributions it provides to 
the overall Distinctive Neighbourhood Area. The result being a proposal that 
facilitates an orderly and reasonably appropriate high-quality development of the 
resultant lots. 

• The proposed boundary realignment and re-subdivision and resultant built form and 
scale are considered appropriate within the immediate and intermediate streetscapes 
and subdivision pattern. 

• The proposed boundary realignment and re-subdivision layout and dimensions 
including area enable the proposed building to be consistent with the density, 
setbacks, building bulk and scale and height found along Emily Street. 

• The size of the proposed allotments are suitable to enable the sitting and 
construction of an appropriately sized and proportioned dwelling house that provides 
adequate amenity to future residents and areas for open space. 

• The proposed boundary realignment and re-subdivision lot size and building form will 
not adversely affect the amenity of any neighbouring properties and ensures that the 
lot size proposed accommodate a development which is consistent with the relevant 
development controls capable of supporting residential development. 

• It is not considered that this subdivision influences any amenity impacts across the 
boundaries or compromises the existing surrounding mixed subdivision pattern. 

• The proposed boundary realignment and re-subdivision is supported with plans that 
adequately demonstrate that the lots are of sufficient area and dimension that enable 
an appropriate building that are consistent with the varied density, setbacks, building 
location zone, building bulk and scale and height found along the Emily Street and 
surrounding streets. 

• The proposed boundary realignment and re-subdivision is further supported by 
shadow diagrams which demonstrate that the proposal will have imperceptible and 
inconsequential effects on the adjoining amenities. 

• The underlying purpose behind the standard has been achieved through an overall 
design that ensures that the density and landscape area compliments with the style, 
orientation and pattern of surrounding buildings in Emily Street and surrounding 
Streets. 
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• The proposal is in accordance with Clause 1.2 Aims of Plan and Clause 2.3 Zone 
Objectives and Land Use Table as the proposed works are compatible with the 
environment in terms of bulk, scale, amenity and streetscape that uphold the 
Piperston Distinctive Neighbourhood Controls. 

 
The applicant’s written rationale adequately demonstrates compliance with the development 
standard is unreasonable & unnecessary in the circumstances of the case, and that there 
are sufficient environmental planning grounds to justify contravening the development 
standard. 
 
It is considered the development is in the public interest because it is consistent with the 
relevant objectives of the zone and the objectives of the development standard, in 
accordance with Section 4.6(4)(a)(ii) of the IWLEP 2022 for the following reasons: 
 

• The departure with the minimum lot size development stanard is an existing non-
compliance and the propsoal seeks a boundary adjustment to provide two equal lots 
to accommodate two semi-detached dwellings thus meeting the objectives of the 
development standard, which seeks, in part, to ensure lot sizes cater for a variety of 
development. 

• The proposed boundary adjustment will result in allotments which are not out of 
character with the subdivision pattern in the immediate area with particular regard to 
lots sizes, lot widths and shapes whilst allowing for an appropriate infill development 
(subject to conditions). 

• The proposed development  continues to provide for the diverse housing needs of 
the community by providing additional residential accommodation. 

• It has been demonstrated that the proposed lots, although departing from the 
minimum lot size development standard, can suitably accommodate a semi-detached 
residential development on each subsequent allotment. 

• The subdivision will supprt an infill development that maintains the Piperstone 
distinctive neighbourhood character. 

• The non-compliance with the development standard does not unnecessarily impact 
the amenity of residents, with particular consideration for solar acess, visual provacy, 
bulk and scale and view sharing, as discussed elsewhere in this report. 

 
The contravention of the development standard does not raise any matter of significance for 
State and Regional Environmental Planning. Council may assume the concurrence of the 
Director-General under the Planning Circular PS 18-003 issued in February 2018 in 
accordance with Section 4.6(4)(b) of the Local Environmental Plan. 
 
The proposal thereby accords with the objective of section 4.6(1)(b) and requirements of 
section 4.6(3)(b) of the LEP. For the reasons outlined above, there are sufficient planning 
grounds to justify the departure from the Minimum Lot Size development standard and it is 
recommended the section 4.6 exception be granted. 
 
Section 4.4 FSR Development Standard  
 
The applicant seeks a variation to the above-mentioned standard under Section 4.4 of the 
IWLEP 2022 by 4.28sqm or 3.46% for both allotments.  
 
The objectives of the development standard are as follows: 
 

a. to establish a maximum floor space ratio to enable appropriate development density, 
b. to ensure development density reflects its locality, 
c. to provide an appropriate transition between development of different densities, 
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d. to minimise adverse impacts on local amenity, 
e. to increase the tree canopy and to protect the use and enjoyment of private 

properties and the public domain. 
 
The objectives of the R1 General Residential zone are as follows: 
 

• To provide for the housing needs of the community. 
• To provide for a variety of housing types and densities. 
• To enable other land uses that provide facilities or services to meet the day to day 

needs of residents. 
• To provide residential development that maintains the character of built and natural 

features in the surrounding area. 
 
A written request has been submitted to Council in accordance with section 4.6(4)(a)(i) of the 
IWLEP 2022 justifying the proposed contravention of the development standard which is 
summarised as follows: 
 

• Despite the level of non-compliance the proposed increase is imperceptible and 
inconsequential in its effects particularly where compliance with the Landscape, Site 
Coverage, Private Open Space, Building Location Zones are achieved and where 
there are no adverse impacts on the adjoining amenities, streetscape compatibility 
and separation between adjoining forms and the positive contributions it provides to 
the overall Distinctive Neighbourhood Area. 

• It is noted that our adjoining neighbour at No.7 Emily Street was approved by Council 
under D/2015/21 with a 44% Level of non-compliance and as such request the same 
assessment considerations afforded to that application.  

• The proposal on balance seeks the better designed outcome within the context of the 
site compatible with the immediately adjoining and intermediate forms and Building 
Location Zones within the overall streetscape and subdivision pattern of 
development.  

• The underlying purpose behind the standard has been achieved through an overall 
design that ensures that the density and landscape area compliments with the style, 
orientation and pattern of surrounding buildings within Emily Street.  

• The minor increase will have no adverse solar amenity impacts on the adjoining 
amenities particularly due to the rear northern orientation of the site where solar 
access to neighbouring courtyards and directly accessible living area are currently 
maintained. 

• The minor increase does not create any privacy impacts on the adjoining amenities 
due to the care full placement of courtyards, atriums and window positions. 

• The proposal is in accordance with Clause 1.2 Aims of Plan and Clause 2.3 Zone 
Objectives and Land Use Table as the proposed works are compatible with the 
environment in terms of bulk, scale, amenity and streetscape that uphold the 
Piperston Distinctive Neighbourhood Controls. 

 
The applicant’s written rationale adequately demonstrates compliance with the development 
standard is unreasonable & unnecessary in the circumstances of the case, and that there 
are sufficient environmental planning grounds to justify contravening the development 
standard. 
 
It is considered the development is in the public interest because it is consistent with the 
relevant objectives of the zone and the objectives of the development standard, in 
accordance with Section 4.6(4)(a)(ii) of the IWLEP 2022 for the following reasons: 
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• The numerical departure does not contribute to any bulk and scale and amenity 
impacts to neighbouring properties, with particular regard for bulk and scale, solar 
access, view sharing, visual and acoustic privacy.  

• Subject to conditions, the resultant bulk and scale of the proposed development is 
not out of character with existing development in the immediate neighbourhood. 

• The proposed development will continue to provide for the housing needs of the 
community. 

• The proposal provides an infill residential development that, subject to conditions, 
maintains the character of the Piperston Distinctive Neighbourhood. 

• The development maintains a rear landscape corridor between adjoining properties 
and compliant POS, site coverage and landscaped area to meet the recreational 
need of future occupants. 

 
The contravention of the development standard does not raise any matter of significance for 
State and Regional Environmental Planning. Council may assume the concurrence of the 
Director-General under the Planning Circular PS 18-003 issued in February 2018 in 
accordance with Section 4.6(4)(b) of the Local Environmental Plan. 
 
The proposal thereby accords with the objective of section 4.6(1)(b) and requirements of 
section 4.6(3)(b) of the LEP. For the reasons outlined above, there are sufficient planning 
grounds to justify the departure from the FSR development standard and it is recommended 
the section 4.6 exception be granted. 
 
Part 5 – Miscellaneous Provisions 
 
Control Proposed Compliance 
Section 5.10  
Heritage 
Conservation  

The site is not located in a Heritage Conservation Area, nor is the 
site heritage listed. The site is however located in the vicinity of 
heritage listed dwellings at Nos. 22-32 Emily Street which are 
listed as items of local significance. 
 
The proposal will have satisfactory streetscape impacts and will 
not detract from the significance and setting of the heritage items 
in the vicinity.  

Yes 

 
Part 6 – Additional Local Provisions 
 
Control Proposed Compliance 
Section 6.1  
Acid Sulfate 
Soils  

The site is identified as containing Class 5 acid sulfate soils. The 
proposal is considered to adequately satisfy this section as the 
application does not propose any works that would result in any 
significant adverse impacts to the watertable. 

Yes 

Section 6.2  
Earthworks  

The proposed earthworks are unlikely to have a detrimental 
impact on environmental functions and processes, existing 
drainage patterns, or soil stability. 

Yes 

Section 6.3  
Stormwater 
Management  

Stormwater management requirements have been appropriately 
addressed and can be further managed by way of standard 
conditions of consent. 

Yes, subject 
to conditions 

Section 6.8  
Development 
in Areas 
Subject to 
Aircraft Noise  

The site is located within the ANEF 20-25 contours, and as such 
an Acoustic Report was submitted with the application. The 
proposal is capable of satisfying this section as follows: 
 

• A condition has been included in the development 
consent to ensure that the proposal will meet the relevant 
requirements of Table 3.3 (Indoor Design Sound Levels 
for Determination of Aircraft Noise Reduction) in AS 

Yes, as 
conditioned 
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2021:2015, thereby ensuring the proposal’s compliance 
with the relevant provisions of Section 6.8 of the IWLEP 
2022. 

  
5(c) Draft Environmental Planning Instruments 
 
There are no relevant draft EPIs pertaining to the proposal. 
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5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of the Leichhardt Development Control Plan 2013 (LDCP 2013). The following 
provides discussion of the relevant issues: 
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes 
  
Part C  
C1.0 General Provisions Yes 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition Yes - see 

discussion 
C1.6 Subdivision Yes - see 

discussion 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.9 Safety by Design Yes 
C1.11 Parking Yes, subject 

to standard 
conditions 

C1.12 Landscaping Yes 
C1.14 Tree Management Yes 
C1.18 Laneways Yes 
C1.21 Green Roofs and Green Living Walls Yes, as 

conditioned 
– see 
discussion 

  
Part C: Place – Section 2 Urban Character  
C2.2.3.3 – Piperston Distinctive Neighbourhood Yes - see 

discussion 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes 
C3.2 Site Layout and Building Design  Yes – see 

discussion 
C3.3 Elevation and Materials  Yes 
C3.5 Front Gardens and Dwelling Entries  Yes 
C3.6 Fences  Yes 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes 
C3.9 Solar Access  Yes - see 

discussion 
C3.10 Views  Yes – see 

discussion 
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C3.11 Visual Privacy  Yes – see 

discussion 
C3.12 Acoustic Privacy  Yes – see 

discussion 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With Development 
Applications  

Yes 

E1.1.1 Water Management Statement  Yes 
E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.2 Water Management  Yes 
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes, subject 

to conditions 
E1.2.3 On-Site Detention of Stormwater  Yes, subject 

to conditions 
E1.2.4 Stormwater Treatment  Yes 
E1.2.5 Water Disposal  Yes, subject 

to conditions 
E1.2.7 Wastewater Management  Yes 
  
 
The following provides discussion of the relevant issues: 
 
C1.2 Demolition 
 
The proposed development includes demolition of the existing dwelling and other ancillary 
structures on the site.  
 
The application is not accompanied by a structural report indicating that the building is 
structurally unsound and unsafe. However, given the subject site is not located in a Heritage 
Conservation Area nor is it heritage listed, and the dwelling can be demolished under the 
Complying Development provisions of State Environmental Planning Policy (Exempt and 
Complying Codes) 2008, no objections are therefore raised to demolition as part of this 
proposal. 
 
C1.6 Subdivision  
 
As discussed under Part 4 (Clause 4.1 Minimum Subdivision lot size), the proposed 
boundary adjustment does not meet the minimum 200m2 minimum lot size requirement. A 
Section 4.6 variation to the development standard has been provided and the applicant’s 
written rationale adequately demonstrates compliance with the development standard is 
unreasonable & unnecessary in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the development standard. 
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The proposed boundary adjustment (re-subdivision) would result in two new semi-detached 
dwellings addressing Emily Street of 5.96m in width and 176.48m2 in area (Figure 4), 
consistent with the adjoining and prevailing subdivision pattern in the neighbourhood 
(Figures 5 and 6), which is generally characterised by a mix of single and two storey semi-
attached and detached dwellings on narrow allotments (i.e. circa 6m width). 
 
The indicative building envelope plan submitted with the DA demonstrates that each 
subsequent allotment can suitably accommodate new residential development, including 
compliant private open space and landscaped areas. 
 

 
 
Figure 4 – Proposed subdivision plan 
 

 
Figure 5 - Subdivision pattern in the vicinity of subject site (subject site outlined in yellow) 
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Figure 6 - Aerial map of pattern of development in the vicinity (subject site outlined in yellow) 
 
C1.21 Green Roofs and Green Living Walls 
 
The proposal involves small first floor garden beds on the roof at the front of the dwellings. 
Standard conditions are recommended requiring  a report and certification by a suitably 
qualified person demonstrating that the proposed landscape plan and details of any roof 
gardens are consistent with Inner West Councils Green Roof, Walls and Facades Technical 
Guidelines, including but not limited to using species selected from the suggested species 
list, water proofing and drainage. 
 
C2.2.3.3 – Piperston Distinctive Neighbourhood 
 
The proposal meets the controls and objectives of the Piperston Distinctive Neighbourhood 
as follows: 
 

• The proposed architectural style, materials, and finishes are generally compatible 
with those prevailing in the streetscape and in immediate vicinity (i.e. no. 5 Emily 
Street), thus maintaining the character of the area. 

• Maintains and enhances the predominant scale and character of dwellings in the 
area. 

• Preserves the consistency of the subdivision pattern in this area. 
• Maintains the predominant service and access character of the rear lane. 
• Demonstrates reasonable view sharing as discussed further in this assessment.   
• Maintains the prevalence of street trees. 

 
C3.2 Site Layout and Building Design 
 
Building Location Zone (BLZ)  
 
The proposal entails a new infill development which alters the rear Building Location Zone at 
ground floor and generally maintains the ground floor front alignment, whilst providing a new 
first floor where the existing dwelling is currently single storey.  
 
The proposal generally aligns with the equivalent ground floor rear setbacks of the 
immediate adjoining properties. 
 

https://www.innerwest.nsw.gov.au/ArticleDocuments/32394/Green%20roofs,%20walls%20and%20facades%20technical%20guidelines.pdf.aspx
https://www.innerwest.nsw.gov.au/ArticleDocuments/32394/Green%20roofs,%20walls%20and%20facades%20technical%20guidelines.pdf.aspx
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It is noted that the proposed ground floor front setback is slightly further back from the 
existing dwelling, however set slightly forward of the eastern neighbouring dwelling and 
slightly behind that of the western neighbouring dwelling. The setback of the façade from the 
front boundary has been increased from 1.5m to 2.8m which will ensure the proposal better 
relates to established front setbacks within the streetscape. Whilst not achieving the 
technical average of the adjoining front setbacks, the general stepped pattern of the ground 
floor front setbacks within the street allows for this variation to occur without discernible 
detriment to the overall streetscape.  
 
The proposed first floor aligns with the first floor BLZ established by the neighbouring 
property to the west (No. 7 Emily Street), noting that the dwelling to the east is single storey. 
Accordingly, the proposed first floor is acceptable where it is located on the site where a first 
floor could reasonably be expected and where no adverse amenity impacts will occur as 
result of the first floor BLZ.  
 
Side Setbacks  
 
The proposal does not comply with the minimum side setback control requirements 
pertaining to the respective side wall heights. The non-compliance with the control is 
demonstrated in the table below: 
 

Side elevation  Wall height 
(m) 

Required 
setback 
(m) 

Proposed 
setback 
(m) 

Ground and First Floor 
East 3.5 -5.9 0.4 -1.75 0-0.942 
West 3 – 5.4 0.2 -1.5 0-0.942 

 
Notwithstanding the technical departure, it is noted that the applicant has made an attempt 
to reduce the overall height and increase the setbacks of the development through the 
following amendments: 
 

• Increased ground and first floor setback to front portion of the dwellings (from 0m-
0.542m at ground floor and from 0m -0.942m at first floor). 

• Reduction in overall height of the development by 183mm by reducing the roof 
pitching point in order to achieve a lower stepped transition from the higher ridge of 
No.7 Emily Street.  

• Reduction in the ground floor side boundary wall parapet height by 450mm  
• Overall reduction in GFA by 10sqm through reduction in ground floor depth by 

0.94m. 
 
The proposed side setbacks are considered acceptable where: 
 

• The bulk and scale of the development is minimised by reduced floor to ceiling 
heights, particularly at first floor level. 

• The pattern of development within the streetscape is not compromised as the 
proposed setbacks are commensurate to those prevailing in the streetscape.  

• The technical departure will not directly result in any adverse amenity impacts to 
neighbouring properties, with particular consideration for bulk and scale, visual 
privacy, solar access and view sharing. 

• Reasonable access is retained for necessary maintenance of adjoining properties.  
 
In consideration of the above, the non-compliance with the side setback control is 
acceptable on merit.   
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Building Envelope  
 
The proposal breaches the control by approx. 1m at the front roof gable end. The breach is 
considered minor comprising only a small section of the gable roof element and considered 
satisfactory in the circumstances given this breach is commensurate to that of the two-storey 
dwelling located at 7 Emily Street to the west. 
 
C3.9 Solar Access 
 
Shadow diagrams portraying the shadow cast by the existing structures and the proposed 
development for the winter solstice were submitted with the application in both plan and 
elevation. 
 
The subject and adjoining properties are orientated towards the north-south, thus the 
following controls apply: 
 
New Dwellings 
 
As the proposal includes two new dwellings, C4 (solar access to Private Open Space) and 
C9 (solar access to Main Living room) of the DCP are applicable.  The proposal satisfies 
these controls where it orientates its internal and external living areas to the north.  
Minimise impact to neighbouring properties – Private open space 
 
The control seeks to minimise overshadowing to neighbouring properties POS. The 
surrounding allotments private open space is orientated to the north; therefore, the following 
controls apply:  
 
Where surrounding dwellings have north facing private open space, ensure solar access is 
retained for three hours between 9am and 3pm to 50% of the total area during the winter 
solstice. 
 
The proposal is orientated north-south with the siting of new development generally in 
alignment with the built form of the neighbouring properties. The majority of shadows are 
cast over the roofs and Emily Street to the south, thus retaining compliant levels of solar 
access to the north facing POS of adjoining properties.  
 
Minimise impact to neighbouring properties –Living room glazing  
 
The control seeks to minimise overshadowing impacts to the internal living areas of 
neighbouring properties. The neighbouring properties primary living room glazing is 
assumed to be oriented to the north, directly adjacent to the rear POS. the following controls 
apply: 
 
Where the surrounding allotments are orientated north/south and the dwelling has north 
facing glazing serving the main living room, ensure a minimum of three hours solar access is 
maintained between 9am and 3pm during the winter solstice. 
 
The solar access diagrams in plan and elevation demonstrate that a compliant quantum of 
solar access is received to the north facing ground floor living room glazing of the immediate 
neighbouring properties. It is noted that the neighbouring property to the west (7 Emily 
Street) provides high light windows to the rear ground floor living room however this glazing 
is orientated towards the east and solar access is therefore difficult to protect. 
 
C3.10 Views 
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The subject property is located in the Piperstone Distinctive Neighbourhood where some 
properties enjoy district views of the city skyline. It is expected that some loss of views will 
arise as result of the new infill dwellings where the site currently accommodates a single 
storey development.  Three of the four submissions received have raised concerns for 
potential view loss as result of the development.  
 
Council relies on the Planning Principles relating to view sharing established by the New 
South Wales Land and Environment Court in Tenacity Consulting v Warringah Council 
[2004] NSWLEC 140 for further assessment against view loss. An assessment against this 
planning principle is provided below.  
 
The first step is the assessment of views to be affected. Water views are valued more 
highly than land views. Iconic views (e.g. of the Opera House, the Harbour Bridge or North 
Head) are valued more highly than views without icons. Whole views are valued more highly 
than partial views, e.g. a water view in which the interface between land and water is visible 
is more valuable than one in which it is obscured. 
 
Comment: 
 
A site visit was undertaken on two properties located at 7 and 12 Emily Street (the locations 
of the 3 objections received). The nature of these views are distant, partial views of the city 
skyline (including Barangaroo, ANZAC bridge and Centre Point Tower) and the Hunter 
Baillie Memorial Presbyterian Church, partly obscured/filtered by existing vegetation, and 
views of tree/sky interface. The pictures provided in the table below identify the existing 
views.  
 
7 Emily Street: 
 

  
Views of sky and trees from rear first floor Master 
bedroom window looking out to through the side 
(eastern) window. This outlook would be partially 
obscured.  

Views from rear first floor M bedroom window 
north east aspect towards the city skyline and 
Centre Point Tower. This view would be retained. 
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Views looking out north and north east towards the 
city and centre point tower from the rear first floor 
M bedroom Juliette balcony. This view would be 
retained.  

Views from first floor bedroom 2 window on the 
eastern elevation north east aspect. This view 
would largely be obscured by the first floor of the 
proposed development.  

  
Views from first floor bathroom window on the 
eastern elevation. This view may be partially  
obscured by the first floor of the proposed 
development. 

Views of the city skyline from first floor hallway 
facing north east. This view may be obscured by 
the first floor of the proposed development. 
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Views from first floor bedroom 3 window located on 
the northern elevation looking north east towards 
the city skyline. This view would be retained. 

Internal living area of dwelling. 
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12 Emily Street:  

 
Standing views from first floor balcony servicing a bedroom looking out to the north and north east 
over the subject site towards the ANZAC Bridge and City Skyline filtered / obscured by tree foliage. 
This view would largely be obscured by the first floor of the proposed development. 

  
Standing distant city skyline views towards the 
north from first floor living room. This view would 
largely be retained. 

Filtered views of city skyline standing from a first-
floor hallway window on the eastern (side) 
boundary. This view would be retained. 

 
The second step is to consider from what part of the property the views are obtained. For 
example the protection of views across side boundaries is more difficult than the protection 
of views from front and rear boundaries. In addition, whether the view is enjoyed from a 
standing or sitting position may also be relevant. Sitting views are more difficult to protect 
than standing views. The expectation to retain side views and sitting views is often 
unrealistic. 
 
Comment: 

• 7 Emily Street - Views of the city skyline are from across the side boundary of the 
subject site from both standing and seated positions.  

• 12 Emily Street – Views of the ANZAC bridge are from across the front and rear 
boundaries of the subject and adjoining sites on the northern side of Emily Street, 
from a standing position only.  

 
The third step is to assess the extent of the impact. This should be done for the whole of 
the property, not just for the view that is affected. The impact on views from living areas is 
more significant than from bedrooms or service areas (though views from kitchens are highly 
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valued because people spend so much time in them).  The impact may be assessed 
quantitatively, but in many cases this can be meaningless. For example, it is unhelpful to say 
that the view loss is 20% if it includes one of the sails of the Opera House.  It is usually more 
useful to assess the view loss qualitatively as negligible, minor, moderate, severe or 
devastating. 
 
Comment: 

• 7 Emily Street - Filtered and distant partial views of the city skyline are from 
bedrooms, a bathroom and a hallway. The view impact of this property is considered 
minor when considering the nature of the views which are partial, distant, and largely 
obscured by canopy tree foliage, where the views impacted are enjoyed (bedrooms, 
bathroom, and hallway), and the views retained (i.e Centre Point Tower from first 
floor master bedroom). 

• 12 Emily Street - Filtered and distant partial views of the ANZAC bridge which would 
be obscured by the proposed development are from a first-floor balcony serving a 
bedroom. Distant filtered city district views from a first floor living room and hallway 
would be retained. On balance, the view impact of this property is considered minor 
when considering the nature of the views which are partial, distant, and largely 
obscured by canopy tree foliage, where the views impacted are enjoyed (bedroom 
balcony), and the views that would be retained (i.e city skyline from first floor hallway 
and living room). 

 
The fourth step is to assess the reasonableness of the proposal that is causing the impact. 
A development that complies with all planning controls would be considered more 
reasonable than one that breaches them. Where an impact on views arises as a result of 
non-compliance with one or more planning controls, even a moderate impact may be 
considered unreasonable. With a complying proposal, the question should be asked whether 
a more skilful design could provide the applicant with the same development potential and 
amenity and reduce the impact on the views of neighbours. If the answer to that question is 
no, then the view impact of a complying development would probably be considered 
acceptable and the view sharing reasonable. 
 
Comment: 
Although the proposal results in several technical non-compliances, these non-compliances 
do not directly result in the loss of views and a more skilful design would not have a 
discernible impact. As the existing dwelling on the subject site is single storey, it is 
considered that any increase in height of development on the site will have an impact to the 
views benefited by surrounding development.  
 
In the circumstances of the case and consideration of the Tenacity Consulting v Warringah 
(2004) NSWLEC 140 Planning Principle, the extent of view loss to surrounding properties as 
result of the development is considered reasonable. 
 
C3.11 Visual Privacy 
 
New windows to the ground floor internal living areas of the dwelling are orientated to the 
north towards the rear private open space (north) and any overlooking opportunities would 
be obscured by 1.8m boundary fencing. The balance of glazing on the ground floor level 
along the east and western elevations would also be adequately obscured by existing 
boundary fencing. 
 
Glazing to the first floor eastern and western elevations serve a void adjacent to a hallway 
and are adequately offset from glazing of the neighbouring properties. Rear (north) facing 
windows at the first-floor level service bedrooms only and will not be used to a high volume 
during the day, thus any potential overlooking impacts to neighbouring properties would be 
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minimal and acceptable. It is further noted that sightlines to neighbouring private open 
spaces at 7 Emily Street and 1 Emily Street would be partially obscured by existing 
structures (i.e garage to 1 Emily Street and pergola to 7 Emily Street).  
 
Furthermore, windows to first floor bathrooms have been provided with obscure glazing to 
mitigate visual privacy impacts. 
 
In consideration of the above, the proposal results in acceptable visual privacy impacts to 
neighbouring properties. 
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 
5(g)  Any submissions 
 
The application was required to be notified in accordance with Council’s Community 
Engagement Framework Policy between 12 October 2022 to 11 November 2022. 
 
A total of three (3) submissions were received in response to the notification. 
 
Concerns raised in the submissions are summarised and addressed in the report as follows: 
 

• FSR Breach – Refer to discussion and Section 4.6 assessment under Part 5(a)(iv),  
• Bulk, height, scale & boundary setback breach -Refer to discussion under Part 5(d), 

C3.2 Site Layout and Building Design 
• View loss – Refer to discussion under Part 5(d), C3.10 Views 
• Overshadowing - Refer to discussion under Part 5(d), C3.9 Solar Access. 

 
Further issues raised in the submissions received are discussed below: 
 
Concern   Comment 
Construction on boundary  A requirement for a dilapidation report pre and post 

construction has been included as a recommended 
condition of consent to ensure any unforeseen damage to 
adjoining properties is addressed. 

Water management / 
flooding concerns 

Council’s Stormwater Engineer has reviewed the proposed 
application and raises no concerns relating to stormwater 
management subject to conditions. Overland flow of 
stormwater runoff from the rear of the site would be required 
to be discharged by gravity to the rear lane. 

 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
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The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
Referrals Summary of Response 
Engineer No objections raised subject to conditions provided.  
Urban Forest No objections raised subject to conditions provided. Refer also 

to discussion under Part 1A – SEPP Biodiversity and 
Conservation.  

 
6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals have been discussed in section 5 above. 
 
Referrals Summary of Response 
AusGrid No objections raised. 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public 
amenities and public services within the area. A contribution of $20,000.00 would be 
required for the development under the Inner West Local Infrastructure Contributions Plan 
2023. 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 
2013. 
 
The development, as conditioned, will result in satisfactory on-site amenity outcomes and 
acceptable amenity impacts on adjoining properties and the development would integrate 
into the existing streetscape character and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 
 
9. Recommendation 
 
A. The applicant has made a written request pursuant to Section 4.6 of the Inner West 

Local Environmental Plan 2022. After considering the request, and assuming the 
concurrence of the Secretary has been given, the Panel is satisfied that compliance 
with the Minimum Subdivision Lot Size and FSR development standards are 
unnecessary in the circumstance of the case and that there are sufficient 
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environmental grounds to support the variations. The proposed development will be 
in the public interest because the exceedance is not inconsistent with the objectives 
of the standards and of the zone in which the development is to be carried out. 

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2022/0795 
for demolition of existing structures and construction of  two semi-detached dwellings 
with car parking on separate allotments and associated works, including boundary 
alignment to create 2 equal lots at 3 Emily Street, Leichhardt, subject to the 
conditions listed in Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Section 4.6 Exceptions to Development Standards  
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