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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2023/0046 
Address 72 Johnston Street ANNANDALE   
Proposal Proposed demolition of existing buildings, construction of two detached 

dwellings, rear studios, inground swimming pools, 
associated boundary fencing, new vehicle crossing, tree removal and 
Torrens Title subdivision into 2 lots. 

Date of Lodgement 01 February 2023 
Applicant Metric Interiors & Projects Pty Ltd 
Owner Met Plus Group Pty Ltd 
Number of Submissions Initial: Nine (9) 
Value of works $1,244,650.00 
Reason for determination at 
Planning Panel 

• Departure with development standards variation exceeds 10% 

Main Issues • Departure from FSR, Landscaped Area and Site Coverage 
Development standards  

• Heritage conservation  
• Johnston Street distinctive neighbourhood character  
• Building siting and location (building envelope, building location 

zone, side setbacks) 
• Tree management and protection  
• Stormwater management  
• Front gardens, dwelling entries and safety by design  
• Materials and finishes 
• Parking and vehicle access from Johnston Street 
• Inadequate information (Clause 4.6, detailed survey, shadow 

diagrams, elevation plans) 
Recommendation Refusal  
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Conditions in the event of approval 
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Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for the proposed 
demolition of existing buildings, construction of two (2) detached dwellings, rear studios, 
swimming pools and Torrens Title subdivision into two (2) lots at 72 Johnston Street 
Annandale. 
 
The application was notified to surrounding properties and nine (9) submissions were 
received in response to the initial notification. 
 
The main issues that have arisen from the application include: 
 

• Departure from FSR, Landscaped Area and Site Coverage Development standards  
• Non-compliance with Heritage conservation area, Distinctive neighbourhood 

character and Materials and finishes objectives and requirements 
• Departure from building siting and location controls (building envelope, building 

location zone, side setbacks) 
• Loss and potential impact to significant canopy trees inconsistent with the objectives 

and requirements of tree management and protection controls  
• Insufficient stormwater management  
• Inadequate design of front gardens and dwelling entries and poor safety by design  
• Car parking and vehicle access from Johnston Street (design and manoeuvrability) 
• Inadequate supporting DA documentation and plans (Clause 4.6, detailed survey, 

shadow diagrams, north-eastern elevation of the dwelling on Lot A and the south-
western elevation of the dwelling on Lot B). 

 
The inadequacy of the supporting documentation and non-compliances with a suite of LEP 
and DCP objectives and controls are not acceptable on merit and therefore the application is 
recommended for refusal.  
 
2. Proposal 
 
A detailed description of the proposal is provided as follows: 
 

• Demolition of existing dwelling, detached garage and structures  
• Construction of two (2) detached two storey dwellings 
• Three (3) off-street parking spaces per dwelling, including basement car parking with 

car lift accommodating two cars and one car at ground level within a garage,  
• Basement cellar and storage 
• A single (Lot B) and two storey (Lot A) detached studio with WC located at the rear 
• Construction of two (2) inground swimming pools 
• New shared centrally located single vehicle crossing servicing the proposed 

dwellings 
• Associated boundary fencing 
• Torrens Title Subdivision into two (2) lots.  
• Excavation up to 3m to accommodate basement parking and 2m for the proposed 

swimming pools 
• Removal of three trees, including a mature 25m Norfolk Pine in rear garden  
• Subterranean rainwater tanks 
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3. Site Description 

 
The subject site is located at 72 Johnston Street Annandale, located on the western side of 
Johnston Street and is legally described as Lot 42 in DP 1251014. 
 
The site is regular (rectangular) in shape, falls gently towards the rear and has a primary 
frontage of 12.36m to Johnston Street and 57.935m side boundaries achieving a total 
allotment area of 719.10m2.. 
 
The site supports a single storey brick dwelling with tile roof, detached brick garage at the 
rear with vehicular access along the southern side boundary and detached outbuilding along 
the rear boundary.  
 
The adjoining properties consist of predominately a mix of single and two storey dwellings of 
varying architectural style including single-storey Federation dwellings, two storey Victorian 
era mansions and terraces and later Post-War detached houses, civic and commercial 
structures. There is a relatively narrow width subdivision pattern prevailing in the surrounding 
neighbourhood. 
 
The subject site is not heritage listed however is located within the Annandale Heritage 
Conservation Area (HCA).  The site is adjacent to heritage listed items on the eastern side of 
Johnston Street and within the adjacent streetscape as follows: 
 

• “Norton House”, including interiors, at 33 Johnston Street, Annandale (I36) 
• House, including interiors, at 35 Johnston Street, Annandale (I37) 
• House, including interiors, at 39 Johnston Street, Annandale (I38) 
• House, including interiors, at 41 Johnston Street, Annandale (I39) 
• Street trees—Brush Box, Johnston Street (I66). 

 
The following trees are located on the site and within the vicinity: 
 

• Lophostemon confertus (T1-Brush Box) within the street frontage (heritage listed) 
• Citrus (T2 – Citrus Tree) located in the rear garden 
• Toona australis (T3 – Red Cedar) – located on the southern neighbouring property 
• A mature Araucaria heterophylla (T4 – Norfolk Island Pine) located at the rear of the 

site 
• Laurus nobilis (T5 – Bay Tree) located in the rear garden 
• Two (2) x Camellia Sasanqua (T6 and T7 – Camellia) located in the rear garden 
• Viburnum sp. (T8 – Viburnum) located in the front setback of the northern adjoining 

property 
 
The subject is not identified as flood affected. The site falls within the ANEF 20-25 contours.  
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Figure 2 – Aerial map of subject and surrounding properties (subject site outlined in 

yellow) 

 
Figure 3 – Streetscape view of subject site 
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Figure 4 – Land Use Zoning Map (subject site in red) 

 
4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
PDA/2021/0324 Demolition of dwelling and existing 

structures 
Advice Issued – 19/10/2021 

 
Surrounding properties 
 
70 Johnston Street 
 
Application Proposal Decision & Date 
D/2006/556 Alterations and additions to existing 

dwelling 
Approved – 22/11/2006 

 
72B Johnston Street 
 
Application Proposal Decision & Date 
D/2014/613 Change of use of existing studio 

(ancillary to existing dwelling) to be a 
Secondary Dwelling / Granny Flat. 

Approved – 06/01/215 

M/2012/63 Modify D/2010/353 which approved Approved – 07/05/2012 
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alterations and additions to existing 
dwelling including alterations and 
additions to the rear studio. 
Modifications entail adjust internal 
layout of studio, modify external 
window and doors, modification to 
footprint. 

D/2010/353 Alterations and additions to existing 
dwelling including alterations and 
additions to the rear studio building. 

Approved – 17/12/2010 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
5 April 2023 Council wrote to the Applicant requesting to withdraw application within a 

21 day period due to a number of issues warranting significant re-design, 
summarised as follows: 
 
Non-compliance with FSR, Landscaped area and Site Coverage 
development standards.  

• As the proposal is for a complete demolition and new infill 
development, and the resultant lots will be unconstrained following 
demolition of existing structures and improvements, it is considered 
that there is no impediment to achieving compliance with all 
development standards. 

• Concern is raised regarding the extent of variations proposed to the 
development standards, which is indicative of a design that 
represents an overdevelopment of the subject site. 

 
Heritage conservation area  

• The proposed development is not compatible with its setting within 
the HCA. The proposed development results in unacceptable 
streetscape impacts and does not satisfactorily conserve the 
heritage significance HCA.  

• Although demolition is supported in theory, the proposed infill 
development is not considered to be sympathetic in scale, form, 
architectural detail, fenestration and siting to the HCA and prevailing 
neighbourhood character.  

 
Re-design of infill dwellings 
Significant redesign of the proposed infill dwellings is required to warrant 
support, including the following: 
 

• The massing of the infill dwellings must be redesigned so that the 
main building massing is located towards the front of the proposed 
lots.  

• The front setback must be complementary to the established 
setback within the street, e.g. the average of the front facades at 
Nos. 70 and 72B Johnston Street. 

• The following must be deleted form the proposal: 
­ The cantilevers to the south-eastern (front) first floor elevations 

and to the rear of the dwelling on Lot B. The first floor facades 
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must align with the ground floor facades below 
­ The proposed basement level car parking 
­ Garages within the front building form of the dwellings, including 

the garage stackers and basement garages; 
­ The fin details surrounding the gable ends to the south-eastern 

elevation to both dwellings;  
­ The numerous voids proposed between bedrooms and adjacent 

to stair cases and the void adjacent to the media room to the 
structure to the rear of the dwelling on Lot A; 

­ The masonry walls proposed in front of the front door entries to 
both dwellings, so that the entries are visible form the street; 

­ The angled window boxes proposed to the north-eastern 
elevations to the first floor; 

­ White powder coated aluminium horizontal louvres must be 
deleted where visible form the public domain; and 

­ The modern interpretation of a palisade front fence. 
• A front balcony and first floor verandah must be added to the street. 

South-eastern) elevation of both dwellings. The first floor balcony 
must be a traditional form with a separate skillion roof pitched at 
approximately 25 degrees sitting 300mm below the eave and gutter 
of the roof form above. Glazed balustrades are not supported for 
balconies. Balustrades must be vertical timber or steel balustrades. 

• Large expanses of glass are not to be used in areas visible from the 
public domain. The south-eastern elevation shows large doors to 
the car lift areas, large glazed entry doors (D01 and D32), and large 
window fenestration, including triangular windows to the gables and 
angled window boxes to north-eastern elevations to the first floor 
(W14, W15, W16, W49, W50 and W51) must be redesigned so that 
the openings are vertically proportioned, employing traditional 
design (timber sash or  
French doors) and materials (timber frame).  

• The roof form above the media room on Lot A must be redesigned 
to either a hipped or gable roof form.  

• If off-street car parking is proposed, the existing driveway adjacent 
to the southern boundary must be retained and incorporated into the 
design.  

• Any proposed garages must be at ground level and will only be 
considered where they are located to the rear of the site behind the 
proposed dwellings. 

• The existing iron palisade fence to the front must be retained. The 
orange brick base and piers must either be demolished and 
replaced with a sandstone plinth and piers. Alternatively, the 
existing base and piers may be rendered and painted in a colour 
sympathetic to complementary fences in the streetscape. 

• The applicant is encouraged to redesign the form of the dwelling on 
proposed Lot B to present as single storey to ensure it complements 
the single storey form of the neighbouring dwelling at No. 70B to the 
north. A first floor concealed behind the roof space above the single 
storey component may be considered. 
 

Overshadowing 
• Based on the information submitted, the shadow diagrams indicate 

avoidable and excessive overshadowing of surrounding properties. 
• Council can deduce that the overshadowing impact is a 
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consequence of the proposed non-compliant building siting and 
setbacks. 

 
Building Siting, Setbacks and Building Envelope 

• The proposal results in non-compliances with the front and rear BLZ 
at the ground and first floor levels and side boundary setback 
control graph at both side boundaries. 

• Concerns are raised that the proposed building setbacks are 
incompatible with the pattern of surrounding development and 
results in adverse streetscape and adverse amenity impacts to 
surrounding properties. 

• The dwelling on proposed Lot B does not complement the single 
storey form of the neighbouring dwelling at No. 70B to the north. 
 

Community safety 
• The proposal has not demonstrated the application of Crime 

Prevention Through Environmental Design (CPTED) principles 
where the ground floor dwelling entries and windows are not 
oriented to overlook the street.   

• The front garden/dwelling entries are not clearly visible and easily 
identifiable from the street and does not achieve a high level of 
functional and visual engagement with the public realm; does not 
enable casual surveillance of the street and provide a high level of 
safety and security; is not legible and easily identified.  

• The pedestrian entry is provided via the shared driveway, which is 
considered suboptimal. 

 
Inadequate supporting documentation 

• No Clause 4.6 has been provided to support the departures with the 
FSR, Landscaped area and Site Coverage development standards.  

• An updated survey is required which includes: 
­ Alignment & height of existing & adjoining buildings including 

ridge height, eaves, roof lines, windows & sill heights by survey 
­ Shows spot levels across the site & relevant adjoining properties  
­ Includes the location of the property boundaries, rock outcrops, 

driveways, fences, retaining walls, mean high water mark (where 
applicable). 

­ Due to inadequacy of detail on the survey, the Shadow diagrams 
do not enable Council to undertake a comprehensive 
assessment of the overshadowing impact on properties where 
new shadows are shown to fall. 

• No plans depicting the north-eastern elevation of the dwelling on Lot 
A and the south-western elevation of the dwelling on Lot B has been 
provided. 

 
Tree Protection and Management 

• The proposed development does not protect the biodiversity values 
of trees nor preserves the amenity of the area. In this regard, the 
Araucaria heterophylla (T4 – Norfolk Island Pine) located in the rear 
yard contributes significantly to the amenity of the surrounding 
properties and its removal is not supported. 

• The application has not demonstrated the design of the proposed 
buildings are located sufficient distance from existing trees (whether 
on the site or on adjoining land), in accordance with AS4970 



Inner West Local Planning Panel ITEM 5 

PAGE 218 

“Protection of trees on development sites”, to ensure the tree/s’ 
practical retention. 

 
The Application was not withdrawn within the prescribed 21 day period as requested by 
Council and therefore the proposal is assessed in its current form with a recommendation for 
refusal.  
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Transport and Infrastructure) 2021 
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
Chapter 2 Coastal management 
 
The SEPP aims to ensure that future coastal development is appropriate and sensitive to its 
coastal location and category.  
The proposed development will not adversely affect any coastal processes or values.  
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out 
of any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated 
before the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
The application involves does not involve category 1 remediation under SEPP (Resilience 
and Hazards) 2021.  
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5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
 
5(a)(iii) State Environmental Planning Policy (Transport and Infrastructure) 

2021 
 
Chapter 2 Infrastructure 
 
Development likely to affect an electricity transmission or distribution network 
 
The proposed development seeks to relocate a street light pole and meets the criteria for 
referral to the electricity supply authority within Section 2.48 of SEPP (Transport and 
Infrastructure) 2021 and was referred to Ausgrid for comment for 21 days on the 2nd 
February 2023. Ausgrid has raised no objections and their recommendations would be 
included in the event of an approval. Notwithstanding the application is recommended for 
refusal with regard to other concerns as raised elsewhere in this assessment report. 
 
Development with frontage to classified road 
 
In considering Section 2.118(2) of SEPP (Transport and Infrastructure) 2021: 
 
Vehicular access to the two new dwellings is provided by Johnston Street (classified road) 
and is not considered practical or safe in its current form. The design may adversely impact 
the safety, efficiency, and ongoing operation of the classified road. Vehicles are to enter and 
exit the site in a forward direction and be wholly contained on site before being required to 
stop. 
 
A referral has been made to TfNSW and their recommendations would be included in the 
event of an approval. Notwithstanding the application is recommended for refusal with 
regards to other concerns as raised elsewhere in this assessment report. 
 
The impacts of traffic noise or vehicle emissions have not been considered in the submitted 
Acoustic Report (which addresses aircraft noise only). Notwithstanding, measures to 
ameliorate potential traffic noise or vehicle emissions have been included within the 
development, including providing sufficient spatial separation from the tsreet to noise 
sensitive rooms such as bedrooms.  
 
Excavation in or immediately adjacent to corridors 
 
The development involves excavation to a depth of at least 3m below ground level (existing) 
and is located within an area subject to which Section 2.121 of SEPP (Transport 
Infrastructure) 2021 applies. A referral has been made to TfNSW who raise no objection in 
this regard subject to the imposition of conditions. Notwithstanding the application is 
recommended for refusal with regard to other concerns as raised elsewhere in this 
assessment report. 
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5(a)(iv) State Environmental Planning Policy (Biodiversity and Conservation) 

2021 
 

Chapter 2 Vegetation in non-rural areas  
 
The protection/removal of vegetation identified under the SEPP and gives effect to the local 
tree preservation provisions of Council’s DCP. 
 
The application seeks the removal of vegetation from within the site and may impact on trees 
located on neighbouring properties and within the street reserve (heritage listed Brush Box). 
The application was referred to Council’s Tree Management Officer whose comments are 
summarised as follows: 
 

• The removal of the mature Araucaria heterophylla (T4 – Norfolk Island Pine) tree 
located at the rear of the site is not supported. This tree provides approx. 120 m2 of 
canopy cover and contributes to the amenity of the surrounding area.  

• The Arboricultural Impact Assessment report prepared by L&Co and dated 1 
December 2022 has been reviewed. In the report it is incorrectly stated that ‘Tree 4 is 
located within 2m of an existing garage/dwelling and is therefore exempt from the 
Council’s tree management controls under Clause 5.2 of the Tree Management DCP 
(2020)’. The tree is not located with 2 metres of a dwelling or garage (the criteria in 
the DCP) rather it is located within 2 metres of a secondary dwelling/shed at the rear 
of the site. 

• Notwithstanding the fact that the tree is not within the nominated setback for 
‘automatic approval’, the notion that automatic approval can be granted is not 
consistent with the Environmental Planning & Assessment Act 1979 in that it 
removes Council’s ability to consider an application and then determine it in any way 
other than to approve it. This anomaly has been rectified in the current Draft DCP. 

• The removal of a mature canopy tree that contributes significantly to the amenity of 
the surrounding properties is contrary to several Objectives and Controls in the Inner 
West Tree Management DCP. 

• The proposal must be redesigned to ensure the viable retention of the Norfolk Island 
Pine tree. Any future development must also be designed to ensure the viable 
retention of trees on adjacent sites and must include an Arboricultural Impact 
Assessment (AIA) report prepared by an AQF Level 5 Arborist in accordance with 
AS4970 ‘Protection of trees on development sites’ and Inner West Council’s 
Development Fact Sheets for Trees on Development Sites and Arborist Reports. 

• Should any trees to be retained require pruning the AIA must include a detailed 
pruning specification with images marked up of each limb to be removed and a 
schedule with the diameter of each limb and also a summary of the overall impact to 
the trees. 
 

In accordance with the above matters, the proposal fails to protect the biodiversity values of 
trees, nor preserves the amenity of the area and is not considered acceptable with regard to 
the SEPP and C1.14 – Tree Management of the Leichhardt DCP and is therefore 
recommended for refusal.  
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Chapter 10 Sydney Harbour Catchment  
 
The site is not located within the foreshores and waterways area, a Strategic Foreshore site 
or listed as an item of environmental heritage under the SEPP and as such only the aims of 
the plan are applicable. The proposal is generally consistent with these aims. 
 
5(a)(v) Inner West Local Environmental Plan 2022 (IWLEP 2022)  
 
The application was assessed against the following relevant sections of the IWLEP 2022: 
 

• Section 1.2 – Aims of Plan 
• Section 2.3 – Land Use Table and Zone Objectives 
• Section 2.6 – Subdivision 
• Section 2.7 – Demolition requires development consent  
• Section 4.1 – Minimum subdivision lot size 
• Section 4.3C – Landscaped areas for residential accommodation in Zone R1 
• Section 4.4 – Floor space ratio 
• Section 4.4A – Exception to maximum floor space ratio for active street frontages 
• Section 4.5 – Calculation of floor space ratio and site area 
• Section 4.6 – Exceptions to development standards 
• Section 5.10 – Heritage conservation 
• Section 6.1 – Acid sulfate soils  
• Section 6.2 – Earthworks 
• Section 6.3 – Stormwater management 
• Section 6.4 – Terrestrial biodiversity  
• Section 6.8 – Development in areas subject to aircraft noise 

 
Section 1.2 – Aims of Plan 
 
The proposal does not meet aims 1.2 (b), (g), (h) & (i) of the IWLEP 2022 as follows: 
 

• The proposal does not conserve and maintain the natural, built and cultural heritage 
and the proposed development is not compatible with the surrounding HCA. 

• The proposal does not create a high-quality urban place through the application of 
design excellence in all elements of the built form. 

• The proposal will result in adverse impacts to neighbouring properties 
(overshadowing, bulk and scale) and the local character of the Johnston Street 
Distinctive neighbourhood. 

• The proposal will result in the loss of a significant canopy tree and other vegetation 
on the site which contributes to the amenity of the area and landscape setting. 

 
Section 2.3 Land Use Table and Zone Objectives  
 
The site is zoned LR1 – General Residential under the IWLEP 2022. The IWLEP 2022 
defines the development as follows: 
 
“dwelling house means a building containing only one dwelling.” 
 
The development, including ancillary structures and Torrens title subdivision, is permitted 
with consent within the land use table.  
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Whilst a permissible form of development in the zone, the proposal is not consistent with the 
objectives of the R1 zone as it fails to provide residential development that maintains the 
character of built and natural features in the surrounding area. 
 
As the propsoal does not meet the zone objectives, the application cannot be supported and 
is reccommended for refusal. 
 
Section 4 Principal Development Standards 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal Non 

compliance 
Complies 

Minimum subdivision lot size 
Minimum permissible:  200 sqm 

Lot A – 358 sqm N/A  Yes 
Lot B – 361 sqm N/A Yes 

Floor Space Ratio 
Maximum permissible: 0.7:1 or 250.7 sqm 
(Lot A), 252 sqm (Lot B) 

Lot A – 0.84:1 or 
300 sqm 

49.7 sqm or 
19.8% 

No 

Lot B – 0.89:1 or 
321.9 sqm 

69 sqm or 
27.32% 

No 

Landscape Area 
Minimum permissible:   20% or 71.6 sqm 
(Lot A), 72.2 sqm (Lot B) 

 

Lot A – 17.28% or 
61.9 sqm 

9.7sqm or 
13.6% 

No 

Lot B – 13.48% or 
48.7 sqm 

23.5 sqm or 
32.6% 

No 

Site Coverage 
Maximum permissible:   60% or 215 sqm 
(Lot A), 216.7 sqm (Lot B) 

 

Lot A – 70.16% or 
251.3 sqm 

36.4 sqm or 
16.94% 

No 

Lot B – 61.6% or 
222.5 sqm 

5.8 sqm or 
2.68% 

No 

 
 
Section 4.6 Exceptions to Development Standards 
 
As outlined in table above, the proposal results in a breach of the following development 
standards: 
 

• Cl.4.3C – Landscape areas for residential accommodation in Zone R1 
­ Cl.4.3C (3)(a) – Landscaped Area 
­ Cl.4.3C (3)(b) – Site Coverage 

• Cl.4.4 – Floor Space Ratio 
 

Section 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
A written request has not been submitted to Council in accordance with Section 4.6(4)(a)(i) 
of the IWLEP 2022 justifying the proposed contravention of the development standards. 
 
In the absence of a formal Section 4.6 variation request, an assessment in order to 
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 
instance has not been able to be undertaken against the objectives and provisions of 
Section 4.6 of the IWLEP 2022. 
 
Council is unable to approve an application without such formal request and thus the 
proposal is recommended for refusal.  
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Notwithstanding the above, as the land will be unconstrained following demolition of existing 
dwellings and structures, there is no impediment to achieving compliance with all applicable 
development standards. 
 
Furthermore, the excessive gross floor area (GFA) and site coverage is directly contributing 
to other non-compliances under the LDCP 2013. These include unreasonable 
overshadowing and bulk and scale impacts. 
 
The extent of variations proposed to the development standards is indicative of a design that 
represents an overdevelopment of the subject site. 
 
Accordingly, Council does not support a Section 4.6 request to vary the FSR, Landscaped 
Area and Site Coverage development standards for the proposed development in its current 
form. 
 
Section 5.10 – Heritage conservation 
 
The subject property is a neutral dwelling located within the Annandale Heritage 
Conservation Area (HCA) (C1 in Schedule 5 of the IWLEP 2022). The subject site is located 
within the vicinity of the following heritage items: 
 

• “Norton House”, including interiors, at 33 Johnston Street, Annandale (I36) 
• House, including interiors, at 35 Johnston Street, Annandale (I37) 
• House, including interiors, at 39 Johnston Street, Annandale (I38) 
• House, including interiors, at 41 Johnston Street, Annandale (I39) 
• Street trees—Brush Box, Johnston Street (I66). 

 
Demolition  
 
The proposed demolition is generally acceptable from a heritage perspective as the 
demolition of the neutral building will not detract from the heritage significance of the HCA or 
the heritage items in the vicinity of the subject site. Notwithstanding, in the event of an 
approval, it is recommended that an archival photographic record be undertaken prior to the 
demolition of the existing dwelling.  
 
Subdivision 
 
The proposal seeks to Torrens title subdivide the existing allotment. The proposed 
subdivision is consistent with the prevailing narrower width subdivision pattern in the 
streetscape. The proposed Torrens title subdivision is acceptable, in principle, in this 
instance, however the proposed infill development must respond appropriately to the site’s 
setting within the HCA.  
 
Infill dwellings 
 
The proposed infill dwellings are not acceptable from a heritage perspective as it will detract 
from the heritage significance of the HCA for the reasons (in-summary) below:  
 

• The massing of the dwellings, with the small, segregated building form to front of the 
site comprising the car lift at the ground floor and master bedroom, ensuite and WIR 
at the first floor with a “link” to the main building form behind is unsympathetic of 
dwellings in the streetscape and HCA. 
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• The proposed garages to the front, ground floor of both dwellings is not supported as 
garages to the front of building forms is not sympathetic to characteristic detail in the 
HCA.  

• The proposal includes numerous voids between bedrooms and adjacent to stair 
cases and the void adjacent to the media room to the structure to the rear of the 
dwelling on Lot A. These are not supported as they unnecessarily add to the 
excessive bulk of the infill dwellings.  

• The fin detail surrounding the gable ends to the south-eastern elevation to both 
dwellings is not supported as this is not a complementary detail to characteristic 
dwellings in the streetscape or the HCA. 

• The proposed infill dwellings include cantilevers to first floors to front elevation and to 
the rear. Cantilevered and recessed floor levels are not complementary to the 
character of the HCA.   

• Excessive excavation is proposed to accommodate the basement parking, wine 
cellars and storage and swimming pools. This is not supported as it is not 
characteristic of the construction of contributory dwellings in the HCA.  

• The dwellings should be redesigned so they contain a front balcony and first floor 
verandah to the street south-eastern) elevation to ensure the front elevations include 
a verandah and balcony form which is characteristic to the street.  

• The front setback of the infill dwellings is proposed to be the same as the two-storey 
terrace to the south at No. 70. This is not supported as it is well forward of the front 
setback of the adjoining dwelling at No. 70B.  

• The roof form above the media room on Lot A must be redesigned to either a hipped 
or gable roof form. 

• The south-eastern elevation shows large doors to the car lift areas, large, glazed 
entry doors (D01 and D32), and large window fenestration, including triangular 
windows to the gables and angled window boxes to north-eastern elevations to the 
first floor (W14, W15, W16, W49, W50 and W51). The proposed window forms, 
dimensions are not supported as they are not characteristic of complementary 
windows in the HCA. 

 
With consideration of the above, the proposal will not meet the objectives and controls of 
5.10 (1)(b) of the IWLEP 2022 where the proposed development results in unacceptable 
streetscape impacts and does not satisfactorily conserve the heritage significance HCA. 
 
Section 6.2 – Earthworks 
 
The proposal seeks to undertake excavation up to 3m to accommodate the basement 
parking and storage and up to 2m to accommodate the proposed swimming pools. The 
application is supported by a Geotechnical Report which provides recommendations 
illustrating it is capable of achieving the objectives of Section 6.2. 
 
Section 6.8 – Development in areas subject to aircraft noise 
 
The site falls within the ANEF 20-25 contour. The proposal has been supported by an 
Acoustic Report addressing aircraft noise with recommendations for mitigation. 
 
5(b) Draft Environmental Planning Instruments 
 
There are no relevant draft EPIs pertaining to the proposal. 
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5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of the Leichhardt Development Control Plan 2013: 
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes  
  
Part C  
C1.0 General Provisions No – see discussion 
C1.1 Site and Context Analysis Yes  
C1.2 Demolition Yes  
C1.4 Heritage Conservation Areas and Heritage Items No – see discussion  
C1.6 Subdivision Yes  
C1.7 Site Facilities Yes  
C1.8 Contamination Yes  
C1.9 Safety by Design No – see discussion  
C1.10 Equity of Access and Mobility Yes   
C1.11 Parking No – see discussion  
C1.12 Landscaping No – see discussion  
C1.14 Tree Management No – see discussion  
C1.21 Green Roofs and Green Living Walls  Yes 
  
Part C: Place – Section 2 Urban Character  
C2.2.1.2 Johnston Street distinctive neighbourhood No – see discussion 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes  
C3.2 Site Layout and Building Design  No – see discussion  
C3.3 Elevation and Materials  No – see discussion  
C3.5 Front Gardens and Dwelling Entries  No – see discussion  
C3.6 Fences  No – see discussion  
C3.7 Environmental Performance  Yes   
C3.8 Private Open Space  Yes   
C3.9 Solar Access  No – see discussion  
C3.10 Views  Yes  
C3.11 Visual Privacy  Yes – see discussion  
C3.12 Acoustic Privacy  Yes  
  
Part D: Energy  
Section 1 – Energy Management Yes   
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes  
D2.2 Demolition and Construction of All Development  Yes  
D2.3 Residential Development  Yes  
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
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E1.1 Approvals Process and Reports Required with 
Development Applications  

Yes  

E1.1.1 Water Management Statement  Yes  
E1.1.3 Stormwater Drainage Concept Plan  No – see discussion  
E1.2 Water Management  Yes  
E1.2.1 Water Conservation  Yes  
E1.2.2 Managing Stormwater within the Site  Yes  
E1.2.4 Stormwater Treatment  Yes   
E1.2.5 Water Disposal No – see discussion 
The following provides discussion of the relevant issues: 
 
C1.0 General Provisions  
 
As discussed elsewhere in this report, the proposal is considered to be incompatible with the 
streetscape with impacts exacerbated by non-compliant landscaping, site coverage, FSR, 
setbacks and building location zones which result in bulk and scale and overshadowing 
impacts to neighbouring properties.  
 
The proposed infill development does not comply with control C9 which requires new 
development to make a positive contribution to the character, scale, form, siting, materials, 
colour and detailing within the streetscape. Subsequently, the proposal is inconsistent with 
objectives O3, O4 and O6 pertaining to this Part. 
 
C1.4 Heritage Conservation Areas and Heritage Items, C2.2.1.2 Johnston Street Distinctive 
Neighbourhood and C3.3 Elevation and Materials 
 
C1.4 Heritage Conservation Areas and Heritage Items 
 
The proposal is not acceptable from a heritage perspective as it will detract from the heritage 
significance of the Johnston Street Heritage Conservation Area.  
 
The proposed infill building is inconsistent with the objectives and controls of C1.4 of the 
DCP as follows: 
 

• O1 (i): The proposed development is not considered to be sympathetic in scale, form, 
architectural detail, fenestration and siting to the HCA. 

• C8: The proposed development has not demonstrated the infill development respects 
the form, scale and sitting of the immediate area. 

 
Refer also to Part 5(a)(v) Clause 5.10 – Heritage Conservation for detailed assessment with 
respect to heritage considerations pursuant to the LEP. 
  
C2.2.1.2 Johnston Street Distinctive Neighbourhood 
 
The development does not satisfy Objective O1 of C2.2.1.2, as it is inconsistent with the 
Desired Future Character and Controls for the Johnston Street Distinctive Neighbourhood as 
follows: 
  

• O1 – the proposed infill development is not considered to facilitate a development 
that is consistent with the Desired Future Character and Controls for the Distinctive 
Neighbourhood. 

• C1 – The proposed development does not enhance the character and identity of the 
neighbourhood, whilst protecting the Heritage Conservation Area. 
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• C2 – The development does not maintain and enhance the scale and character of 
existing dwellings, which consists of mostly single storey Federation-style dwellings 
and two storey Victorian terraces. 

• C8 – The infill development does not maintain the harmony or character of the 
neighbourhood by ensuring development is complementary in form and materials 
and does not reflect the cohesiveness of the streetscape. 

 
C3.3 Elevation and Materials 
 
The proposed Materials Schedule includes Natural timber battens (A) to front façade of 
garages, White Colorbond roofing (D), White painted FC sheeting (E) and White powder 
coated aluminium horizontal louvres (B). These are not acceptable on heritage grounds as 
they are not sympathetic to the HCA or prevailing neighbourhood character. Furthermore, 
white powder coated aluminium horizontal louvres are not supported where visible frm the 
public domain. 
 
Openings are not vertically proportioned, nor do they employ traditional design (timber sash 
or French doors) and materials (timber frame), and are thereby unsympathetic to the HCA. 
 
The south-eastern elevation shows large doors to the car lift areas, large, glazed entry doors 
(D01 and D32), and large window fenestration, including triangular windows to the gables 
and angled window boxes to north-eastern elevations to the first floor (W14, W15, W16, 
W49, W50 and W51). The proposed window forms and their dimensions are not supported 
as they are not characteristic or complementary windows in the HCA. 
 
 
C1.6 Subdivision 
 
The proposal seeks to Torrens title subdivide the existing allotment. It is considered that the 
proposed subdivision will be generally consistent with the prevailing narrower width 
subdivision pattern in the neighbourhood. Although the proposed Torrens title subdivision is 
acceptable, the proposed new infill dwellings do not respond appropriately to the 
development standards in the LEP and the suite of controls in the DCP as discussed 
throughout this report. 
 
C1.9 Safety by Design and C3.5 – Front Gardens and Dwelling Entries 
 
Parts C1.9 – Safety by Design and C3.5 – Front Gardens and Dwelling Entries include 
objectives and controls to ensure buildings are designed, in part, to achieve a high level of 
functional and visual engagement with the public realm. An assessment of the proposal 
against the abovementioned provisions has identified the following: 
 

• O4 – Part C1.9: The proposal has not demonstrated the application of Crime 
Prevention Through Environmental Design (CPTED) principles. 

• C1 (a), (b) and (c) – Part C1.9: The proposed development has not been designed 
with regard to the surveillance, legibility and territoriality of the site. 

• O1 (a), (c) and (e) – Part C3.5: The front garden/dwelling entry does not achieve a 
high level of functional and visual engagement with the public realm; does not enable 
casual surveillance of the street and provide a high level of safety and security; is not 
legible and easily identified. 

• C1 – Part C3.5: The ground floor dwelling entries and windows are not oriented to 
overlook the street. 

• C5 – Part C3.5: Dwelling entries are not clearly visible and easily identifiable from the 
street. 
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• C7 – Part C3.5: The proposal has not been designed with a front fence that has 
direct  
access to a safe pedestrian footpath. The pedestrian entry is provided via the shared 
driveway, which is considered unsafe and suboptimal. 

 
C1.11 Parking 
 
The suitability of the central vehicle crossing has not been demonstrated due to a lack of 
swept path diagrams which demonstrate the vehicles can enter the site and manoeuvre 
safely into the garages from the proposed central vehicle crossing and leave in a forward 
direction. 
 
Furthermore, the potential loss of "on street" parking on Johnston Street as result of the new 
driveway has not been demonstrated due to a lack of analysis.  
 
The proposal relies on a shared driveway to facilitate carparking access to each new 
dwelling. A subdivision plan showing the creation of an easement demonstrating reciprocal 
rights to use the shared driveway access on the sites has not been provided. 
 
Notwithstanding the above, the proposed garages dominate the streetscape presentation 
where they accommodate over 70% of the frontage and due to HCA and streetscape 
impacts discussed elsewhere in this assessment, the proposed off-street carparking is not 
supported. 
 
C1.12 Landscaping and C1.14 Tree Management 
 
The removal of a mature canopy tree (Norfolk Pine) that contributes significantly to the 
amenity of the surrounding properties is contrary to several Objectives and Controls 
pursuant to C1.12 and C1.14 of the DCP as follows: 
 
C12 Landscaping 
 

• Objective 1(b) – does not contributes to the distinct landscape character within the 
neighbourhood and does not preserve, retain and encourage vegetation where it 
seeks to remove a number of trees on the site including a significant Norfolk Pine  

• Objective 1(e) – does not comply with the minimum landscaped area development 
standard and does not maximise vegetation to regulate and increase rainwater 
infiltration, thereby increasing nutrient recycling and reducing surface runoff 

C1.14 Tree Management 
 

• Objective 3 - To protect trees within and adjacent to development sites and to ensure 
that all new development provides an opportunity for existing and new trees to grow. 

• Objective 4 - To manage the urban landscape so trees continue to make a significant 
contribution to its quality, character and amenity.  

• Objective 5 - To maintain and enhance the amenity of the Inner West Local 
Government Area through the preservation of appropriate trees and vegetation. 

• Control 12 - All development proposals must be designed to maintain or improve the 
urban forest values of the site by minimising the impact on tree/s and planting 
compensatory tree/s for tree/s that are proposed for removal.  

• Control 13 - The design of buildings or alterations and additions to buildings must 
provide sufficient distance from existing trees (whether on the site or on adjoining 
land), in accordance with AS4970 "Protection of trees on development sites", to 
ensure the trees' practical retention. 
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C3.2 Site Layout and Building Design 
 
Part C3.2 prescribes building location zone (BLZ), side setback and building envelope 
controls. 
 
Building location zone (BLZ)  
 
The proposal results in non-compliances with the front and rear BLZ at the ground and first 
floor levels and sliding side boundary setback control requirements at both side boundaries. 
 
The proposal does not meet the preconditions of this Part in the event of a non-compliance 
as follows: 
 

­ The front setback is not complementary to the established setback within the street 
i.e. the average of the front facades at Nos. 70 and 72B Johnston Street.  

­ The proposed development will not be compatible with the existing streetscape, 
desired future character and scale of surrounding development, as discussed 
elsewhere in this assessment.  

­ The rear BLZ breach contributes to bulk and scale and overshadowing impacts to 
neighbouring properties and is not supported.  

 
Side setbacks 
 
The proposal results in non-compliances the sliding side boundary setback control 
requirements at both side boundaries. 
 
The proposal does not meet the preconditions of this Part in the event of a non-compliance 
as follows: 
 

­ Analysis of the rear and side setbacks of buildings in the vicinity of the site indicates 
that the building setbacks are not commensurate to those prevailing in the 
streetscape.  

­ The bulk and scale of development has not been minimised by reduced floor to 
ceiling heights. 

­ The proposed building setbacks are incompatible with the pattern of surrounding 
development and contributes to adverse streetscape and adverse amenity impacts to 
a number of surrounding properties, including overshadowing and bulk and scale.  

 
The proposal has not demonstrated the preconditions for departures with BLZ and minimum 
side setbacks and under C6 and C8 (respectively) have been met. Therefore, the proposed 
non-compliances are not justified.  
 
Subsequently, the proposed development, in its current form, does not satisfy the objectives 
of this part, specifically: 
 

• O2 – The proposal has not demonstrated that the proposed development is 
consistent with and maintains the established pattern of development. 

 
• O3 – The proposal has not demonstrated that the new infill development has been 

designed with an appropriate BLZ from the front and rear boundary to protect 
neighbourhood features such as streetscape, private open space and solar access. 

 
• O4 – The proposal has not demonstrated the new infill development:  
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­ reinforces the desired future character and distinct sense of place of the 
streetscape, neighbourhood and Leichhardt.  

­ is congruent with the siting, scale and form of adjoining development  
­ creates a high level of residential amenity for the site and protects existing or 

enhances residential amenity of adjoining sites in terms of solar access, daylight, 
and outlook. 

 
Building envelope 
 
The building envelope of a building defines the maximum potential volume of a development 
above ground level. The subject site is located within the Johnston Street Distinctive 
Neighbourhood (C2.2.1.2 of the DCP) which gives an indication of the general height, form 
and roof form of buildings in the area. A maximum building wall height of 6m applies. The 
building envelope controls under Part C3.2 of the DCP provides guidance when determining 
an appropriate building envelope for new development. 
 
Although compliant with the maximum 6m wall height pursuant to the Johnston Street 
Distinctive Neighbourhood, the dwelling on proposed Lot B does not complement the single 
storey form of the neighbouring dwelling at No. 70B to the north. 
 
The building located on allotment B should be lowered to correspond with the roof height of 
the new building on proposed Lot A and existing building located at no. 72B Johnston Street, 
making allowance for topographical variation in the elevation of those buildings. A first floor 
concealed behind the roof space above the single storey component would be considered. 
 
C3.6 Fences 
 
The south-eastern (front) elevation and 3D perspectives show a modern interpretation of a 
palisade front fence. This is not supported in respect to the front palisade fences of the 
adjoining properties. The proposed front fence is not compatible or sympathetic to fences in 
the streetscape. Accordingly, the removal of the existing iron palisade fence to the front is 
not supported.  
 
C3.9 Solar Access 
 
Nos. 1, 3 and 5 Reserve Street are oriented perpendicular to the subject site (north/south), 
therefore the following solar access provisions apply: 
 

­ C13 – Where the surrounding allotments are orientated north/south and the dwelling 
has north facing glazing serving the main living room, ensure a minimum of three 
hours solar access is maintained between 9am and 3pm during the winter solstice. 

­ C15 – Where surrounding dwellings currently receive less than the required amount 
of solar access to the main living room between 9am and 3pm during the winter 
solstice, no further reduction of solar access is permitted. 

­ C17 – Where surrounding dwellings have north facing private open space, ensure 
solar access is retained for three hours between 9am and 3pm to 50% of the total 
area during the winter solstice. 

­ C19 – Where surrounding dwellings currently receive less than the required amount 
of solar access to their private open space between 9am and 3pm during the winter 
solstice, no further reduction of solar access is permitted. 

 
Nos. 63 and 65 Annandale Street, andNos. 68 and 70 Johnston Street have east west 
orientations, therefore the following solar access provisions apply: 
 



Inner West Local Planning Panel ITEM 5 

PAGE 231 

­ C12 – Where the surrounding allotments are orientated east/west, main living room 
glazing must maintain a minimum of two hours solar access between 9am and 3pm 
during the winter solstice. 

­ C15 – Where surrounding dwellings currently receive less than the required amount 
of solar access to the main living room between 9am and 3pm during the winter 
solstice, no further reduction of solar access is permitted. 

­ C18 – Where surrounding dwellings have east/west facing private open space, 
ensure solar access is retained for two and a half hours between 9am and 3pm to 
50% of the total area (adjacent to living room) during the winter solstice. 

­ C19 – Where surrounding dwellings currently receive less than the required amount 
of solar access to their private open space between 9am and 3pm during the winter 
solstice, no further reduction of solar access is permitted. 

 
The shadow diagrams provided do not enable Council to undertake a comprehensive 
assessment of the overshadowing impact on properties where new shadows are shown to 
fall. This is partly due to the survey provided with the application which has not provided spot 
levels on adjoining sites relative to AHD that are indicative of the overall site and/or that 
identify topographical features. 
 
Notwithstanding, based on the solar access diagrams submitted, the proposed development 
has not demonstrated compliance with controls above, where it will result in additional 
shadows to the rear private open spaces of the southern neighbouring properties located at 
Nos. 5, 3 and 1 Reserve Street and No. 70 Johnston Street and potential impacts to north 
facing living room  windows of no. 70 Johnston Street, all of which currently receive less than 
the required amount of solar access between 9am and 3pm during the winter solstice. 
 
It is noted that the additional overshadowing is a result of the departures with the FSR, side 
setback and BLZ controls. 
 
Accordingly, objectives O1(d) & (f) of this Part are not achieved and the proposal is 
recommended for refusal.  
 
C3.10 Views 
 
Submissions have been raised over concerns of loss of a vista to views, specifically “district 
views and sky views from both the ground floor and first floor of the property [No. 70 
Johnston Street]”.  
 
Council defers to the Planning Principle relating to view sharing established by the New 
South Wales Land and Environment Court in Tenacity Consulting v Warringah Council 
[2004] NSWLEC 140 (“Tenacity”) for further assessment against view loss. 
 
The Tenacity principle is summarised and applied to the proposal below (photographs also 
appear further below): 
 
Step One – Assessment of the views to be affected. Water views are valued more highly 
than land views. Iconic views (eg of the Opera House, the Harbour Bridge or North Head) 
are valued more highly than views without icons. Whole views are valued more highly than 
partial views, eg a water view in which the interface between land and water is visible is 
more valuable than one in which it is obscured. 
 
In accordance with the hierarchy of views developed under Tenacity the objectives and 
controls of Part C3.10 of the LDCP 2013 do not have consideration of vistas to views of 
neighbourhood features, such as a view of the sky or trees, and Council does not ordinarily 
consider this aspect in the assessment of view loss.  
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Notwithstanding, a site visit was conducted to No. 70 Johnston Street, and it was found that 
No. 70 Johnston Street currently has filtered/obscured views of the following building/s 
identified as a heritage item under the IWLEP 2022: 
  

• Johnston Street, Hunter Baillie Memorial Presbyterian Church 
• 35 Johnston Street, House 

 
When considering the value of these views, it is considered the views are not highly valuable 
as the views are not water views and are not whole views of these buildings. The existing 
dwelling house at No. 72 Johnston Street obstructs most of the view of the Hunter Baillie 
with the steeple being the only visible building element (figure 5, 6, 7 & 8) and the view of 
No. 35 Johnston Street is obtained via outlook from the side passage and courtyard (figure 9 
and 10). 
 

  
Figure 5 – Standing view from first floor 

balcony 
Figure 6 – Standing view first floor bedroom 

 
 

  
Figure 7 – Standing view first floor balcony Figure 8 – Standing view first floor 

bathroom 
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Figure 9 – Standing view from rear yard  Figure 10 – Standing view from rear yard 
 
Step Two – Consideration from what part of the property the views are obtained. For 
example the protection of views across side boundaries is more difficult than the protection 
of views from front and rear boundaries. In addition, whether the view is enjoyed from a 
standing or sitting position may also be relevant. Sitting views are more difficult to protect 
than standing views. The expectation to retain side views and sitting views is often 
unrealistic. 
 
The views from No 70 Johnston Street rely on an aspect looking primarily across the side 
boundary of No. 72 Johnston Street (see figure 11). The views are generally enjoyed from a 
standing position. Views can also be seen from a seated position at the first floor level.  

 
Figure 11 – Views from all floors and all areas are primarily rely on a vista across a side 

boundary of the site.  
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Step Three – Assessment of the extent of the impact. This should be done for the whole 
of the property, not just for the view that is affected. The impact on views from living areas is 
more significant than from bedrooms or service areas (though views from kitchens are highly 
valued because people spend so much time in them). The impact may be assessed 
quantitatively, but in many cases this can be meaningless. For example, it is unhelpful to say 
that the view loss is 20% if it includes one of the sails of the Opera House. It is usually more 
useful to assess the view loss qualitatively as negligible, minor, moderate, severe or 
devastating. 
 
Factors taken into consideration in assessing the extent of the impact include the siting of 
the development, setbacks, proposed building heights and design of the infill buildings. 
 
Firstly, the extent of the impact from the first floor is considered. The highest point of the 
finished roof ridge of the proposed infill development on both lots is RL 36.78, which is 
approximately 1.16m higher than the ridge of the existing dwelling of approximately RL 35.62 
(using the RLs from the site survey). The primary loss of views to occur are those existing 
partial views of the Hunter Baillie Memorial Presbyterian Church steeple obtained from the 
first floor looking across the roof of the existing dwelling at No. 72 Johnston Street. For the 
most part, the proposed building height is interrupting the view at the first floor areas. View 
impacts from the first floor areas considered to be minor as existing views are obtained 
directly across the side boundary and are largely obstructed by the existing building. 
 
Secondly, the extent of impact from the ground floor private open space and side courtyard 
is considered. The new infill development is proposed with a nil side boundary setback along 
the southernmost boundary. The proposed setback will partially obscure the vista looking 
towards the heritage listed building located at No. 35 Johnston Street. View impacts from the 
rear private open space and side courtyard are considered to be minor. 
 
Step Four – Assessment of the reasonableness of the proposal that is causing the 
impact. A development that complies with all planning controls would be considered more 
reasonable than one that breaches them. Where an impact on views arises as a result of 
non-compliance with one or more planning controls, even a moderate impact may be 
considered unreasonable. With a complying proposal, the question should be asked whether 
a more skilful design could provide the applicant with the same development potential and 
amenity and reduce the impact on the views of neighbours. If the answer to that question is 
no, then the view impact of a complying development would probably be considered 
acceptable and the view sharing reasonable. 
 
The Development Application proposes several non-compliances to the development 
controls including variations to the FSR development standard under the IWLEP 2022 and 
the front and rear building setbacks and side wall height controls under the LDCP 2013. 
Even so, as has been found in the assessment under step three above, the impacts on view 
sharing are overall found to be minor. Importantly, the views impacted from the ground floor 
and first floor rely on Council protecting direct cross and side views. The expectation to 
retain cross and side views is unrealistic in this case and Council’s DCP states that while the 
equitable sharing of views is desired, existing dwellings will not always be able to retain 
existing views across neighbouring allotments. Moreover, it is considered that a fully 
compliant proposal would not be enough ameliorate the view loss impacts and when posing 
the question whether a more skilful design could provide the applicant with the same 
development potential and amenity and reduce the impact on the views of neighbours, the 
answer is considered to be no. 
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Following an assessment of the development against the planning principle, the overall 
impacts on the view of the adjoining property (No. 70 Johnston Street) is found to be minor 
and reasonable.  
 
Notwithstanding the proposal is recommended for refusal on other grounds. 
 
C3.11 Visual Privacy 
 
Ground Floor 
 
The ground floor rear (west) facing glazing (SD11, SD47) is orientated towards the rear 
private open space and any overlooking opportunities will be obscured by boundary fencing.  
 
Openings (LV37, LV38, LV39, LV40) proposed along the south-western elevation (Lot A) 
and openings (D02, LV04, LV05, LV06, LV07, LV08, LV09) proposed along the north-
eastern elevation (Lot B) at the ground floor level are not considered to result in adverse 
privacy impacts as any overlooking opportunities will be obscured by existing boundary 
fencing. 
 
Overlooking opportunities from the ground floor east facing glazing (SD12, W13, SD48) 
servicing the detached studios on each lot will be obscured by boundary fencing. 
 
First Floor 
 
The rear (west) facing first floor glazing (SD30, W31, SD63, W64) serve bedrooms only and 
will not be used to a high volume during the day.  
 
The proposed infill dwelling (Lot A) has been designed without windows along the south-
western side elevation to prevent overlooking impacts to No. 70 Johnston Street side facing 
windows. New openings (W16, W17, W18, W19, W20, W21, W22, W23, W24, W25, LV26, 
LV27, W28, W29) proposed to the north-eastern elevation at the first floor level (Lot B) 
service low-use rooms (voids, bedrooms, ensuite and stairwell) and are not located opposite 
windows on the adjoining property at the same level. Therefore, the proposal is not 
considered to result in adverse visual privacy impacts and privacy mitigation measures to 
address overlooking are not warranted. 
 
Concern is raised, however, regarding the new glazing (W65, LV66, LV67) to the first floor 
rear studio (Lot A) will provide additional overlooking opportunities to the rear private open 
spaces of the adjoining properties.  
 
E1.1.3 Stormwater Drainage Concept Plan and E1.2.5 Water Disposal 
 
The submitted Stormwater Plans are deficient with regard to demonstrating adequate 
drainage of the site. 
 
Council’s Engineer has reviewed the proposal and has made the following comments: 
 

• As the site falls to the rear it is difficult to see how gravity drainage can be achieved 
with 1% fall to Johnston Street. 

• Water disposal in must be in accordance with Section E1.2.5 (C2(d) and C4(a)).  
• Stormwater runoff from as much roof area as practicable (minimum 80%) must be 

drained by gravity to the kerb and gutter in Johnston Street. Charged or pump out 
drainage systems are not permitted. The drainage of any roof and surface areas that 
cannot drain to the street must be designed to cause no concentration of flows or 
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nuisance to downstream properties. Where the above requirements cannot be met, a 
drainage easement over a downstream property to the street below should be 
sought.  

• The stormwater plans do not detail existing overland flows from upstream properties 
and how they will be maintained or catered for in the proposed development. 

 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality in terms of impact on the streetscape, broader HCA and 
amenity of adjoining properties (specifically bulk and scale and overshadowing). Accordingly, 
the proposal is recommended for refusal.  
 
5(f)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the adjoining properties 
(specifically bulk and scale and overshadowing). These impacts are largely contributed to 
the non-compliances with the principal development standards (FSR, Landscaped area and 
Site coverage) and suite of controls pursuant to the DCP (including BLZ and side setbacks). 
Therefore it is considered that the proposal constitutes an overdevelopment and the site is 
unsuitable to accommodate the proposal.  
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 
 
Nine (9) submissions were received in response to the initial notification. 
 
The following (summarised) issues raised in submissions have been discussed in this report: 
 

­ Removal of Norfolk Pine – Discussed in Section 5(a)(iii) State Environmental 
Planning Policy (Biodiversity and Conservation) 2021 and Section 5(d) C1.12 
Landscaping and C1.14 Tree Management  

­ Overshadowing - Discussed in Part 5(c), C3.9 Solar Access 
­ Demolition of existing dwelling in HCA – Discussed under 5(a)(iv) Section 5.10 – 

Heritage Conservation  
­ Impact on HCA and streetscape – Discussed in Part 5(a)(iv), C5.10 Heritage 

Conservation  
­ Setbacks – Discussed in Part 5(c), C3.2 Site Layout and Building Design 
­ Building Location Zone – Discussed in Part 5(c), C3.2 Site Layout and Building 

Design 
­ Removal of on-street parking and driveway access – Discussed in Part 5(c) C1.11 

Parking 
­ Breach of maximum FSR and minimum landscaped area – Discussed in Part 5(a)(iv), 

Section 4.6 Exceptions to Development Standards 
­ Bulk and scale – Discussed in Part 5(c), C3.2 Site Layout and Building Design 
­ Impact on streetscape – Discussed in Part 5(a)(iv), C5.10 Heritage Conservation and 

Part 5(d) C1.4 Heritage Conservation Areas and Heritage Items. 
­ View loss – Discussed in Part 5(d) C3.10 Views  
­ Visual privacy – Discussed in Part 5(d) C3.11 Visual Privacy 

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
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Acoustic privacy  
 
Comment: The proposal is residential in nature and unlikely to result in adverse acoustic 
privacy issues. Any equipment associated with the proposed swimming pools would be 
required to be located in acoustic housing and located away from noise sensitive rooms of 
neighbouring properties. Notwithstanding, the proposal is recommended for refusal on other 
grounds. 
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal does not comply with a suite of LEP and DCP controls and thus is contrary to 
the public interest as outlined throughout this report.  
 
6 Referrals 
 

6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
Referral  Comment  
Engineering Recommended refusal for the reasons outlined under Section 5(d) 

C1.11 Parking and E1.1.3 - Stormwater Drainage Concept Plan. 
Heritage Recommended refusal for the reasons outlined under Section 5(a)(v), 

Clause 5.10 – Heritage Conservation and Section 5(d) C1.4 Heritage 
Conservation Areas and Heritage Items. 

Urban Forest Recommended refusal for the reasons outlined under Section 5(a)(iv) 
State Environmental Planning Policy (Biodiversity and Conservation) 
2021, Section 5(d) C1.12 Landscaping and C1.14 Tree Management 

 
6(b) External 
 
The application was referred to the following external bodies: 
 
Referral  Comment  
Ausgrid A referral to Ausgrid was issued on the 2 February 2023. Ausgrid 

has raised no objections and their recommendations would be 
included in the event of an approval. 

TfNSW Raised no objections for the proposed development and provided 
concurrence under section 138 of the Roads Act 1993 and in 
accordance with clauses 2.119 and 2.121 of the State 
Environmental Planning Policy (Transport and Infrastructure)  
2021, subject to general and specific terms of approval. 

 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the proposed development would result in an increased demand for 
public amenities and public services within the area.  
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8. Conclusion 
 
The proposal does not comply with the aims, objectives and development standards 
contained in the Inner West Local Environmental Plan 2022 and suite of controls provided in 
the Leichhardt Development Control Plan 2013.  
 
The development will result in significant impacts on the amenity of the adjoining properties, 
the streetscape and HCA and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
9. Recommendation 
 
That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 
1979, refuse Development Application No. DA/2023/0046 for proposed demolition of existing 
buildings, construction of two  detached dwellings, outbuildings, inground swimming pools 
and Torrens Title subdivision into 2 lots at 72 Johnston Street, Annandale, for the reasons 
outlined in Attachment A.  
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Attachment A – Reasons for refusal 
 

1. The proposed development has not demonstrated compliance with the State 
Environmental Planning Policy (Biodiversity and Conservation) 2021 where Council 
does not support the removal of the mature Araucaria heterophylla (Norfolk Island 
Pine) located at the rear of the site. 

 
2. The proposed development is inconsistent with and has not demonstrated 

compliance with the Inner West Local Environmental Plan 2022, pursuant to Section 
4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979, including: 
 

a) Section1.2(2)(b)(g)(h)(i) - Aims of Plan 
b) Section 2.1- Zone objectives and Land use table  
c) Section 4.3C - Landscaped areas for residential accommodation in Zone R1 
d) Section 4.4 - Floor Space Ratio 
e) Section 4.6 Exceptions to development standards 
f) Section 5.10 – Heritage Conservation  

 
3. The applicant has failed to provide a formal request under Section 4.6 of the Inner 

West Local Environmental Plan 2022 to demonstrate sufficient environmental 
planning grounds to justify contravening the FSR and Landscaped Area development 
standards and the development is considered contrary to the objectives of the 
standards in its proposed form. In the absence of a valid and well-founded Clause 
4.6 objection, the consent authority cannot consider the proposed variation. 
 

4. The proposed development is inconsistent with the Leichhardt Development Control 
Plan 2013, pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and 
Assessment Act 1979, including: 
 

a) Part C1.0 General Provisions and objectives O3, O4 and O6 
b) Part C1.4 Heritage Conservation Areas and Heritage Items 
c) C1.9 Safety by Design 
d) Part C1.11 Parking 
e) C1.12 Landscaping 
f) C1.14 Tree Management 
g) Part C2.2.1.2 Johnston Distinctive Neighbourhood 
h) Part C3.1 Residential General Provisions  
i) Part C3.2 Site Layout and Building Design  
j) Part C3.3 Elevation and Materials 
k) Part C3.5 Front Gardens and Dwelling Entries 
l) C3.6 Fences 
m) C3.9 Solar Access 
n) E1.1.3 Stormwater Drainage Concept Plan  
o) E1.2.5 Water Disposal 
 

5. The proposed development will result in adverse impacts on the built environment in 
the locality pursuant to Section 4.15(1)(b) of the Environmental Planning and 
Assessment Act 1979. 
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6. The proposal has not demonstrated that the site is suitable for the development 
pursuant to Section 4.15(1)(c) of the Environmental Planning and Assessment Act 
1979. 

 
7. The proposal has not demonstrated it is in the public interest pursuant to Section 

4.15(1)(e) of the Environmental Planning and Assessment At 1979. 
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Attachment B – Plans of proposed development 
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Attachment C – Conditions in the event of approval 
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