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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2022/0467 
Address 96 Addison Road MARRICKVILLE   
Proposal demolition of existing improvements and construction of a mixed 

used development containing 2 commercial tenancies and 14 
residential units with basement car parking 

Date of Lodgement 16 June 2022 
Applicant BENSON MCCORMACK PTY LTD 
Owner CORDARO PTY LTD 
Number of Submissions Initial: 1 
Value of works $6,766,352.00 
Reason for determination at 
Planning Panel 

Section 4.6 variation exceeds 10% 
SEPP 65 

Main Issues Height of building 
Massing and setbacks 
Building Envelope 

Recommendation Approved with Conditions 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exception to Development Standards  
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1. Executive Summary
This report is an assessment of the application submitted to Council for demolition of existing 
improvements and construction of a mixed used development containing 2 commercial 
tenancies and 14 residential units with basement car parking at 96 Addison Road Marrickville. 

The application was notified to surrounding properties and 1 submission was received in 
response to the initial notification. 

The main issues that have arisen from the application include: 

• Breach with height of building development standard
• Massing, setbacks and building envelope

The non-compliances are acceptable given that the development responds appropriately to 
the surrounding development and desired future character of the area. Therefore, the 
application is recommended for approval.  

2. Proposal

The proposal is for a shop top housing development containing basement parking, two retail 
premises with 14 residential apartments above. The proposal contains:  

Basement 
• Waste and services,
• Storage
• 15 car parking spaces for residential component (3 accessible), including one

accessible visitor parking space
• 2 commercial car parking spaces (1 accessible)
• 2 motorcycle parking spaces
• 15 bicycle parking spaces

Ground Floor 
• Two retail premises at the front,
• Open space along western boundary,
• Services,
• Access to basement parking,
• Service & delivery area.

First Floor 
• 4 x 2 bedroom units
• 2 x studio

Second Floor 
• 5 x 2 bedroom units

Third Floor 
• 3 x 3 bedroom units

Roof 
• Roof top terrace
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3. Site Description 
 
The subject site is located on the southern side of Addison Road, between Illawarra Road and 
Shepherd Street, Marrickville. The site area is approximately 796.6sqm with a primary frontage 
of 19.94 metres to Addison Road and a secondary frontage of 18.6 metres to Handley Street. 
The site consists of 2 allotments (No. 94 and No. 96-96 Addison Road), which are generally 
rectangular in shape and legally described as Lot 2 in DP508967 and Lot 6 in DP658485. 
 
The site is currently occupied by a part 1 and part 2 storey dwelling and rear outbuildings (94 
Addison Road) and a part 1 and part 2 storey dwelling house, shed and a 2 storey warehouse 
building fronting Handley Street (96-98 Addison Road). 
 
The subject sites are not listed as a heritage item and not within a heritage conservation area. 
The property is identified as a flood prone lot and six (6) trees are located towards the front. 
 
 

 
Figure 9: Zoning Map 

 
4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
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Subject Site 
 
Application Proposal Date & Decision 
PDA201800205 Demolition of the existing buildings and 

construction of a mixed use 
development comprising a commercial 
tenancy and boarding house, with at-
grade and basement parking. 

17/05/2019 Advice issued 

DA201900220 To demolish existing improvements and 
construct a 4 storey mixed use 
development comprising a ground floor 
indoor recreation facility and boarding 
house with basement parking 

14/01/2020 Approved 

PDA/2021/0357 Demolition of the existing structures and 
construction of shop top housing 
development with basement car 
parking. 

03/12/2021 Advice issued  

 
Surrounding properties 
 
Application Proposal Date & Decision 
110 Addison 
MOD/2022/0200  
 

application under Section 4.56 of the 
Environmental Planning and 
Assessment Act 1979 to modify 
MOD/2021/0001 dated 20 May 2021 to 
amend a number of external finishes of 
the building including the addition of 
some screening and to delete a 
condition relating to landscaping in front 
of the fire hydrant 

27/10/2022 Approved 

MOD/2021/0001 
 

Application under s4.56 of the EP and A 
Act 1979 to modify modified Land and 
Environment Court Order No. 1585 of 
2016, dated 7 December 2016, so as to 
carry out changes to the basement and 
ground floor layout, alter finishes and 
the height of the topmost floor and alter 
stormwater management 

20/05/2021 Approved  

DA201600172 Demolition of existing improvements 
and construction of mixed 
commercial/residential development 
with basement parking and strata 
subdivision at 110-112 Addison Road 
Marrickville. 

Approved 07/12/2016 

35-41 Addison 
DA/2021/0688  
 

To demolish the existing structures on 
site and erect a 4 part 5 storey mixed 
use building, containing basement car 
parking, 2 commercial tenancies on the 
ground floor fronting Addison Road and 
61 affordable dwellings 

12/04/2022 Deferred 
Commencement 
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4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
08/11/2022 Council issued a request for additional information letter (RFI) to 

address the following issues: 
 

• Front setback of upper level (fronting Addison Road) 
inconsistent with Part 5 MDCP 2011; 

• Insufficient information submitted regarding Waster Sensitive 
Urban Design 

29/11/2022 The applicant submitted amended plans and additional information in 
response to Council’s RFI. 

01/03/2023 Council met with the applicant to discuss the amended plans, raising 
concerns that the amended proposal (still) does not comply with the 
front setback control and objective, regarding the upper level, contained 
in Part 5 of the MDCP 2011. 

09/05/2023 Council met with the applicant, advising that, after considering the 
matters discussed with the applicant on 01/03/2023, Council could not 
support the variation with the upper level front setback and issued a 
supplementary RFI, requesting to amend the plans accordingly. 

26/05/2023 The applicant submitted amended plans in which the upper level is set 
back in accordance with Part 5 of the MDCP 2011. 

01/06/2023 Council issued an RFI, requesting an amended schedule of finishes that 
reflects that amended plans submitted on 26/05/2023. 

14/06/2023 The applicant submitted the amended schedule of finishes.  
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy No. 65—Design Quality of Residential Apartment 

Development 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Transport and Infrastructure) 2021 
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 



Inner West Local Planning Panel ITEM 7 
 

PAGE 445 

“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
The site has been used in the past for activities which could have potentially contaminated the 
site. It is considered that the site will require remediation in accordance with SEPP 55. 
 
A Stage 1 and Stage 2 Environmental Site Investigation and Remedial Action Plan (RAP) have 
been provided to address the management of contaminated groundwater onsite and the 
treatment and disposal of any contaminated soils and contamination issues prior to 
determination. The contamination documents have been reviewed and found that the site can 
be made suitable for the proposed use after the completion of the RAP. To ensure that these 
works are undertaken, conditions have been included in Attachment A. 
 
 
5(a)(ii) State Environmental Planning Policy No 65 - Design Quality of 

Residential Apartment Development  
 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65) which prescribes nine 
design quality principles to guide the design of residential apartment development and to 
assist in assessing such developments. The principles relate to key design issues including 
context and neighbourhood character, built form and scale, density, sustainability, landscape, 
amenity, safety, housing diversity and social interaction and aesthetics.  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the development 
and demonstrates, in terms of the Apartment Design Guide (ADG), how the objectives in Parts 
3 and 4 of the guide have been achieved. 
 
The development is acceptable having regard to the nine design quality principles. 
 
Apartment Design Guide 
 
The Apartment Design Guide (ADG) contains objectives, design criteria and design guidelines 
for residential apartment development. In accordance with Section 6A of the SEPP, certain 
requirements contained within MDCP 2011 do not apply. In this regard the objectives, design 
criteria and design guidelines set out in Parts 3 and 4 of the ADG prevail.  
 
The following provides further discussion of the relevant issues: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
• Communal open space has a minimum area equal to 25% of the site. 
• Developments achieve a minimum of 50% direct sunlight to the principal usable part of 

the communal open space for a minimum of 2 hours between 9 am and 3 pm on 21 
June (mid-winter). 
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Comment: The proposed development includes 293.6sqm of communal open space 
(196.1sqm on roof top and 97.5sqm on ground floor), which equates to 37% of the site area. 
Solar access is available to the entirety of the roof top communal open space. 
 
Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 

Site Area Minimum Dimensions Deep Soil Zone  
(% of site area) 

Less than 650m2 -  
 
7% 

650m2 - 1,500m2 3m 
Greater than 1,500m2 6m 
Greater than 1,500m2 with 
significant existing tree 
cover 

6m 

 
Comment: The proposal does not include any deep soil zones. However, as outlined in the 
design guidance under Objective 3E-1 of the ADG,  
 

the design criteria may not be possible on some sites…the location and building 
typology have limited or no space for deep soil at ground level (e.g., central business 
district, constrained sites, high density areas, or in centres. 

 
The site is zoned B4 Mixed Use and is encouraged to have 100% site coverage and nil 
setbacks to each boundary at ground level. As such, the proposal, with regard to deep soil 
zones, is considered acceptable in the circumstances of this case.  
 
In addition, as outlined elsewhere in this report, the proposal provides acceptable stormwater 
management and provides alternative forms of planting on the ground and first floor, and on 
the roof top. 
 
Visual Privacy/Building Separation 
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:  
 

Building Height Habitable rooms and 
balconies 

Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 
Up to 25 metres (5-8 
storeys) 

9 metres 4.5 metres 

Over 25 metres (9+ 
storeys) 

12 metres 6 metres 

 
The ADG prescribes the following minimum required separation distances from buildings 
within the same site: 
 

Up to four storeys/12 metres 
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Room Types Minimum Separation 
Habitable Rooms/Balconies to Habitable Rooms/Balconies 12 metres 
Habitable Rooms to Non-Habitable Rooms 9 metres 
Non-Habitable Rooms to Non-Habitable Rooms 6 metres 

 
Comment: The nil setbacks to the front, side and rear boundaries are consistent with the 
prescribed or anticipated built form within the zone and the building is separated from other 
development, at the front and rear, by Addison Road and Handley Street. 
 
On the subject site, the proposal provides for largely 12m of separation between habitable 
rooms and/or balconies and 9m of separation between habitable and non-habitable rooms. 
However, the northern balcony to Unit 301 (on level 3) and bedrooms towards the rear of Unit 
302 are not separated by 12m; separation is approximately 8.8m. Notwithstanding, the level 
of separation that is provided is considered to be appropriate noting the use of privacy 
mechanisms and that the primary open space for Unit 301 is located to the rear.  
 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 
• Living rooms and private open spaces of at least 70% of apartments in a building receive 

a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-winter. 
• A maximum of 15% of apartments in a building receive no direct sunlight between 

9.00am and 3.00pm at mid-winter. 
 
Comment: Comment: 71% (10 units) of units achieve the required level of direct solar access 
and 2 units (14%) do not receive direct sunlight thereby complying with the prescribed criteria. 
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 
• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 

building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
Comment: 11 units (79%) are naturally cross ventilated. No unit exceeds 18m in depth 
 
Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 

Minimum Ceiling Height  
Habitable Rooms 2.7 metres 
Non-Habitable 2.4 metres 
For 2 storey apartments 2.7 metres for main living area floor 

2.4 metres for second floor, where its area 
does not exceed 50% of the apartment 
area 
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Attic Spaces 1.8 metres edge of room with a 30 degree 
minimum ceiling slope 

If located in mixed used area  3.3 for ground and first floor to promote 
future flexibility of use 

 
Comment: The sections demonstrate that the floor to ceiling height of all residential units meet 
the minimum requirement of 2.7m. The ground floor retail spaces haver a floor to ceiling height 
of 3.3m. 
 
Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 35m2 

1 Bedroom apartments 50m2 

2 Bedroom apartments 70m2 

3 Bedroom apartments 90m2 

 
Note: The minimum internal areas include only one bathroom. Additional bathrooms increase 

the minimum internal area by 5m2 each. A fourth bedroom and further additional 
bedrooms increase the minimum internal area by 12m2 each. 

 
Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 
• Every habitable room must have a window in an external wall with a total minimum glass 

area of not less than 10% of the floor area of the room. Daylight and air may not be 
borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
• Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
• Living rooms or combined living/dining rooms have a minimum width of: 

 3.6 metres for studio and 1 bedroom apartments. 
 4 metres for 2 and 3 bedroom apartments. 

• The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 

 
Comment: The internal apartment areas and room sizes exceed the ADG minimum. Each 
habitable room has a window that is 10% of the floor area. The dimensions of the bedrooms 
and living rooms are notated on the plans and comply with the required areas. The width of 
apartments exceeds 4m. 
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Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 
Studio apartments 4m2 - 
1 Bedroom apartments 8m2 2 metres 
2 Bedroom apartments 10m2 2 metres 
3+ Bedroom apartments 12m2 2.4 metres 

 
Note: The minimum balcony depth to be counted as contributing to the balcony area is 
1 metres. 
 

The ADG also prescribes for apartments at ground level or on a podium or similar structure, a 
private open space is provided instead of a balcony. It must have a minimum area of 15m2 
and a minimum depth of 3 metres. 
 
Comment: The proposed development complies with the required areas and depths for 
apartment balconies. The proposal also provides small balconies (5.4sqm) to the studio 
apartments. 
 
Common Circulation and Spaces 
 
The ADG prescribes the following requirements for common circulation and spaces: 
 
• The maximum number of apartments off a circulation core on a single level is 8. 
• For buildings of 10 storeys and over, the maximum number of apartments sharing a 

single lift is 40. 
 
Comment: The maximum number of apartments on a single core is 6 units (on level 1). 
 
Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 4m3 

1 Bedroom apartments 6m3 

2 Bedroom apartments 8m3 

3+ Bedroom apartments 10m3 

 
Note: At least 50% of the required storage is to be located within the apartment. 
Comment: The proposal provides for the required areas of storage within the apartments and 
an area of storage within the basement. 
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5(a)(iii) State Environmental Planning Policy (Building Sustainability Index: 
BASIX) 2004  

 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
 
5(a)(iv) State Environmental Planning Policy (Transport and Infrastructure) 

2021 
 
Chapter 2 Infrastructure 
 
Development likely to affect an electricity transmission or distribution network 
The proposed development meets the criteria for referral to the electricity supply authority 
within Section 2.48 of SEPP (Transport and Infrastructure) 2021 and has been referred for 
comment for 21 days. 
Ausgrid raised no objection, subject to Ausgrid Underground Cables and Ausgrid Overhead 
Powerlines in the vicinity of the development being not interfered with. Conditions regarding 
these matters have been included in Attachment A.  
 
5(a)(v) State Environmental Planning Policy (Biodiversity and Conservation) 

2021 
 

Chapter 2 Vegetation in non-rural areas  
 
The protection/removal of vegetation identified under the SEPP and gives effect to the local 
tree preservation provisions of Council’s DCP. 
The application seeks the removal of vegetation located toward the front portion of the site. A 
summary of the proposed tree removal is as follows: 
 

• Removal of a Plumaria acutifolia (Frangipani) of medium retention value;  
• Removal of a Schflerra actinophylla (Umbrella Tree), which is an exempt species and 

of low retention value; 
• Removal of a Cinnamomum camphora (Camphor Laurel), which is of low retention 

value;  
• Removal of a Persea americana (Avocado), which is of low retention value; 
• Removal of a Ficus elastica (Rubber Tree), which is of low retention value;  
• and 
• Removal of a Celtis sinensis (Hackberry), which is of low retention value.  
 

While it is noted that some of the trees listed above, meet the requirements of a prescribed 
tree, their retention should not be viewed as a constraint to the proposal, subject to 
replacement planting, which has been proposed. 
 
Overall, the proposal is considered acceptable with regard to this SEPP and MDCP 2011, 
subject to the imposition of conditions including the requirement for replacement planting, 
including the provision of 2 street trees on Council’s Road reserve, which have been included 
in the recommendation. 
 
5(a)(vi) Local Environmental Plans  
 
Inner West Local Environmental Plan 2022 
The Inner West Local Environmental Plan 2022 (IWLEP 2022) was gazetted on 12 August 
2022. As per Section 1.8A – Savings provisions, of this Plan, as the subject application was 
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made before the commencement of this Plan, the application is to be determined as if the 
IWLEP 2022 had not commenced.  
 
Section 4.15(1)(a)(i) of the EPA Act 1979 requires consideration of any Environmental 
Planning Instrument (EPI), and Section 4.15(1)(a)(ii) also requires consideration of any EPI 
that has been subject to public consultation. The subject application was lodged on 16 June 
2022, on this date, the IWLEP 2022 was a draft EPI, which had been publicly exhibited and 
was considered imminent and certain.  
 
Notwithstanding this, the amended provisions of the draft EPI do not alter the outcome of the 
assessment of the subject application.  
 
Marrickville Local Environmental Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant sections of the Marrickville Local 
Environmental Plan 2011: 

 
• Section 1.2 - Aims of the Plan 
• Section 2.3  - Zone objectives and Land Use Table 
• Section 2.7 - Demolition 
• Section 4.3 - Height of buildings 
• Section 4.4 - Floor space ratio 
• Section 4.5 - Calculation of floor space ratio and site area 
• Section 4.6 - Exceptions to development standards 
• Section 5.21 - Flood Planning 
• Section 6.1 – Earthworks 
• Section 6.5 - Development in areas subject to aircraft noise 
• Section 6.6 - Airspace operations 
• Section 6.20 – Design Excellence 

 
Section 2.3 Land Use Table and Zone Objectives  
 
The site is zoned B4 under the MLEP 2011. The MLEP 2011 defines the development as: 
 

shop top housing means one or more dwellings located above the ground floor of a 
building, where at least the ground floor is used for commercial premises or health 
services facilities.”  

 
The development is permitted with consent within the land use table. The development is 
consistent with the objectives of the B4 zone. 
 
Section 4 Principal Development Standards 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal non 

compliance Complies 

Height of Building 
Maximum permissible: 
14m 

18.65m 4.65m or 
33.21% No 

Floor Space Ratio 
Maximum permissible:  
1.75:1 or 1,394.05 sqm 

1.75:1 or 
1,393.5sqm - 

 
Yes 
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Section 4.6 Exceptions to Development Standards 
 
As outlined in table above, the proposal results in a breach of the following development 
standard: 
 

• Section 4.3 - Height of buildings 
 
The applicant seeks a variation to the height of buildings development standard under Section 
4.3 of the Marrickville Local Environmental Plan 2011 by 33.21% (4.65 metres).  
 
Section 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Section 4.6 of the Marrickville Local Environmental 
Plan 2011 below. 
 
A written request has been submitted to Council in accordance with Section 4.6(4)(a)(i) of the 
Marrickville Local Environmental Plan 2011. In justifying the proposed contravention of the 
development standard which is summarised as follows: 
 

• Maximum proposed variation of 4.65m relates to the lift overrun. 
• The site is flood affected, which has necessitated the elevation of the ground floor 

level. Once the freeboard has been taken into consideration, there is no habitable floor 
area exceeding the 14m height limit. 

• The building height will not impact on the amenity of the development or adjoining 
properties,  

• The variation does not compromise the architecture of the building or the bulk and 
scale of the development.  

• The development will not create a negative precedent in the streetscape given the 
environmental constraints and limited extent of variation. 

• The proposal is compliant with the floor space ratio, noting that all residential gross 
floor area is located below the 14m height limit  

• The proposal is consistent with the objectives of the standard: 
o The flood affectation of the site results in artificial elevation of the building by 

1m on the Addison Road frontage. Factoring that in, a variation is only sought 
to roof slab, rooftop communal open space and the access to it, including the 
lobby, and balustrading to the Unit 301 roof terrace.  

o The proposal, including its height, is consistent with the desired future 
character. 

o Given the general compliance of the development with the built form controls 
applying to the site, the additional overshadowing is considered acceptable in 
the context of this site and application. 

o A transition in density is still maintained, inclusive of the elements breaching 
the height. 

• The proposal is consistent with the objectives of the zone: 
o The proposed uses are compatible together and within the broader precinct.  
o The proposal proposes compatible and permissible land uses in area within 

close proximity of bus stops, which allows to maximise public transport 
patronage and walking. The development provides for compliant bicycle 
parking and, given its accessible location, supports the encouragement of 
cycling in the area.  
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o The proposed development will see the revitalisation of the subject site through 
excellent design, and for the provision of an employment generating use in the 
form of the commercial tenancies. 

o The proposed shop top housing is permissible with consent in the zone, with 
housing limited to the first floor and above. The ground floor and street front 
services commercial uses.  

o The proposal provides the minimum required car parking provision only to 
constrain the provision of and restrict usage of cars in relation to the 
development. The site is within an accessible area for bus and alternative 
modes of transportation (GoGet and similar services), allowing for mobility 
beyond personal vehicle usage. The development services this outcome.  

 
The applicant’s written rationale adequately demonstrates compliance with the development 
standard is unreasonable in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the development standard. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the B4 zone, in accordance with Section 4.6(4)(a)(ii) of the Marrickville Local 
Environmental Plan 2011 for the following reasons: 
 
The objective of the zone are: 
 

• To provide a mixture of compatible land uses. 
• To integrate suitable business, office, residential, retail and other development in 

accessible locations so as to maximise public transport patronage and encourage 
walking and cycling. 

• To support the renewal of specific areas by providing for a broad range of services and 
employment uses in development which display good design. 

• To promote commercial uses by limiting housing. 
• To constrain parking and restrict car use. 

 
The development provides a mixed-use development, containing two retail premises, which 
can provide for a range of services, and residential accommodation in close proximity to public 
transport, while providing the minimum required amount of on-site car parking. The proposed 
land uses are compatible for the site and compatible with other development in the zone and 
wider area and the provided housing does not limit commercial uses. 
 
In addition, the design, size, and scale of the development, as amended, is compatible with 
the surrounding neighbourhood.  
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the height of buildings development standard, in accordance with Clause 
4.6(4)(a)(ii) of the Marrickville Local Environmental Plan 2011 for the following reasons: 
 
The objectives of the height of buildings development standard are: 
 

• to establish the maximum height of buildings, 
• to ensure building height is consistent with the desired future character of an area, 
• to ensure buildings and public areas continue to receive satisfactory exposure to the 

sky and sunlight, 
• to nominate heights that will provide an appropriate transition in built form and land use 

intensity. 
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The proposal has been subject to a detailed architecture/urban design review by Council’s 
Architectural Excellence and Design Review Panel. The Panel was generally supportive of the 
architectural language of the proposal, with initial concerns addressed and resolved by the 
applicant through the submission of amended plans. The final design is of a quality-built form 
and responds to the existing locality. The proposal is a contemporary design which entails 
adequate articulation, fenestration and materials and detailing to provide visual interest.  
 
The building elements that exceed the building height control are generally not perceptible 
from the public domain as they are sufficiently set back from the front and rear boundary and 
will have no material impact on the streetscape. The proposed height will therefore continue 
to be consistent with the desired future character of the area.  
 
The proposal maintains satisfactory sky exposure and daylight to surrounding residential and 
public land uses ensuring satisfactory amenity and the proposal results in an appropriate 
balance in built form and land use intensity, which aligns with the built form presentation of the 
existing locality and the proposal provides an appropriate transition between the different 
zones.  
 
The concurrence of the Planning Secretary may be assumed for matters dealt with by the 
Local Planning Panel.  
 
The proposal, thereby, accords with the objective in section 4.6(1)(b) and requirements of 
section 4.6(3)(b) of the Marrickville Local Environmental Plan 2011. For the reasons outlined 
above, there are sufficient planning grounds to justify the departure from height of buildings 
development standard and it is recommended the section 4.6 exception be granted. 
 
Section 5.21 – Flood Planning  
 
The subject site is identified as a flood control lot and is subject to the provisions of clause 
5.21 of MLEP 2011 and Part 2.22 of MDCP 2011. As part of the application, the applicant has 
provided a detailed flood management report. This report outlines rationale for proposed floor 
levels and measures to ensure occupant safety during a flood event.   
 
The proposed finished floor levels ensure that all proposed residential and non-residential 
areas are compatible with the flood hazard of the land. The provided flood management report 
includes detailed measures to ensure that residents and patrons can safely shelter in place 
and includes measures to manage risk to life in the event of a flood. The proposed finished 
floor levels and flood management plan has been reviewed by Council’s engineers and is 
acceptable, subject to suitable conditions of consent. 
 
Subject to conditions, the proposal is considered to meet the flood requirements of clause 5.21 
of the MLEP 2011 and Part 2.22 of MDCP 2011.  
  
Section 6.1 – Earthworks  
 
The proposal involves extensive earthworks to facilitate the basement carparking and 
remediation of the site. Subject to conditions of consent, which requires compliance with the 
recommendations made by the provided geotechnical report, and remediation action plan, the 
proposed development will not have detrimental effects on drainage patterns, soil stability, 
amenity of adjoining properties or adverse impacts on waterways or riparian land. 
 
Subject to conditions, the proposal is compliant with the requirements of section 6.1 of the 
MLEP 2011. 
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Section 6.5 – Development in areas subject to aircraft noise  
 
The subject site is identified as being within a 30-35 ANEF contour. As such the development 
may be subject to adverse aircraft noise. The applicant has provided an acoustic report 
assessing the potential acoustic impacts of aircraft noise and provided recommendations to 
minimise impacts. This report has been reviewed by Council Environmental Health team who 
outlined no objection, subject to suitable conditions of consent.  
 
Subject to conditions, the proposal is compliant with the requirements of section 6.5 of the 
MLEP 2011. 
 
Section 6.6 - Airspace operations 
 
The application was referred to Sydney Airport, whose representative, raised no objection, 
noting, inter alia: 
 

• The subject site lies within an area defined in schedules of the Civil Aviation (Buildings 
Control) Regulations, which limit the height of structures to 15.24 metres above 
existing ground height (AEGH) without prior approval of the Civil Aviation Safety 
Authority. 

• The application seeks approval to a height of 28 metres Australian Height Datum 
(AHD). 

• The approved height is inclusive of all lift over-runs, vents, chimneys, aerials, TV 
antennae, construction cranes etc. 

• Sydney Airport advises that approval to operate construction equipment (ie cranes) 
should be obtained prior to any commitment to construct. 

 
Conditions and Advisory Notes regarding the above have been included in Attachment A. 
 
Section 6.20 – Design Excellence   
 
The proposal has been subject to a detailed architecture/urban design review by Council’s 
Architectural Excellence and Design Review Panel. The Panel was generally supportive of the 
architectural expression of the proposal, with initial concerns addressed and resolved by the 
applicant through the submission of amended plans.  
 
Overall, the proposal is considered to provide a high standard of material finishes/detailing, 
contributes to the quality and amenity of the public domain and aligns with the existing 
streetscape and desired future character. The proposal is compliant with the requirements of 
section 6.20 of the MLEP 2011.  
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5(b) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011.  
MDCP 2011 Part of MDCP 2011 Compliance 
Part 2.1 – Urban Design Yes 
Part 2.3 – Site and Context Analysis Yes 
Part 2.5 – Equity of Access and Mobility Yes 
Part 2.6 – Acoustic and Visual Privacy Yes 
Part 2.7 – Solar Access and Overshadowing  Yes 
Part 2.9 – Community Safety Yes 
Part 2.10 – Parking Yes – see discussion 
Part 2.16 – Energy Efficiency Yes 
Part 2.17 – Water Sensitive Urban Design  Yes – see discussion 
Part 2.18 – Landscaping and Open Space Yes 
Part 2.20 – Tree Management  Yes – see discussion  
Part 2.21 – Site Facilities and Waste Management Yes 
Part 2.24 – Contaminated Land Yes 
Part 2.25 – Stormwater Management Yes 
Part 5 – Commercial and Mixed Use Development No – see discussion  
Part 9 – Strategic Context Yes – see discussion 

 
The following provides discussion of the relevant issues: 
 
Part 2.10 Parking 
 
Car parking 
 
The site is located in Parking Area 2 under the provisions of Part 2.10 of MDCP 2011. In 
accordance with control C1, a total of 17 on-site parking spaces are required (including 2 for 
commercial parking and 1 residential visitors space). The proposed basement has been 
designed to accommodate the required number of parking spaces, of which 5 are accessible. 
 
The proposed rate of parking is compliant, and the driveway has been appropriately located 
to Handley Street, assisting to avoid queuing on Addison Road. Council’s engineers have 
reviewed the proposal and raised no objections, subject to the imposition of conditions, which 
have been included in Attachment A.  
 
Bike parking  
 
In accordance with control C16, a bicycle parking rate of 1 space per 2 units (and 1 space per 
10 units for visitors) and 1 per 300sqm for the retail component. This results in a requirement 
of 9.4 spaces for the development. In accordance with C19, motocycle parking must be 
provided at a rate of 5% of car parking required, which is 1 space.  
 
The proposal includes 15 bicycle and 2 motocycle parking spaces within the basement of the 
development and, as such, complies.  
 
Vehicle Service Area 
 
In accordance with C24, one on-site service area must be provided, which is proposed  to be 
loacted on the ground floor at the rear of the site. 
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Given the above, the proposal complies with Part 2.10 of the MDCP 2011. 
 
Part 2.17 – Water Sensitive Urban Design  
 
The proposal complies with the relevant controls of this part, noting: 
 

• The proposal complies with State Environmental Planning Policy - Building 
Sustainability Index  

• Council’s development engineer has confirmed that the submitted information shows 
compliance with the stormwater quality control (C4) by implementing the “deemed to 
comply” measure contained in control C6, which requires that  
 

all roof water is to drain to a tank which is 3,000 litres per 100m2 of roof area 
of the development. More than 80% of the roof is to drain to the tank. The tank 
is to be connected to all toilets, irrigation and laundry.  

 
Part 2.20 – Tree Management 
 
The application seeks to remove 6 trees to accommodate the proposed development. As 
outlined elsewhere in this report, Council’s arborist supports the tree removal, subject to 
replacement planting being undertaken at the completion of the works. 
 
As outlined above, the proposal does not include any deep soil areas, despite this being a 
provision within Council’s Tree Management DCP. Notwithstanding, Council’s arborist notes 
that  

the submitted Landscape Plans show above structure tree planting on the ground floor, 
level 1 and roof top. The tree species selection indicates only smalls trees will be 
planted. It is recommended that the design is amended to include tree species that 
when mature will be greater than 6 metres in height, so they are protected by the 
provisions of IWC Tree Management DCP. It is recommended that amended 
landscape plans are submitted prior to the issuing of the Construction Certificate with 
alternative tree species selection. 
 
The landscape plans also indicate two (2) new street trees will be planted outside the 
site which is supported by the Urban Forest team. 

 
However, since Council’s arborist provided comments and recommended conditions, 
Council’s Tree Management DCP has been amended, which includes that trees greater than 
4 metres are protected. The submitted landscape plan, and planting schedule, indicates that 
10 of the proposed trees have a height of 4 metres or greater. As such, it is considered that 
the proposed landscape plans and tree planting is acceptable as lodged. 
 
Part 5 – Commercial and Mixed-Use Development  
 
Upper-level massing  
 
The proposal generally complies with control C7 as the front wall of the proposed upper level, 
as amended, is set back by 6m the street front of the building. While the balconies to the 
upper-level units at the front encroach into the 6 metre front setback, this is considered 
acceptable as the proposal is consistent with the relevant objectives of this part as follows: 
 

• O5 – The proposal preserves the prevailing building frontage edge of the streetscape.  
• O6 – The front wall of the fourth storey is setback by 6m (as prescribed) and the 

balconies that are within the 6m setback will not be visible from the street as they are 
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concealed by the awning  of the level below. Hence, the fourth storey is subservient to 
the street building frontage. 
 

Rear massing 
 
The proposal results in a variation to control C13(i), which requires new developments to 
contain the rear boundary plane at a 45-degree sloping plane once above a 7.5m point, 
measured vertically above the ground lane level (Figure 3).  The proposal (Figure 4) varies 
this control for a small section of the development where it relates to the second and third floor 
units, and balustrading to the roof top terrace. 
 

 
Figure 10: Building massing controls outlined by MDCP 2011 

 

 
Figure 4: Rear envelope exceedance of proposed development 

 
Notwithstanding the above, the proposal is consistent with control C13(ii), which outlines that 
development may exceed the in control C13(i) prescribed rear building envelope as the 
development will not result in undue visual bulk impacts to neighbours.  
 
In addition, a review of the submitted shadow diagrams has also demonstrated that the 
development will result in a compliant rate of solar access for neighbours. Overall, it is 
considered that the current design has been appropriately designed to minimise the bulk/scale 
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and amenity impacts on neighbours and, as such, the proposed variation with control C13(i) 
is acceptable.      
 
Roof-top level massing 
 
The proposal results in a variation to control C15, which requires new development to not 
contain a dwelling, or part of a dwelling, within the top 3m of the maximum height control and 
not have structures visible from the street or be setback 3m from the side edge of the building. 
The intention of this control is to ensure that any roof top level massing is not visually dominant.  
 
Unit 301 (at the rear) and Unit 303 (at the front) on Level 03 breach the maximum height limit. 
However, as discussed above, the fourth storey (i.e., Level 03) is set back from the front by 6 
meters and the upper level is subservient to the street building frontage and this portion does 
not exceed the LEP height limit in this regard. The variation to the rear considered to be 
consistent with objective O9 as the rear massing will not result in visual bulk or other amenity 
impacts to properties to the rear.    
 
Overall, the proposal has been designed with upper levels that have been appropriately 
setback to ensure that the built form does not visually dominate the streetscape or unduly 
impact on the amenity of surrounding sites. 
 
Dwelling Mix  
 
The proposed development does not comply with control C54 in relation to dwelling mix, which 
is as follows: 
 
Size DCP Control Span Proposal Complies 
Studio 5-20%  

(minimum of 1 required) 
2 (14%) Yes 

1 bedroom 10-40%  
(minimum of 1 required) 

Nil No 

2 bedroom 40-75%  
(minimum of 6 required) 

10 (71%) Yes 

3 bedroom 10-45%  
(minimum of 1 required) 

2 (14%) Yes 

 
The applicable objectives to consider a variation to this control are O54 – O56, which state:  
 

• O54 To provide choice of dwelling types to meet a range of housing demographics.  
• O55 To support social diversity of the community.  
• O56 To allow dwelling mix flexibility to respond to different residential building types, 

locations and markets 
 
It is also appropriate to consider the ADG objective 4K-1 and the applicable design guidance 
in the objectives.  
 

Objective 4K-1  
A range of apartment types and sizes is provided to cater for different household types 
now and into the future  
 
Design guidance  
A variety of apartment types is provided  
 
The apartment mix is appropriate, taking into consideration: 
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• the distance to public transport, employment and education centres 
• the current market demands and projected future demographic trends  
• the demand for social and affordable housing  
• different cultural and socioeconomic groups  
 
Flexible apartment configurations are provided to support diverse household types and 
stages of life including single person households, families, multi-generational families 
and group households.  

 
In considering the above, the proposed variation is minor, noting that the proposal does not 
provide a 1-bedroom units; however, exceeds the minimum required number of studios, which 
are similar in size.  
 
Within this neighbourhood, there is a range of different accommodation types, including 1-
bedroom units, and, on that basis, it is considered appropriate to seek a minor variation and 
greater percentage and of studios in lieu of the one required 1-bedroom apartment.  
 
The site is located close to public transport, and other development in the area provide for 1-
bedroom apartments to accommodate the demographic.  
 
The provided dwelling mix of the proposal is considered to be consistent with the objectives 
O54 – O56 and the minor non-compliance with control C54 is considered acceptable on merit. 
 
Part 9 – Strategic Context 
 
The subject site is located in the Victoria Road Precinct; however, the site is not located within 
the indicative master plan shown in Figure 4, which includes prescriptive requirements for 
redevelopment.  

 
In light of the above, it is considered the provisions concerned with built from and character in 
Part 5 of the MDCP 2011 prevail. It is considered that the proposal is compatible with the 
relevant provisions of the desired future character of the precinct as follows: 
 

• The proposal demonstrates a good urban design outcome and satisfactory levels of 
environmental sustainability;  

• The proposal assists to provide housing and employment spaces within the precinct 
whilst balancing its impacts on the surrounds; and  

• The proposal ensures a high level of residential amenity for future occupants and 
includes measures to mitigate impacts on the surrounds. 

 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
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5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 28 days to surrounding properties. 
 
One (1) submission was received in response to the initial notification. 
 
The following issue was raised which has already been addressed in the body of this report 

-  Breach with height of buildings development standard  
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Development Engineer 
- Urban Forest 
- Environamtal Health 
- Waste Management Residential 
- Waste Management Commercial 
 
6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals have been discussed in section 5 above. 
 
- Ausgrid 
- Water NSW 
- Sydney Water  
- Sydney Airport 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $265,093.00 would be required for the 
development under Inner West Council Infrastructure Contributions Plan 2023.  A condition 
requiring that contribution to be paid is included in the recommendation. 
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8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 
2011.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 
9. Recommendation 
 
A. The applicant has made a written request pursuant to Section 4.6 of the Marrickville 

Local Environmental Plan 2011. After considering the request, and assuming the 
concurrence of the Secretary has been given, the Panel is satisfied that compliance 
with the standard is unnecessary in the circumstance of the case and that there are 
sufficient environmental grounds to support the variation. The proposed development 
will be in the public interest because the exceedance is not inconsistent with the 
objectives of the standard and of the zone in which the development is to be carried 
out.  

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2022/0467 
for demolition of existing improvements and construction of a mixed used development 
containing 2 commercial tenancies and 14 residential units with basement car parking 
at 94-98 Addison Road MARRICKVILLE, subject to the conditions listed in Attachment 
A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Section 4.6 Exception to Development Standards  
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