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DEVELOPMENT ASSESSMENT REPORT 
Application No. DA/2022/0886 
Address 126 Wells Street NEWTOWN 
Proposal Subdivision of the existing lot into two Torrens Title lots, and 

construction of a two storey semi-detached dwelling on each lot 
with associated landscaping 

Date of Lodgement 19 October 2022 
Applicant The Trustee for BLU PRINT FAMILY TRUST 
Owner Ly Projects Pty Ltd 
Number of Submissions Initial: 7 

After Renotification: 5 (unique) 
Value of works $999,020.00 
Reason for determination at 
Planning Panel 

Number of submissions 

Main Issues • Submissions
• Streetscape impacts
• Visual Privacy
• Overshadowing
• Visual Bulk

Recommendation Approved with Conditions 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 

Figure 2: Locality Map

Subject 
Site Objectors N 

Notified 
Area Supporters 

Note: Due to scale of map, not all objectors could be shown.  
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for subdivision of the 
existing lot into two Torrens Title lots, and construction of a two storey semi-detached dwelling 
on each lot with associated landscaping at 126 Wells Street Newtown. The application was 
notified to surrounding properties and 7 submissions were received in response to the initial 
notification. 5 (unique) submissions were received in response to renotification of the 
application 
 
The main issues that have arisen from the application include:  
 

• Submissions  
• Streetscape impacts 
• Visual Privacy 
• Overshadowing 
• Visual Bulk  

 
Despite the issues noted above, it is considered that the proposed development is capable of 
generally complying with the aims, objectives, and design parameters contained in the 
relevant State Environmental Planning Policies, Inner West Local Environmental Plan 2022, 
and Marrickville Development Control Plan 2011, subject to the imposition of conditions 
included in the recommendation.  
 
The potential impacts to the surrounding environment have been considered as part of the 
assessment process. Any potential impacts from the development, given the context of the 
site and the desired future character of the precinct, are considered acceptable. 
  
Given the above, subject to the imposition of appropriate terms and conditions, the application 
is considered suitable for approval.  
 
2. Proposal 
 
The application proposes Torrens title subdivision of the existing lot into two (2) new 
allotments, and the construction of a two x two-storey semi-detached dwellings on each new 
lot. 
 
3. Site Description 
 
The subject site is located on the southern side of Wells Street, between Edgeware Road and 
Commodore Street and has a frontage to Wells Street of 11.31 metres. The site consists of 
one allotment and is rectangular in shape with a total area of 415.8sqm and is legally described 
as Lot 39 in DP111247. 
 
The site supported a single storey dwelling house, which has been recently demolished under 
a complying development certificate. Surrounding properties along the southern side of Wells 
Street support single and two storey dwelling houses. Directly opposite site on Wells Street is 
predominantly occupied by the Camdenville out of school hours care while other sites support 
single and two storey dwelling houses. 
 
The subject site is not listed as a heritage item and not located within a conservation area; 
however, the site supporting the Camdenville out of school hours care is listed as a heritage 
item.  
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Several trees, some proposed for removal, are located on the subject site and one tree 
(retained) is located on public land at the front.  

Figure 3: Zoning Map 

4. Background

4(a)  Site history 

The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  

Subject Site 

Application Proposal Date & Decision 
CDC201900199 Demolition of existing dwelling 3/12/2019 Approved 
TREE/2022/0795 Removal of two trees 10/10/2022 Approved in Part 

Surrounding properties 

Application Proposal Decision & Date 
DA201200411 128 Wells Street - To create a hard 

stand car parking space at the front of 
the site; erect a new front fence; and 
install landscaping 

07/11/2012 Approved 

DA201700631 142 Wells Street - To erect a new studio 
in the back yard and remove a tree 

24/05/2018 Approved 

DA/2022/0860 144 Wells Street - Partial demolition of 
the existing structures and ground and 
first floor alterations and additions to a 
dwelling house 

30/01/2023 Refused 

DA/2022/0928 146 Wells Street - Partial demolition of 
the existing structures and ground and 
first floor alterations and additions to a 
dwelling house 

30/01/2023 Refused 

DA201700242 148 Wells Street – To demolish existing 
improvements, subdivide the land into 2 

14/11/2017 Refused 
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Torrens title lots and construct a 2 
storey dwelling house on each lot 

DA201700242.01 148 Wells Street – Under Section 82A 
of the Environmental Planning and 
Assessment Act to review 
Determination No. 201700242 dated 14 
November 2017 demolish existing 
improvements, subdivide the land into 2 
Torrens title lots and construct a 2 
storey dwelling house on each lot 

11/05/2018 Approved 

MOD/2020/0247 148 Wells Street – Modification to reflect 
an adjustment to the eastern boundary 
and altered window openings 

03/09/2020 Approved 

DA/2022/0466 154 Wells Street - To demolish part of 
the premises and carry out ground and 
first floor alterations and additions to a 
dwelling house 

10/10/2022 Approved 

DA/2021/1224 156 Wells Street - To demolish part of 
the premises and carry out ground and 
first floor alterations and additions to a 
dwelling house 

06/05/2022 Approved 

MOD/2022/0302 156 Wells Street - Section 4.55(2) 
application to modify Determination 
DA/2021/1224 dated 6 May 2022 to 
increase the extent and height of the 
additions 

10/10/2022 Approved 

 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
16/11/2022 – 
30/11/2022 

Initial Notification 

10/03/2023 Council issued a request for additional information and amended plans 
to respond to the following issues: 
 

• Inadequate rear and side setbacks (visual bulk and 
overshadowing) 

• Impacts to streetscape (design of front façades and parking) 
• Tree removal and management 
• Waste management (construction and on-going) 
• Inadequate survey information and insufficient context shown 

on architectural plans. 
 
Council advised that, unless these issues were satisfactorily addressed, 
the proposal could not be supported. 

14/04/2023 The applicant submitted amended plans and additional information in 
response to Council’s letter.  

03/05/2023 – 
17/05/2023 

Renotification 
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5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Transport and Infrastructure) 2021 
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
A search of Council’s records in relation to the site has not indicated that the site is one that 
is specified in Section 4.6 (4)(c).  
 
A search of Councils records does not indicate any knowledge or incomplete knowledge of 
uses listed within Table 1 of the contaminated land planning guidelines.  
 
5(a)(ii)  State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
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5(a)(iii) State Environmental Planning Policy (Transport and Infrastructure) 
2021 

 
Chapter 2 Infrastructure 
 
Development likely to affect an electricity transmission or distribution network 
 
The proposed development meets the criteria for referral to the electricity supply authority 
within Section 2.48 of SEPP (Transport and Infrastructure) 2021 and has been referred for 
comment for 21 days. 
 
Ausgrid provided comments and raised no objections, subject to existing electrical network 
assets being protected during works; comments provided by Ausgrid regarding this matter 
have been included in Attachment A as Advisory Notes. 
 
5(a)(iv) State Environmental Planning Policy (Biodiversity and Conservation) 

2021 
 

Chapter 2 Vegetation in non-rural areas  
 
The protection/removal of vegetation identified under the SEPP gives effect to the local tree 
preservation provisions of Council’s Tree Management DCP. 
 
The application seeks the removal of vegetation from within the site. The application was 
referred to Council’s Tree Management Officer whose comments, regarding tree removal, are 
as follows: 
 

• T1 Jacaranda mimosifolia is…indicated for removal. Previous comments from Urban 
Forest noted that demolition works that were undertaken in the proximity of the tree 
had the potential to detrimentally impact the tree…The proposed removal of the tree 
has been offset with proposed additional replacement tree planting with the rear 
setback. 

• T3 identified as a Fraxinus griffithii (Evergreen Ash) appears to be more likely to be a 
Syzgium sp. (Lily Pily) and due to the trees poor form and condition, Urban Forest has 
no objection to the tree’s removal. 

 
Overall, the proposal is considered acceptable with regard to the SEPP and Council’s Tree 
Management DCP, subject to the imposition of conditions recommended by Council’s Arborist, 
which have been included in Attachment A which includes the provision of compensatory 
planting.  
 
5(a)(v) Inner West Local Environmental Plan 2022 (IWLEP 2022) 
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022: 
 

• Section 1.2 - Aims of Plan 
• Section 2.3 - Land Use Table and Zone Objectives 
• Section 2.6 – Subdivision 
• Section 2.7 – Demolition requires development consent  
• Section 4.1 – Minimum subdivision lot size 
• Section 4.3 – Height of buildings 
• Section 4.4 – Floor space ratio 
• Section 4.5 – Calculation of floor space ratio and site area 



Inner West Local Planning Panel ITEM 4 
 

PAGE 220 

• Section 5.10 – Heritage conservation 
• Section 6.1 – Acid sulfate soils  
• Section 6.2 – Earthworks 
• Section 6.3 – Stormwater management 
• Section 6.8 – Development in areas subject to aircraft noise 

 
Section 2.1 Aims of Plan 
 
Subject to recommended conditions, the proposal is considered to be consistent with the 
applicable aims as follows: 
 

(a) The proposal demonstrates efficient and sustainable use of energy and resources, 
(b) The proposal does not impact the natural, built and cultural heritage of Inner West, 
(f) The proposal provides diversity in housing to meet the needs of, and enhance 
amenity for, Inner West residents, 
(g) The proposal creates a high quality urban place, 
(h) The proposal does not result in adverse social, economic and environmental 
impacts on the local character of Inner West, and 
(i) The proposal does not result in adverse social, economic and environmental 
impacts, including cumulative impacts. 

 
Section 2.3 Land Use Table and Zone Objectives  
 
The site is zoned R2 under the IWLEP 2022. The IWLEP 2022 defines the development as: 
 

semi-detached dwelling means a dwelling that is on its own lot of land and is attached 
 to only one other dwelling. 
 
The development is permitted with consent within the land use table. The development is 
consistent with the relevant objectives of the R2 zone as follows: 
 

• The proposal provides for the housing needs of the community within a low density 
residential environment. 

• The proposal provides residential development that maintains the character of built 
and natural features in the surrounding area. 

 
Section 2.6 Subdivision 
 
In accordance with this section, “Land to which this Plan [i.e., the IWLEP 2022] applies may 
be subdivided, but only with development consent”. The proposal seeks consent for 
subdivision, which is considered supportable as outlined elsewhere in this report.  
 
Section 2.7 Demolition requires development consent  
 
Clause 2.7 of the IWLEP 2022 states that the demolition of a building or work may be carried 
out only with development consent.  
 
While the submitted plans, and supporting documentation, depict the demolition of an existing 
building on the site, the building has already been demolished under a Complying 
Development Certificate.  
 
  



Inner West Local Planning Panel ITEM 4 
 

PAGE 221 

Section 4 Principal Development Standards 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal Non 

compliance 
Complies 

Minimum subdivision lot size 
 

The subject site is not shown on 
the Lot Size Map contained in the 
IWLEP 2022. 

N/A 

Height of Buildings 
Maximum permissible: 9.5m 7.1m N/A Yes 

Floor Space Ratio 
Maximum permissible: 0.9:1 
185.13m2 – No. 126 (eastern lot) 
189.09m2 – No. 126a (western lot) 

 
 
0.88:1 or 181.2m2 
0.81:1 or 169.3m2 

N/A 

 
 
Yes 
Yes 

 
Section 5.10 – Heritage conservation 
 
The subject site is not located within a heritage conservation area nor is it listed as a heritage 
item. The proposal will have no adverse impacts to the heritage item located across the street 
as it is considered compatible with the streetscape and will not impact the environmental 
heritage of the Inner West. 
 
Section 6.1 – Acid sulfate soils (ASS) 
 
The subject site is located on land containing class 5 ASS, and within 500m of land containing 
class 2 ASS. The proposed development does not include works below 5m Australian Height 
Datum and is unlikely to lower the watertable below 1m Australian Height Datum on adjacent 
Class 2 land. 
 
Section 6.2 – Earthworks 
 
The proposed earthworks are minor and subject to the imposition of Council’s standard 
conditions, which have been included in Attachment A, will not have a detrimental impact on 
environmental functions and processes, neighbouring uses, cultural or heritage items or 
features of the surrounding land. 
 
Section 6.3 – Stormwater management 
 
The proposed development will maximise the use of water permeable surfaces and, subject 
to conditions recommended by Council’s development engineer, which includes on-site 
stormwater retention, the proposal will not result in significant adverse impacts of stormwater 
runoff. 
 
Section 6.8 – Development in areas subject to aircraft noise 
 
The subject site is located within the 20-25 ANEF contour. An acoustic report has been 
submitted, which concludes that  
 

Provided that the treatments set out in Section 3 of this report are employed, internal 
noise levels shall comply with the requirements of Australian Standard AS2021:2015 
‘Acoustics–Aircraft noise intrusion– Building siting and construction’. 
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As such, subject to the imposition of Council’s standard conditions, and employing the 
treatments recommended in the acoustic report during construction, the impacts of aircraft 
noise will be appropriately minimised.  
 
5(b) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of the Marrickville Development Control Plan 2011 (MDCP 2011).  
  
MDCP 2011 Part of MDCP 2011 Compliance 
Part 2.1 – Urban Design Yes – see discussion 
Part 2.3 – Site and Context Analysis Yes 
Part 2.5 – Equity of Access and Mobility N/A 
Part 2.6 – Acoustic and Visual Privacy No – see discussion  
Part 2.7 – Solar Access and Overshadowing  No – see discussion 
Part 2.8 – Social Impact Assessment N/A 
Part 2.9 – Community Safety Yes 
Part 2.10 – Parking No – see discussion  
Part 2.11 – Fencing  Yes 
Part 2.12 – Signs and Advertising N/A 
Part 2.13 – Biodiversity  N/A 
Part 2.14 – Unique Environmental Features  N/A 
Part 2.16 – Energy Efficiency N/A 
Part 2.17 – Water Sensitive Urban Design  N/A 
Part 2.18 – Landscaping and Open Space Yes – see discussion 
Part 2.20 – Tree Management  Yes – see discussion  
Part 2.21 – Site Facilities and Waste Management Yes 
Part 2.24 – Contaminated Land N/A 
Part 2.25 – Stormwater Management Yes 
Part 3 – Subdivision  Yes – see discussion  
Part 4.1 – Low Density Residential Development  Yes – see discussion 
Part 4.2 – Multi Dwelling Housing and Residential Flat 
Buildings  

N/A 

Part 4.3 – Boarding Houses N/A 
Part 5 – Commercial and Mixed Use Development N/A 
Part 6 – Industrial Development  N/A 
Part 8 – Heritage  N/A 
Part 9 – Strategic Context Yes – see discussion 

 
The following provides discussion of the relevant issues: 
 
Part 2.1 – Urban Design 
 
The proposal does not adversely impact the definition between the public and private domain. 
 
Principle 9 outlines that; 
 

Urban design should understand, preserve, celebrate and continue to develop high 
quality and distinctive streetscape and townscape character. Section 2.1.2 provides a 
detailed description on the characteristics that form streetscapes and townscapes in 
the area where this DCP applies, and Section 2.1.3 provides guidelines on fitting infill 
development into the area’ s streetscapes. 
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The proposed semi-detached dwellings, as amended, are generally consistent, and 
sympathetic, with the character of the area. The first floors are set back sufficiently from the 
street so that the dwellings present as single storey, which is consistent with the predominant 
character of the streetscape. However, as outlined in detail further below, the proposed on-
site parking is not considered to be a consistent, or sympathetic, feature in the streetscape 
and is recommended to be deleted via condition.  
 
Part 2.6 – Acoustic and Visual Privacy 
 
As outlined elsewhere in this report, an acoustic report addressing the impacts of aircraft 
noise, has been submitted and, subject to recommendations outlined in the acoustic report 
and subject to recommended conditions, the proposal complies with the controls of this part, 
and relevant Australian Standards, concerned with the impacts of aircraft noise. 
  
Control C3 prescribes: 
 

C3 Visual privacy  
i. Private open spaces of new residential development must be located and 

designed to offer a reasonable level of privacy for their users; 
ii. Elevated external decks for dwelling houses must generally be less than 10m 

2 in area and have a depth not greater than 1.5 metres so as to minimise 
privacy and noise impacts to surrounding dwellings;  

iii. First floor windows and balconies of a building that adjoins a residential 
property must be located so as to face the front or rear of the building;  

iv. Where it is impractical to locate windows other than facing an adjoining 
residential building, the windows must be offset to avoid a direct view of 
windows in adjacent buildings;  

v. Where the visual privacy of adjacent residential properties is likely to be 
significantly affected from windows or balconies (by way of overlooking into the 
windows of habitable areas and private open spaces), one or more of the 
following measures must be applied:  

a. Fixed screens of a reasonable density (minimum 75% block out) to a 
minimum height of 1.6 metres from finishe d floor level must be fitted to 
balconies in a position suitable to alleviate loss of privacy;  

b. Windows must have minimum sill height of 1.6 metres above finished 
floor level or fixed opaque glazing to any part of a window less than 1.6 
metres above finished floor level; and  

c. Screen planting or planter boxes in appropriate positions may 
supplement the above two provisions in maintaining privacy of adjoining 
premises 

 
The site falls from front to rear. Minor cut and fill is proposed to accommodate a continuous 
ground floor slab and a raised patio at the rear. The patios finished floor level (FFL) is 
approximately 500mm (eastern lot) and 600mm (western lot) respectively above existing 
ground level. As such, standard boundary fencing of 1.8m in height will only provide screening 
to 1.2m and 1.3m above the FFL of the patio. The patios are adjacent to neighbouring private 
open space and, as such, it is considered that there will be undue visual privacy impacts from 
the patios. Given the site is unconstrained, it is considered reasonable to reduce the FFL of 
the patios by 400mm to ensure that boundary fencing provides screening to 1.6m above FFL; 
a condition to this effect has been included in Attachment A. 
 
There will be no undue visual privacy impacts from ground or first floor windows, noting: 
 

• There will be no visual privacy impacts from the windows to the front elevation.  
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• The first floor windows to the side elevations serve low-traffic rooms (i.e., bathrooms), 
and have a sill height of 1.3m; 

• The first floor windows to the rear elevation face into the site and serve low-traffic 
rooms (i.e., bedrooms); 

• The ground floor doors to the rear elevation face into the site and serve a living room. 
While boundary fencing, given the topography and fill at the rear, will not provide 
screening to 1.6m above FFL of the living areas to adjoining sites to the sides, the fill 
in this location is minimal (approximately up to 300mm) and, as such, fencing will 
provide screening to 1.5m above FFL, which is considered to provide adequate visual 
privacy for occupants and neighbours. 

• With regard to the windows and doors serving the centrally located 
courtyards/lightwells the following is noted: 

o There will be no undue visual privacy impacts from the windows and doors that 
face north and south.  

o There will be no undue visual privacy impacts from the door to the eastern 
elevation (facing No. 124 Wells Street) as fencing will provide screening to 
1.6m above finished floor level. 

o However, the fence to the western elevation only provides screening to 1.1-
1.2m above FFL and the glazed stairwell aligns with a window on the adjoining 
site (no. 128 Wells Street). As such, it is recommended to impose a condition, 
which has been included in Attachment A, to screen this glazing to 1.6m above 
FFL. 

 
As such, subject to the imposition of recommended conditions, the proposal is consistent with 
the objectives of this part as follows: 
 

• O1 – As adequate visual and acoustic privacy for the residents and users of 
surrounding buildings is provided. 

• O2 – The dwellings are oriented and designed so that adequate acoustic and visual 
privacy for occupants is provided. 

• O3 – The proposal will not result in undue noise or vibration impacts to the subject and 
adjoining sites. 

 
 
Part 2.7 – Solar Access and Overshadowing  
 
The shadow diagrams, submitted for June 21 and, March/September 21, depict/compare 
shadows cast by the proposed development and building that was located on the site prior to 
the demolition of it undertaken under a Complying Development Certificate. The submitted 
shadow diagrams have been reviewed and are considered accurate (except the matters listed 
below).  
  
The location of structures on adjoining sites, depicted on the shadow diagrams is 
diagrammatic only. However, the location and size of structures (except an outbuilding at the 
rear at No. 124 Wells Street, which is not depicted), and areas of open space on adjoining 
sites, after reviewing the submitted survey information, shadow diagrams, and Council’s 
Geographic Information System (GIS), including aerial imagery, is generally considered 
adequate to assess the impacts of overshadowing. 
 
With regard to solar access for surrounding buildings, in accordance with control C2: 
 

Direct solar access to windows of principal living areas and principal areas of open 
space of nearby residential accommodation must:  
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i. Not be reduced to less than two hours between 9.00am and 3.00pm on 21 
June; or 

ii. Where less than two hours of sunlight is currently available on 21 June, solar 
access should not be further reduced. However, if the development proposal 
results in a further decrease in sunlight available on 21 June, Council will 
consider:  

a. The development potential of the site;  
b. The particular circumstances of the neighbouring site(s), for example, 

the proximity of any residential accommodation to the boundary, the 
resultant proximity of windows to the boundary, and whether this makes 
compliance difficult;  

c. Any exceptional circumstances of the subject site such as heritage, built 
form or topography; and  

d. Whether the sunlight available in March to September is significantly 
reduced, such that it impacts upon the functioning of principal living 
areas and the principal areas of open space. To ensure compliance with 
this control, separate shadow diagrams for the March/September 
period must be submitted in accordance with the requirements of C1;  

Where less than two hours of sunlight is currently available on 21 June and the 
proposal is not reducing it any further, Council will still consider the merits of the case 
having regard to the above criteria described in points a to d. 

 
Solar access at 128 Wells Street  
 
As depicted on the submitted shadow diagrams, the proposal results in additional 
overshadowing of private opens space and windows along the eastern elevation at No. 128 
Wells Street (the two rearmost windows, and door, serve living areas (Figure 3)). While the 
windows are depicted on the submitted survey, they are not shown on the shadow diagrams, 
and shadow diagrams in elevation for the proposal have not been submitted.  
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Figure 4: Site and floor plan of No. 128 Wells Street. Source: realestate.com 

 
With regard to overshadowing of windows serving living areas, prior to demolition of the 
building at No. 126 Wells Street, it is evident that these receive solar access between at 11am 
and 12 noon during the winter solstice.  This solar access will be lost as a result of the 
proposed development, except the rearmost door, which is located under the glass awning, 
which will receive solar access at 12pm.  
 
In considering the factors contained in control C2(ii), and relevant considerations of the 
Planning Principle regarding sunlight, established in The Benevolent Society v Waverley 
Council [2010] NSWLEC 1082, the additional overshadowing of the windows is considered 
acceptable for the following reasons: 
 

• The proposal complies with the FSR and height of buildings development standards.  
• The windows/doors are side-facing and, given the north-south orientation of the lots, it 

is difficult to protect solar access to these windows.  
• The height of the proposed development, as outlined in detail further below, is 

considered reasonable and consistent with other development in the streetscape. The 
proposal has been designed to present as a single storey development at the front and 
the first floor setbacks are consistent with other first floors in the streetscape and in a 
location where expected/prescribed under the MDCP 2011.  

• While solar access to the windows will also be lost in March/September at 11am, it is 
retained at 12 noon.  

 
In addition, the proposed development will reduce solar access to the private open space, 
including Alfresco area under a clear awning (Figure 3), at No. 128 Wells Street. Currently, 
the private open space does not receive the required amount of solar access and the proposal 
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results in additional overshadowing. Most of the additional overshadowing to the private open 
space occurs between 9am and 11am. While the overshadowing of the Alfresco area at 11am 
is caused by the proposed first floor, most of the additional overshadowing to the terrace at 
the rear is caused by the vergola over the proposed patios. The impact of the terrace could 
be significantly reduced or, potentially, eliminated by deleting the proposed vergolas to the 
western lot (a condition has been included in Attachment A). The overshadowing, at 11am, to 
the Alfresco area could only be deleted by increasing the rear setback of the first floor by 
approximately 6 metres, which is not considered reasonable for the same reasons outlined 
above with regard to acceptability of overshadowing to the windows. 
 
Solar access at 124 Wells Street  
 
As depicted on the submitted shadow diagrams, the proposal results in additional 
overshadowing of private opens space at No. 124 Wells Street between 1pm and 3pm during 
the winter solstice.  
 
Windows along the western elevation at No. 124 Wells Street are not depicted on the shadow 
diagrams, and shadow diagrams in elevation for the proposal have not been submitted. In 
addition, the shadow diagrams do not depict the structure at the rear of this property or solar 
panels on the roof.  
 
Based on the submitted information, it is evident that the proposal will result in additional 
overshadowing to the rearmost window along the western elevation, at 2pm during the winter 
solstice, and, likely, all windows to this elevation will be overshadowed at 3pm; however, most 
of these windows are already overshadowed at 3pm. 
 
Lastly, the proposal will result in additional overshadowing of solar panels at this property at 
3pm. In addition, possibly, some minor overshadowing to solar panels at 2pm during the winter 
solstice will occur.  
 
The principal open space at No. 124 Wells, based on the submitted information, and a site 
inspection conducted by the assessing officer, is located along the side of the house; the rear 
is mostly covered by vegetation, including a vegetable garden and outbuilding.  
 
Additional overshadowing to areas of open space, at 1pm, during the winter solstice, and of 
solar panels (if occurring) at 2pm, is considered negligible. The overshadowing of solar panels 
at 3pm is considered acceptable as, during other times, solar access to the panels is retained. 
 
The property is oriented north-south and the windows are facing west. Hence, these windows 
do not receive any solar access until after 12 noon (considering true north). Even at 1pm, most 
of these windows are overshadowed by the building at No. 124 Wells Street. The proposal 
only results in overshadowing of the rearmost window at 2pm. At 3pm, the window furthest to 
the north is overshadowed by the building at No. 124 Wells Street, and the windows further to 
the south were already in shadow by the previous building at No. 126 Wells Street, noting that 
the roof above the windows is/was overshadowed, which can be seen when “overlaying’ the 
site plan and 3pm shadow diagram for the winter solstice (Figure 4)   
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Figure 5: Overlay of site submitted site plan and shadow diagram for 3pm during winter solstice 

 
As such, the proposal will only result in additional overshadowing to the rearmost window at 
No. 124 Wells Street (Figure 5) shows “overlay of site plan and 2pm shadow diagram for the 
winter solstice. 
 

 
Figure 6: Overlay of site submitted site plan and shadow diagram for 2pm during winter solstice 

 
The private open space at No. 124 Wells Street (considering the area at the rear and setback 
along the western boundary), has a size of approximately 107sqm (as noted, the outbuilding 
has not been depicted on the shadow diagrams; however, the location and size of it has been 
estimated using survey information, a site visit, and aerial photography taken from Council’s 
GIS – Figure 6). 
 

 
Figure 7: Private open space at No. 124 Wells Street (including approximate location and size of outbuilding) 

 
At 12 noon, and 1pm, the private open space (not including the area covered by the 
outbuilding) receives, approximately, 55.7sqm (52%) at 12 noon and 73sqm (59%) at 1pm. As 
such, the proposal complies with C2(i) with regard to this private open space. 
 
Having regard to the above, the proposal, subject to recommended conditions, complies with 
C2 and adequately protects solar access enjoyed by neighbours; hence is consistent with the 
relevant objectives of this part.  
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Part 2.10 – Parking 
 
In accordance with control C1, one (1) on-site parking space is required for each of the 
dwellings. The proposal includes one (1) on-site parking space for the dwelling on the western 
lot. However, as outlined in detail under the Part 4.1 assessment below, and above, the 
proposed parking space is not supported and recommended to be deleted.  
 
Part 2.18 – Landscaping and Open Space & Part 2.20 – Tree Management  
 
The following controls apply within Part 2.18: 
 

C11 Landscaped area  
The entire front setback must be of a pervious landscape with the exception of 
driveways and pathways.  
 
C12 Private open space  

a. The greater of 45m2 or 20% of the total site area with no dimension being 
less than 3 metres, must be private open space.  

b. ii. A minimum 50% of private open space must be pervious 
 
With regard to the above, the following is noted: 
 

• The size of the proposed lots is 210.1m2 and 205.7m2. As such, private open space 
of, at least, 45sqm is required for each lot. The proposed areas of private open space 
exceed 45m2 in size and in excess of 50% of the private open space of each dwelling 
consists of landscaped area.  

• The entire front setbacks consist of pervious areas with the exception of the pathways. 
 
The proposal includes the removal of two trees from within the site (other trees are proposed 
to be retained). Council’s Arborist raised no objections to the proposal and removal of trees, 
subject to conditions, which include the requirement to plant one 10-metre-high canopy tree 
and other trees being protected. The recommended conditions have been included in 
attachment A. 
 
However, given the size of the lots and existing trees on the subject and adjoining sites, it is 
considered unreasonable to require the planting of a 10-metre-high tree; a 4-metre-high tree 
(which will be protected under Council’s tree management controls) is considered more 
reasonable, which has been reflected in the conditions in Attachment A.  
 
Part 3 – Subdivision  
 
Part 3 of the MDCP 2011 does not contain minimum lot width or area requirements for 
residential subdivisions but relies on performance-based controls that aim to ensure that new  
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
The application proposes to subdivide the property into two new allotments. The streetscape 
and immediate locality are generally characterised by a mix of single and two storey dwellings 
on a mix of narrow and wide lots. Table 1 illustrates the proposed lot dimensions and the 
approximate dimensions of lots within the street: 
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Table 1: Lot width and area of properties along Westbourne Street. 
Property Width Area  Property Width Area  
126 Wells (E) 5.6m 205.7m2  156 Wells 4.4m 130.1m2 
126A Wells (W) 5.6m 210.1m2  124 Wells 8.6m 282.4m2 
128 Wells 6.6m 236.3m2  122 Wells 6m 217.8m2 
130 Wells 3.6m 235.3m2  120 Wells 7.1m 264.3m2 
142 Wells 6.5m 241.1m2  118A Wells 4.4m 156.6m2 
144 Wells 4.4m 159.3m2  118 Wells 4.4m 159.5m2 
146 Wells 5.4m 184m2  116 Wells 4.4m 161.8m2 
148 Wells (as 
approved) 

5m 186.9m2  114 Wells 10m 366.6m2 

148A Wells (as 
approved) 

5m 182.1m2  112 Wells 10m 377.3m2 

150 Wells 9.9m 367.7m2  108 Wells 9.8m 347m2 
152 Wells 9.9m 364.9m2  106 Wells 30m 1085.7m2 
154 Wells 4.7m 123.3m2     

 
The table above shows that adjoining properties range between 3.6m to 30m in width and 
123.3m2 to 1085.7m2 in area.  
 
The subdivision would result in each new allotment being 5.6m in width and, 205.7m2 and 
210.1m2 in area, which is within the range of the prevailing cadastral pattern.  
 
The shape of the allotments, being generally rectangular and fronting Wells Street, 
demonstrates the compliance of the proposal with the subdivision requirements.  
 
The assessment of the application against other relevant controls in the MDCP 2011 
demonstrates that the lots satisfy controls C6 and C7.  
 
Given the above, the proposal complies with the controls of this part of the MDCP 2011  
 
Part 4.1 – Low Density Residential Development 
 
Part 4.1.4 Good Urban Design Practice 
 
Subject to the deletion of the car parking space at the front, the proposed dwellings, including 
height, bulk, and scale, complement existing developments in the street and the architectural 
style of the proposal is in keeping with the character of the area. 
 
Part 4.1.5 Streetscape and Design 
 
The overall height and bulk of the proposed dwellings, as presented to Wells Street, is 
considered to be generally consistent with, and complementary to, the existing streetscape.  
 
The proposed dwellings have been appropriately designed to address the principal street 
frontage and are orientated to complement the existing pattern of development found in the 
street.  
 
The facades of the dwellings have been divided into bays or units that are appropriate to the 
scale of the building proposed, and that of adjoining development. 
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Part 4.1.6 Built form and character 
 
Inter alia, the following controls apply: 
 

C10 Attached dwellings, dwelling houses and semi-detached dwellings  
i. Front setback must be:  

a. Consistent with the setback of adjoining development or the 
dominant setback found along the street; and  

b. On corner lots where there is a consistent secondary boundary 
setback to buildings on opposite street corners, reflected in the 
design of any proposal. 

ii. ii. Side setback must be determined in accordance with the following 
table:  

 

 
 

iii. Rear setback must:  
a. Where a predominant first storey rear building line exists, is 

consistent and visible from the public domain, aim to maintain that 
upper rear building line; 

b. In all other cases, be considered on merit with the adverse impacts 
on the amenity of adjoining properties being the primary 
consideration along with ensuring adequate open space; and  

c. Where the prominent form of development is terrace housing with 
access to a rear lane, maintain the capacity for off-street parking. 

 
In addition, in accordance with C13, site coverage, given that the proposed lots have an area 
of less than 300m2, must be considered on merit. 
 
With regard to the above, the following is noted: 
 

• The proposed front and side setbacks are consistent with the predominant pattern of 
development in the street, and the proposed development, subject to recommended 
conditions, has acceptable amenity impacts to adjoining dwellings. 

• The proposed site coverage is consistent with the pattern of development of the street 
and allows adequate provision to be made for on-site stormwater infiltration, deep soil 
landscaping, tree planting, and private open space. 

• Rear setbacks of other first floors in the streetscape are not visible from the public 
domain.  

• The massing and rear setbacks are considered acceptable as the proposal, subject to 
recommended conditions, will not result in undue visual and acoustic privacy impacts 
and overshadowing.  

• Visual bulk and scale impacts have been minimised and are acceptable, noting that 
the proposed floor to ceiling heights (2.7m on GF; 2.4m on FF) are reasonable and as 
expected to provide adequate internal amenity and to comply with BCA requirements. 

• To minimise visual bulk impacts, the first floors, at the rear, are set back from the side 
boundaries by 1000mm and the first floor rear building alignments are aligned with, or 
do not protrude, past the rear building alignments of adjoining sites. 

• The proposal complies with private and pervious open space requirements. 
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Given the above, it is considered that the proposal complies with the applicable controls of 
this part, and is consistent with the objectives, noting: 
 

• O2 The proposal is compatible in architectural style with other development in the 
streetscape. 

• O4 The proposal does not result in undue impacts to the streetscape and neighbouring 
amenity.  

• O6 The proposal is of high-quality urban design.  
• O7 The design of the dwellings responds positively to the character and context of the 

locality. 
 
4.1.7 Car Parking  
 
The proposal includes one (1) on-site parking space at the front of the western lot, which is 
located under the roof of the dwelling and enclosed along the side boundary. The following 
controls apply:  
 

C14 Car parking structures must be located and designed to: 
i. Conveniently and safely serve all users;  
ii. Enable efficient use of car spaces, including adequate manoeuvrability 

for vehicles between the site and the street;  
iii. Not dominate or detract from the appearance of the existing dwelling or 

new development and the streetscape;  
iv. Be compatible in scale, form, materials and finishes with the associated 

dwelling or development on the site;  
v. Not reduce availability of kerbside parking;  
vi. Retain any significant trees; and  
vii. Have minimal impact on existing fences and garden areas that 

contribute to the setting of the associated dwelling and the character of 
the streetscape.  

 
C15 For existing and new dwellings, a car parking structure in order of priority must 
be: 

i. Located at the rear of the site with access from a rear lane; or  
ii. Located at the side of the dwelling house behind the front building 

alignment where it is the predominant form of parking structure in the 
street and is consistent with the desired future character for the area. 

 
C17 Parking structures forward of the building line are not permitted. 

 
C18 Where car parking cannot be provided at the side or rear of a dwelling Council 
may, in limited circumstances, consider a hardstand area forward of the building line 
where:  

i. It does not significantly affect the landscaped front garden or fence; 
ii. It is integrated into the front landscape of the dwelling with semi 

pervious surface;  
iii. It does not require any structural alterations to the dwelling;  
iv. It is located adjacent to a side boundary with a clearance of 600mm 

from any boundary fence to allow access and landscaping; and  
v. Any new vehicular crossing:  

a. Is not adversely impacting on the existing streetscape;  
b. Is consistent with the majority of adjoining approved hardstands; 

and  
c. Is consistent with the desired future character of the area. 
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The desired future character statements for the precinct include the following: 
 

To ensure the provision and location of off-street car parking does not adversely impact 
the amenity of the precinct.  

 
While some sites in the streetscape, including the two adjoining sites, have on-site parking 
spaces at the front, this is not a consistent feature in the streetscape (i.e., the majority of 
properties do not have on-site parking). In considering the non-compliance with the 
aforementioned controls against the relevant objectives of this part, the following is noted: 
 

• O17 – The proposal will not reduce kerbside parking (an existing vehicular crossing is 
located at the subject site). 

• O18 – In accordance with C17, parking structures must not be located forward of the 
building line and the proposed parking space and structure do not enhance the 
character of the street, noting that the majority of the properties in the streetscape do 
not have on-site parking spaces.  

• O19 – The parking space and structure occupy approximately 64% of the front 
elevation of the dwelling on the proposed lot, and the parking space/structure is 
considered to be the dominant element on this lot. The proposal results in one of the 
dwellings having reduced street surveillance at ground floor level as it is dominated by 
the parking structure and is considered to result in a compromised streetscape 
presentation and outcome; 

• O20 – The parking space is not located at the rear of the property.  
 
Given the non-compliance with controls and objectives of this part, it is recommended to delete 
the parking space via condition, which has been included in Attachment A. 
 
Part 9 – Strategic Context 
 
Subject to recommended conditions, the proposal is consistent with the relevant desired future 
character statements, noting: 
 

• The proposal maintains the single storey streetscape.  
• The proposal will have no adverse impacts on the streetscape and public domain 

elements, noting that the proposed lots are consistent with the prevailing subdivision 
patterns.  

• The proposal preserves the low to medium density residential character of the precinct.  
 
5(c) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(d)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(e)  Any submissions 
 
The application was notified, and renotified, in accordance with the Community Engagement 
Framework/Strategy for a period of (twice) 14 days to surrounding properties. 
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7 submissions were received in response to the initial notification. 
5 Unique submissions were received in response to renotification of the application. 
The following issues raised in submissions have been discussed in this report: 
 

- Development inconsistent with streetscape character and density – Refer to section 
5(a)(iv) and Part 5(d)  

- Visual bulk and scale – Refer to section 5(d)  
- Tree removal and future canopy cover – Refer to Part 2.20 assessment in section 5(d)  
- Visual privacy impacts – Refer to Part 2.6 assessment in section 5(d) 
- Inaccurate shadow diagrams and overshadowing – Refer to Part 2.7 assessment in 

section 5(d) 
 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue:              Demolition of previous (Federation) building on the site.  
Comment: While the MDCP 2011 aims to retain period buildings, the building was 

demolished under a Complying Development Certificate. The site is not located 
in a HCA nor was the building identified as a heritage item.  

 
Issue: Plans do not accurately show buildings and features (e.g., solar panels) on 

adjoining sites  
Comment: Amended plans and shadow diagrams were submitted showing buildings on 

adjoining sites. However, shadow diagrams do not depict openings and solar 
panels on adjoining sites, which has been assessed elsewhere in this report.  

 
Issue: Plans do not accurately depict outlined and height of previous building, noting 

that “the previous house was only a single storey house…I find it very hard to 
believe that a house could add an additional storey without changing the height 
of the roofline at all”. 

Comment: The outline of the previous building on the site, in particular the ridge, is 
considered to be accurately depicted on the plans, noting that the submitted 
survey depicts the ridge of the previous building on the site as RL19.57. The 
maximum RL of the proposed buildings is RL19.91, which is at the front.  

 
Issue:  Inadequate on-site parking and increased on-street parking demand 
Comment: Compliance with off-street has been assessed elsewhere in this report. The 

proposal is for low-density residential development and the proposal will only 
result in one additional dwelling. As such, on-street parking demand will not 
significantly increase. In accordance with the provisions contained in the MDCP 
2011, parking must be provided at the rear, or at the side, of dwellings, which 
cannot be achieved. 

 
Issue: Materials inconsistent with streetscape and proposed design is ugly. 
Comment: A number of different colours and materials can be found in the streetscape 

(including rendered and unrendered brick). The proposed colours, materials 
and finishes are considered compatible with other development in the 
streetscape. In addition, it is noted that roof cladding, painting, plastering, 
cement rendering, and cladding could be readily undertaken as exempt 
development under the provisions contained in the State Environmental 
Planning Policy (Exempt and Complying Development Codes) 2008. 

 
Issue: Visual bulk impacts from “proposed rear patio extends a solid brick wall well 

beyond the previously existing rear wall”. 
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Comment: The vergolas do not include brick walls along the side boundaries shared with 
adjoining properties, only brick posts (a brick wall is only provided between the 
two proposed lots). As outlined elsewhere in this report, it is recommended to 
delete the vergolas over the patios to minimise overshadowing. This will also 
reduce any visual bulk impacts from the posts of the vergolas. 

 
Issue: Bin location within internal courtyards 
Comment: The amended plans indicate that bins are no longer located in the central 

courtyards (lightwells). Bins have been relocated to the front. 
 
 
Issue: Increased on-street parking demand and traffic generated during construction. 

Cars parking longer than permitted (subject application and other recent 
approvals and applications submitted to Council for assessment). 

Comment: If cars parked longer than permitted, this can be reported to Council’s Rangers 
for investigation.  

 
Issue:  Impact to future (potential) solar panels  
Comment: This is not a matter for consideration under section 4.15 of the EP&A Act 1979. 
 
Issue:  Additional tree removal requested to increase solar access to property located 

towards the rear of subject site. 
Comment: Shadows cast by trees are not a matter for consideration when assessing the 

impacts of overshadowing. In addition, Council cannot request the removal of 
trees to increase solar access. Further, Council’s policies aim to retain trees, 
and to increase canopy cover. 

 
Issue:  New planting has potential to increase overshadowing to property located 

towards the rear of subject site (requested condition to limit height of new 
planting at the rear to 2 metres) 

Comment: As outlined above, shadows cast by trees are not a matter for consideration 
when assessing the impacts of overshadowing. In addition, it is noted that trees 
and other vegetation can be planted without the need to obtain approval. 

 
Issue: Stormwater run-off onto neighbouring sites 
Comment: Council’s development engineer has reviewed the proposal and raised no 

concerns, subject to recommended conditions, which includes that stormwater 
drainage must be designed to not result in nuisance flows onto neighbouring 
sites. 

 
Issue: Damage to neighbouring properties during construction 
Comment: Attachment A includes a condition, requiring that a dilapidation report is 

prepared prior to any works commencing to monitor whether neighbouring 
properties are damaged during works.  

 
Issue: Notification  
Comment: The application was notified in accordance with Council’s Community 

Engagement Framework/Strategy, noting that only properties within 20 metres 
of the subject site are notified via letter. There is no requirement to notify 
Complying Development Certificates/Applications  
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5(f)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Development Engineeer 
- Urban Forest 
- Waste Management (residential)  
 
6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals have been discussed in section 5 above. 
 
- Ausgrid 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $20,000.00 would be required for the 
development under the Inner West Contributions Plan.  A condition requiring that contribution 
to be paid is included in the recommendation. 
 
8. Conclusion 
 
The proposal subject to compliance with the recommended conditions, generally complies 
with the aims, objectives and design parameters contained in the Inner West Local 
Environmental Plan 2022 and the Marrickville Development Control Plan 2011.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval, subject to the imposition of appropriate 
conditions. 
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9. Recommendation 
 
That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 1979, 
grant consent to Development Application No. DA/2022/0886 for subdivision of the existing lot 
into two Torrens Title lots, and construction of a two storey semi-detached dwelling on each 
lot with associated landscaping at 126 Wells Street NEWTOWN, subject to the conditions 
listed in Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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