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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2022/0565 
Address 18 Johnston Street BALMAIN EAST   
Proposal Demolition of existing dwelling and construction of a new 

dwelling and associated works, including remediation of the site 
Date of Lodgement 20 July 2022 
Applicant Gertrude K Buckley 
Owner Francis C Hayes and Gertrude K Buckley 
Number of Submissions Initial: 15 
Value of works $1,200,000.00 
Reason for determination at 
Planning Panel 

Number of submissions  

Main Issues Foreshore Land and Wetland Protection  
Contamination  
Heritage Conservation  
View Loss  
Side Setbacks 
Solar Access 

Recommendation Approved with Conditions  
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Statement of Heritage Significance 
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Note: Due to scale of map, not all objectors could be shown (14 Fitzroy Street, Balmain East) 
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Executive Summary 
 
This report is an assessment of the application submitted to Council for the demolition of an 
existing dwelling and construction of a new three storey dwelling and associated works, 
including remediation of the site upon land legally identified as Lot 1 in DP 743275 and Lot 
478 in DP 750249, known as 18 Johnston Street, Balmain East. 
 
The application was notified to surrounding properties and fifteen (15) submissions were 
received in response to the initial notification. 
 
The main issues associated with the application include:  
 

• Foreshore Land and Wetland Protection  
• Heritage Conservation  
• Contamination  
• Side Setbacks 
• View Loss 
• Solar Access 

 
The development is compliant with all principal development standards, is generally 
compliant with Council’s DCP, will result in acceptable impacts on the streetscape and 
amenity of the adjoining properties, including in terms of view sharing.  Therefore, on 
balance, the application is acceptable on merit and recommended for approval.  
 
2. Proposal 
 
The subject proposal comprises demolition of the existing dilapidated dwelling and 
construction of a new three storey dwelling, open single car space and associated 
landscaping works and remediation of the site. The works are further detailed as follows: 
 
Basement and Foreshore Level 
 

• Maximum 3m of excavation 
• Living room with access to rear courtyard and foreshore area beyond 
• Bedroom with walk-in-robe and ensuite 
• Powder room 
• Cellar 
• Wet bar 
• Landscaping including paving and reconstruction of standstone retaining walls and 

new retaining wall within the Forshore Building Line 
• Subfloor rainwater tank and bin store beneath parking.  

 
Ground Level 
 

• Open plan living/kitchen/dining with access to rear deck  
• Study 
• Laundry 
• Bathroom 
• New front and side boundary fencing. 
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First Floor  
 

• Two (2) bedrooms 
• Bathroom 
• Open single car space at the front of the site 
• Photo voltaics on the eastern roof plane 
• Skylights on eastern and western roof plane. 

 
3. Site Description 
 
The subject site is a regular (roughly rectangular) corner allotment located on the eastern 
side of Johnston Street, on the south east corner of the intersection with William Street. The 
site is orientated north-south with a total area of 318.6m2 which slopes moderately (8m) from 
street level towards the south with topography that extends down to the foreshore of 
Johnston’s Bay. The site is currently occupied by a dilapidated one storey residential 
dwelling. There are no significant trees or vegetation located on the site. 
 
The site is a corner allotment with a front boundary with William Street of 9.935m, secondary 
frontage to Johnston Street of approximately 37.37m and rear boundary with the foreshore 
of approx. 8.18m. The Site is zoned R1 General Residential pursuant to the Inner West 
Local Environmental Plan 2022 (Refer to Figure 6). 
 
The surrounding locality comprises a range of residential typologies including residential flat 
buildings (up to four storey in scale) and terraces, semi-detached dwellings and single 
dwellings of varying scales, ranging from single storey to three storey. Development 
typologies also vary in architectural style, from traditional to contemporary.  The site is 
situated within the Balmain East heritage conservation area and located in proximity to a 
number of locally listed heritage items, including 31-25 William Street Balmain East (row of 
terrace houses) and 18 William Street Balmain East (single dwelling). Refer to Figure 7. 
 
The site is affected by a Foreshore Building Line (FBL) which traverses east-west roughly 
across the centre of the site (Refer to Figure 8). 
 

  
Figure 1 - Subject site as viewed from William 
Street (Google Maps 2020) 

Figure 2 -  Rear of subject site as viewed from 
Johnston Street (Google Maps 2020) 
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Figure 3 – View of Subject site from the 
foreshore (Photo supplied by Applicant) 

Figure 4 – View of the foreshore from the rear of 
the subject site (Photo supplied by Applicant) 

 

  
Figure 5 – Aerial map of subject site outlined in 
yellow (Google Maps 2020) 

Figure 6 – Land use zoning map with subject site 
outlined in yellow (LLEP 2013) 

  
Figure 7 – Heritage map with subject site 
outlined in yellow (LLEP 2013) 

Figure 8 – Foreshore Building Line map 
(demarcated in purple) with subject site outlined in 
yellow (LLEP 2013) 

 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
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Subject Site 
 
Application Proposal Decision & 

Date 
PDA/2021/0311 Demolition of existing dilapidated cottage and 

construction of a new two storey dwelling and 
associated landscaping works 

Advice issued 
- 15/09/2021 

D/2019/329 Demolition of existing residential dwelling and 
construction of new residential dwelling and 
associated works, including new landscaping and sea 
wall, new swimming pool and new boat storage 
facility. 

Refused -
17/10/2019 on 
the basis of 
the application 
being 
significantly 
incomplete 
and incapable 
of proper 
assessment. 

D/2015/633 Alterations, restoration and rectification works to 
existing cottage and associated works, including new  
fencing. 

Approved - 
18/05/2016, 
works partially 
commenced 
but 
discontinued. 

 
Surrounding properties 
 
22 William Street Balmain East  
 
Application Proposal Decision & 

Date 
D/1999/525 Partial demolition, alterations and additions to the 

existing two storey dwelling to provide three storeys. 
Provide new hardstand parking space to William 
Street elevation, construct new in ground pool to rear 
of property. 

Approved - 
09/05/2000 

 
18 William Street Balmain East 
 
Application Proposal Decision & 

Date 
D/2012/529 Alterations and additions to existing dwelling including 

parking platform, access steps, gate and front fence. 
Refused - 
09/04/2012 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
23/02/2023 On 23 February 2023, Council issued a RFI seeking a revised and 

complete Materials and Colours Schedule identifying the colours 
proposed on all parts of the new building, and various design 
amendments responding to Council’s Heritage referral. 
 
On the 16 March 2023 and 4 April 2023, the Applicant issued a revised 
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Materials and Colours Palette and amended plans incorporating 
various design amendments, adequately addressing council’s RFI and 
forms part of the DA documentation assessed as part of this 
assessment report – see assessment under Clause 5.10 - Heritage 
Conservation of the LLEP 2013 for further details relating to required 
amendments and amendments carried out. 
 
The amendments carried out are considered to have the same or a 
lesser impact as the original application, submitted by the request of 
Council to address submissions or relevant controls and deemed to 
have no measurable adverse effect on adjoining properties, and 
therefore, the amended plans under assessment did not require 
renotification in accordance with Council’s Community Engagement 
Framework / Strategy.  

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Transport and Infrastructure) 2021 
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
Chapter 2 Coastal management 
 
The SEPP aims to ensure that future coastal development is appropriate and sensitive to its 
coastal location and category.  
 
The subject site is located within the ‘coastal zone’, being within the ‘coastal environment 
area’ and ‘coastal use area’ pursuant to Clauses 13 and 14 of the SEPP as identified on the 
maps to the SEPP. However, these specific provisions do not apply to land located within 
the Foreshores and Waterways Area pursuant to the State Environmental Planning Policy 
(Biodiversity and Conservation) 2021 (Refer to assessment below). 
 
A Foreshore Risk Management Report prepared by Horton Coastal Engineering dated 22 
March 2022 has been provided with the application.  
 

• Clause 2.12 of the SEPP, stipulates that: 
 
“development consent must not be granted to development on land within the coastal zone 
unless the consent authority is satisfied that the proposed development is not likely to cause 
increased risk of coastal hazards on that land or other land”.  
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Comment: The proposed development will not cause adverse impacts or increased risk of 
coastal hazards on the land or adjacent land, as the foreshore is not proposed to be 
significantly altered, apart from reconfiguration of sea and retaining walls.  
 

• Clause 2.13 of the SEPP stipulates that: 
 
“development consent must not be granted to development on land within the coastal zone 
unless the consent authority has taken into consideration the relevant provisions of any 
certified coastal management program that applies to the land”. 
 
Comment: It is understood that the Parramatta River Estuary Coastal Zone Management 
Plan (CZMP), that was gazetted on 1 July 2016, applies as a certified coastal management 
program at the subject property. The proposed residential development is not inconsistent 
with the CZMP. 
 
In consideration of the above, subject to conditions, the proposed development will not 
adversely affect any coastal processes or values. 
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out 
of any development on land unless: 
 

“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose.” 

 
The site has been identified as contaminated. In consideration of Section 4.16 (2) the 
applicant has provided the following investigations which have been undertaken on the site: 
 

• Stage 1 Preliminary Site Investigation (PSI) - December 2021 
• Stage 2 Detailed Site Investigation (DSI) - June 2022 
• Remediation Action Plan (RAP) – June 2022 

 
The stage 1 PSI undertook a title search which indicated that the property has been owned 
privately since at least 1869. A dwelling (assumed to be the existing dilapidated building) is 
visible on the 1943 aerial photo.  
 
Notwithstanding, historical aerial photos show that the site has been adjacent to various 
marine industrial entities/activities. Numerous ‘shipbuilders’ or ‘boatbuilders’ were listed in 
the Sands directory as residing in or near William Street. This may have had an impact on 
the soil with respect to chemical contamination. Considering the data gaps and potential for 
subsurface soil to be impacted with contaminants, the Stage 1 PSI concluded that there is 
inadequate information to form an opinion that the site is suitable for the development and 
recommended that a Stage 2 DSI be prepared. 
 
Areas of environmental concern (shallow fill/soil impacted with heavy metals and  
benzo(a)pyrene) were identified in soil located in all borehole locations as part of the Stage 2 
DSI. Impacted soil is required to be removed after demolition of the building and removal of 
the concrete slab.  
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Subsequently, a Remedial Action Plan (RAP) prepared by EBG dated 20 June 2022 has 
been provided to document the methodology for remediation. The RAP concludes that after 
remediation of the areas of environmental concern, the site shall be suitable for the 
proposed development, including:  
 

• Demolition of existing dilapidated cottage.  
• Construction of a new three storey dwelling with basement and associated 

landscaping works 
 
On the basis of the Stage 2 DSI and RAP conclusions, Council can be satisfied that the land 
will be suitable for the proposed use and that the land can be remediated. Conditions of 
consent have been provided to ensure compliance and appropriate remediation of the site to 
accommodate the proposed development.  
 
5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
 
5(a)(iii) State Environmental Planning Policy (Transport and Infrastructure) 

2021 
 
Chapter 2 Infrastructure 
 
Development likely to affect an electricity transmission or distribution network 
 
The proposed development meets the criteria for referral to the electricity supply authority 
within Section 2.48 of SEPP (Transport and Infrastructure) 2021 and was referred for 
comment for 21 days.  
 
The relevant electricity supply agency (Ausgrid) has provided general terms of approval 
which have been incorporated into the recommendation.  
 
5(a)(iv) State Environmental Planning Policy (Biodiversity and Conservation) 

2021 
 

Chapter 2 Vegetation in non-rural areas  
 
The protection/removal of vegetation is identified under the SEPP and gives effect to the 
local tree preservation provisions of Council’s DCP. 
 
Inspection of the site has revealed there are no trees within or adjacent to the site that will be 
impacted by the proposal. A review of the plans has revealed new trees are proposed within 
the front and rear yards. However, no details have been provided about the proposed tree 
species to be planted. Therefore, to ensure quality trees are planted that will achieve a 
minimum height of at least six (6) metres, a tree planting condition has been included in the 
recommended conditions of approval. 
 
Overall, the proposal is considered acceptable with regard to the SEPP and DCP, subject to 
the imposition of conditions, which have been included in the recommendation of this report.  
Chapter 6 Water Catchments   
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The rear of the site is within a foreshore area. In addition, almost the entire site is located 
within a Wetland Protection Area. Furthermore, the site is mapped as landscaped character 
of which comprises “urban development with scattered trees” pursuant to the Sydney 
Harbour Foreshores & Waterways Area DCP 2005. 
 
As a result, the proposal will need to demonstrate that all applicable requirements of Chapter 
6 of the State Environmental Planning Policy (Biodiversity and Conservation) 2021 and 
Chapter 2 of the Sydney Harbour Foreshores and Waterways Area DCP 2005 are satisfied. 
 

  

 
        Site 

Legend: 

 
     Site 

Figure 8 - Wetlands Protection Area Map 
(Sydney Harbour Foreshores & Waterways Area 
DCP 2005) 

Figure 9 - Ecological Communities and 
Landscape Characters Map (Sydney Harbour 
Foreshores & Waterways Area DCP 2005) 

 
An Aquatic Habitat Assessment for the subject site has been undertaken by Ocean 
Environmental. The report concludes that considering the land-based nature of the works at 
the site generally outside of the FBL, potential impacts on aquatic habitats and vegetation 
are expected to be minimal and can be managed effectively. The report provides 
recommendations and mitigation measures to ensure the development will have a neutral 
impact on the local water quality and form part of the recommended conditions of consent. 
 
The site is not identified as a Strategic Foreshore site or listed as an item of environmental 
heritage under the SEPP and as such only the aims of the plan are applicable. The proposal 
is consistent with these aims, subject to conditions, as follows: 
 

• The works are within a similar footprint to that of the existing dwelling and will 
maintain the unique natural assets of the foreshore and quality of Sydney Harbour 

• The proposed works would not impede any existing public access (being located 
entirely on private property) 

• There are no wetlands, riparian lands nor remnant vegetation present on the site, 
particularly within the footprint of the proposed works, thus the development will not 
affect the adjacent waterway beyond the existing situation. 

• With the exception of maintenance and reconstruction of retaining walls, the 
proposed works are generally outside of the FBL and will not alter the existing sandy 
beach foreshore. 
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Sydney Harbour Foreshores and Waterways Development Controls Plan 2005 
 
The following provides an assessment against the relevant provisions of the SHFWDCP 
2005: 
 
SHFWDCP 2005 Compliance 
1. Introduction Yes 
  
2. Ecological Assessment  
2.2 General Aims Yes 
  
3. Landscape Assessment  
3.2 General Aims Yes 
  
4. Design Guidelines for Water-Based and Land/Water Interface 
Developments 

N/A 

  
5. Design Guidelines for Land-Based Developments  
5.1 Introduction Yes 
5.2 Foreshore Access N/A 
5.3 Siting of Buildings and Structures Yes 
5.4 Built Form Yes 
5.6 Planting Yes 
 
The proposed modifications will generally be consistent with the provisions of the 
SHFWDCP 2005. 
 
In consideration of the above, the proposal satisfactorily addresses the requirements of 
Chapter 6 of the State Environmental Planning Policy (Biodiversity and Conservation) 2021 
and Chapter 2 of the Sydney Harbour Foreshores & Waterways Area DCP 2005. 
 
5(a)(v) Local Environmental Plans  
 
Inner West Local Environmental Plan 2022 (IWLEP 2022) 
 
The Inner West Local Environmental Plan 2022 (IWLEP 2022) was gazetted on 12 August 
2022. As per Section 1.8A – Savings provisions, of this Plan, as the subject application was 
made before the commencement of this Plan the application is to be determined as if the 
IWLEP 2022 had not commenced. 
 
Section 4.15(1)(a)(i) of the EPA Act 1979 requires consideration of any Environmental 
Planning Instrument (EPI), and Section 4.15(1)(a)(ii) also requires consideration of any EPI 
that has been subject to public consultation. The subject application was lodged on 20 July 
2022, on this date, the IWLEP 2022 was a draft EPI, which had been publicly exhibited and 
was considered imminent and certain.  
 
Notwithstanding this, the amended provisions of the draft EPI do not alter the outcome of the 
assessment of the subject application. 
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Leichhardt Local Environmental Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant sections of the Leichhardt Local 
Environmental Plan 2013 (LLEP 2013): 
 

• Section 1.2 - Aims of the Plan 
• Section 2.3 - Zone objectives and Land Use Table 
• Section 2.7 - Demolition 
• Section 4.3A - Landscaped areas for residential accommodation in Zone R1 
• Section 4.4 – Floor Space Ratio 
• Section 4.5 - Calculation of floor space ratio and site area 
• Section 4.6 - Exceptions to development standards 
• Section 5.7 - Development below mean high water mark 
• Section 5.10 - Heritage Conservation 
• Section 5.21 - Flood Planning 
• Section 6.1 - Acid Sulfate Soils 
• Section 6.2 - Earthworks 
• Section 6.4 - Stormwater management 
• Section 6.5 - Limited development on foreshore area 
• Section 6.6 - Development on foreshore must ensure access 

 
Section 2.3 Land Use Table and Zone Objectives  
 
The site is zoned LR1 – General Residential under the LLEP 2013. The LLEP 2013 defines 
the development as: 
 
“dwelling house means a building containing only one dwelling” 
 
The development is permitted with consent within the land use table. The development is 
consistent with the objectives of the R1 zone. 
 
Section 4 Principal Development Standards 
 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal non 

compliance 
Complies 

Landscape Area 
Minimum permissible:   20% or 63.72m2  39% or 125.25m2 N/A Yes 

Site Coverage 
Maximum permissible:   60% or 191.16m2 49% or 154.4m2 N/A Yes 

Floor Space Ratio 
Maximum permissible:   0.8:1 or 254.8m2 

 
0.75:1 or 240m2 N/A Yes 

 
Section 5.7 - Development below mean high water mark (MHWM) 
 
Development consent is required to carry out development on any land below the mean high 
water mark of any body of water subject to tidal influence (including the bed of any such 
water). 
No works are proposed below MHWM (0 AHD) with exception of minor portions of the 
refurbished sandstone retaining walls to the side boundaries. The appropriate consent of 
which is sought under this DA.  
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Section 5.10 - Heritage Conservation 
 
No. 18 Johnson Street is considered a contributory dwelling within the Balmain East 
Heritage Conservation Area. The site itself is not heritage listed, however, is it located in the 
vicinity of a number of heritage items, being Nos. 18, 25, 27, 29 and 31 William Street, these 
properties being opposite to the northeast and eastwards of the subject site. 
 
The existing dwelling at the site, which is agreed to be in an advanced state of deterioration, 
has been regarded as a contributory element of the locality, evidence of the Area’s history of 
development related to marine industries and boatbuilding, and its later evolution to 
residential uses. 
 
The current proposal is supported by a Heritage Impact Statement (HIS) prepared by Urbis 
dated 7th February 2022. The proposal is also supported by a Historical Archaeological 
Impact Assessment Report which found that there is a moderate to high potential for locally 
significant relics to be found during site preparation, and that an Archaeological Research 
Design is to be professionally prepared for investigation, management and possible salvage 
excavation of relics discovered.  A Section 140 Excavation permit should also be sought 
from Heritage NSW prior to any siteworks and disturbance. 
 
The application was referred to Councils Heritage Officer. The referral addresses two key 
components of the proposal: the proposed demolition of the existing dwelling on the site, and 
the proposed new infill dwelling. These two key issues are outlined and summarised from 
Council’s Heritage referral below: 
 
Demolition of existing dwelling 
 
It is concluded in the HIS that the condition of the existing house on the site is poor and 
degraded to the extent that meaningful conservation of the dwelling cannot be achieved. 
Having regard to the condition of the building’s fabric and the tests of the Planning Principle 
(Helou v Strathfield) relating to Contributory buildings, it can be concluded that, while 
reconstruction might be argued as possible and potentially valuable in the context of the 
HCA, the economic viability of conserving and adapting the dwelling, given its poor, 
deteriorated and vandalised state, would be contestable and difficult to sustain as 
reasonable.  
 
Considering the Helou v Strathfield planning principle, the following assessment is provided: 
 

• What is the heritage significance of the conservation area?  
 
Comment: No. 18 Johnson Street is considered a contributory dwelling within the 
Balmain East Heritage Conservation Area. 

 
• What contribution does the individual building make to the significance of the 

conservation area?  
 
Comment: A timber weatherboard house, increasingly rare, and related to maritime 
history. 

 
• Is the building structurally unsafe? 

  
Comment: Yes. 
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• If the building is or can be rendered structurally safe, is there any scope for extending 
or altering it to achieve the development aspirations of the applicant in a way that 
would have a lesser effect on the integrity of the conservation area than demolition? 
Note: If the answer is yes, the cost of the necessary remediation/rectification works 
should be considered.  
 
Comment:  It would be difficult to achieve the applicant’s aspirations as shown in the 
proposals, while conserving the existing house. It is accepted that 
reconstruction/repair will be extensive and expensive. 

 
• Are these costs so high that they impose an unacceptable burden on the owner of 

the building? Is the cost of altering or extending or incorporating the contributory 
building into a development of the site (that is within the reasonable expectations for 
the use of the site under the applicable statutes and controls) so unreasonable that 
demolition should be permitted?  
 
Comment: Accepted. 
 

• Is the replacement of such quality that it will fit into the conservation area?  
 
Comment: The proposal as amended is appropriate. 

 
The HIS identified a number of changes as having been made to the original cottage. While 
none of these items are individually terminal to any goal of repairing and reconstructing the 
cottage, collectively they are substantial. 
 
Subject to comprehensive archival recording, it is accepted that the dwelling can be removed 
to allow a new development of the site, pending acceptability of the currently proposed 
dwelling design which is assessed below.  
 
New infill dwelling  
 
The following design amendments were recommended by Council’s Heritage Advisor as part 
of an RFI:  
 

• Together with reduction and relocation of the dormer windows from the outer wall 
face line, the main ridge could be reduced in length by “hipping the ends”, which 
would also reduce the proportionally high gable wall ends 

• The roof sheeting must be Custom Orb profile corrugated steel in gal finish, or 
Colorbond Manor Red, Woodland Grey  or Jasper 

• The parapet gables should be amended to use bargeboard/fascia trims which are 
more common in the HCA 

• The main wall finish should remain painted brick, not render, as a better response to 
the masonry of the HCA 

• A timber gate or door more consistent with the timber picket fence should be used in 
the west facing Johnson Street elevation 

• The scale and angular treatment of the glazing and main masonry opening of the 
south facing façade should be amended as suggested (reducing its scale). 

 
The above amendments have effectively been adopted in the amended plans which are the 
subject of this assessment, with exception of render finishes in lieu of painted brick, which is 
considered acceptable on merit in the context of surrounding development.  
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As such the proposal as amended is considered to have no adverse impact on the HCA 
having regard to the provisions of Section 5.10 of LLEP 2013 and the proposed infill dwelling 
is acceptable, subject to conditions. 
 
Section 5.21 - Flood Planning 
 
The site is identified as being flood affected by virtue of being impacted by potential 
coastal/estuarine processes. A Foreshore Risk Management Report has been prepared by 
Horton Coastal Engineers dated 22 March 2022 as it is a foreshore flood control lot in the 
Appendix E of the DCP mapping. 
 
As concluded in the Foreshore Risk Management Report, with an EPL of 2.5m AHD, the 
proposed development (with a minimum habitable floor level of 3.4m AHD) is acceptable 
from an estuarine engineering perspective. Mitigation measures to reduce the risk of 
damage along the foreshore area seaward of the dwelling are outlined in Section 6.10 of the 
Foreshore Risk Management Report, with recommendations of which will form part of any 
development consent granted. 
 
Furthermore, Council’s Engineer has reviewed the proposal in this regard and has found the 
application acceptable subject to conditions, including ensuring that all habitable floor levels 
must be set at Foreshore Planning Level (flood level plus 500mm freeboard). In addition, all 
structures below the Foreshore Planning Level must be constructed from flood compatible 
materials. 

 
Section 6.1 - Acid Sulfate Soils 
 
The LLEP 2013 states that the property is located in a Class 5 Acid Sulfate Soil (ASS) area: 
 
For Class 5 ASS, works within 500m of adjacent Class 1, 2, 3 or 4 land that is below 5 
metres Australian Height Datum (AHD) by which the watertable is likely to be lowered  below 
1 metre AHD on adjacent Class 1, 2, 3 or 4 land requires further investigation. The site is 
located within 500 m of a Class 1 ASS Zone. Accordingly, acid sulfate soils may be an issue 
affecting the site. 
 
The applicant has provided the following investigations have been undertaken on the site: 
 
• Stage 1 Preliminary Site Investigation (PSI) - December 2021 
• Stage 2 Detailed Site Investigation (DSI) - June 2022 
• Remediation Action Plan (RAP) – June 2022 
 
An acid sulfate soil assessment is included in the Stage 2 Report and subsequently, a RAP 
was prepared by EBG dated 20 June 2022 to address both potential for contamination and 
impacts of ASS. The RAP concluded that after remediation of the areas of environmental 
concern, the site shall be suitable for the proposed development. 
 
Accordingly, on the basis of the Stage 2 DSI and RAP conclusions, Council can be satisfied 
that the land will be suitable for the proposed use. Conditions of consent have been provided 
to ensure compliance and appropriate remediation of the site to accommodate the proposed 
development. 
 
Council’s Engineer has reviewed the proposal in this regard and has found the application 
acceptable subject to conditions. 
 
Section 6.2 – Earthworks 
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The proposal includes earthworks and up to 3m of excavation to accommodate the proposed 
development. The existing sandstone rock face (near the Foreshore Building Line) is to be 
excavated down to the basement level as part of the proposed development, with the 
dwelling located entirely landward of the Foreshore Building Line, except for stairs and a 
paved area. Footings for the dwelling are to be founded on sandstone bedrock. 
 
Geotechnical stability of the overall site and proposed dwelling has been considered by 
Crozier Geotechnical Consultants (2022). If the recommendations provided in Section 6.6 
are followed, it is considered that the foreshore retaining wall could achieve a low risk of 
instability over the design life. 
 
Section 6.4 - Stormwater Management 
 
Design of stormwater drainage for the proposed development has been provided in a 
Stormwater Management Plan prepared by Wehbe Consulting dated 27 January 2022. It is 
proposed to discharge piped stormwater from the property into an existing Council 
stormwater pipe that runs along Johnston Street into the harbour. 
 
Foreshore Risk Management Report prepared by Horton Coastal Engineers dated 22 March 
2022 stipulates that the ability to drain the lower portion of the site at times of elevated 
Sydney Harbour water levels may be constrained. As part of detailed design, the stormwater 
engineers should ensure that the stormwater drainage system has appropriate surcharge 
locations and overland flow paths away from development to minimise the risk of damage to 
development if surcharging occurs as a result of elevated harbour water levels, allowing for a 
tailwater level of 1.86m AHD.  This Report and its recommendations will form part of any 
development consent. 
 
As part of the proposed development, the existing sandy beach foreshore is to remain. 
Assuming that appropriate construction techniques are used to avoid undermining adjacent 
land, it would be expected that the proposed development would not cause adverse impacts 
on surrounding land. 
 
Moreover, given the minimum habitable floor level of 3.4m AHD, significant issues are not 
expected.  
 
Council’s Engineer has reviewed the proposal in this regard and has found the application 
acceptable subject to conditions. 
 
Section 6.5 Development within Foreshore Area 
 
Clause 6.5(2) of the LLEP 2013 outlines that: 
 
Development consent must not be granted for development on land in the foreshore area 
except for the following purposes— 
 

a) the alteration or rebuilding of an existing building wholly or partly in the foreshore 
area, 

b) boat sheds, sea retaining walls, wharves, slipways, jetties, waterway access stairs,  
swimming pools, fences, cycleways, walking trails, picnic facilities or other recreation  
facilities (outdoors). 
 

No part of the new dwelling falls within the foreshore area (defined as land between the 
foreshore building line and mean high water mark) apart from a portion of the rear ground 
floor deck and access stair, which is consistent with the existing dwelling. Landscaping and 
maintenance of existing retaining walls and a new retaining wall at the sand/vegetation 
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interface also fall within the FBL. The proposed encroachments into the foreshore area are 
permitted in the foreshore area subject to meeting the following objectives: 

a) the development will contribute to achieving the objectives for the zone in which the 
land is located, and  
Comment: Land use zoning objectives are met  
 

b) the appearance of any proposed structure, from both the waterway and adjacent 
foreshore areas, will be compatible with the surrounding area, and  
 
Comment: As discussed elsewhere in this assessment report, the proposed dwelling 
is considered to be compatible with the surround development and broader heritage 
conservation area. 
 

c) the development will not cause environmental harm such as:  
i. pollution or siltation of the waterway, or 
ii. an adverse effect on surrounding uses, marine habitat, wetland areas, fauna 

and flora habitats, or  
iii. an adverse effect on drainage patterns, and  

Comment: An Aquatic Habitat Assessment for the subject site has been undertaken 
which concludes that potential impacts on aquatic habitats and vegetation are 
expected to be minimal and can be managed effectively, subject to conditions. 
Furthermore, the development is not expected to significantly increase stormwater 
drainage into the adjacent waterway. 

d) opportunities to provide continuous public access along the foreshore and to the 
waterway will not be compromised, and  
 
Comment: public access is not currently afforded on the site which wholly comprises 
private property.  
 

e) any historic, scientific, cultural, social, archaeological, architectural, natural or 
aesthetic significance of the land on which the development is to be carried out and 
of surrounding land will be maintained, and  
 
Comment: as discussed under Section 5(a)(iv) Section 5.1, the proposal as amended 
is considered acceptable in the context of the surrounding heritage conservation 
area. 
 

f)  in the case of development for the alteration or rebuilding of an existing building 
wholly or partly in the foreshore area, the alteration or rebuilding will not have an 
adverse impact on the amenity or aesthetic appearance of the foreshore, and  
 
Comment: the new dwelling will not have an adverse impact on the amenity or 
aesthetic appearance of the foreshore. 
 

g) sea level rise or change of flooding patterns as result of climate change has been 
considered  
Comment: the proposed dwelling is largely outside of the FBL. A Foreshore Risk 
Management Report has been provided with recommended mitigation measures 
proposed against the effects of coastal inundation. 

 
5(b) Draft Environmental Planning Instruments 
 
There are no draft EPIs relevant to the subject proposal.  
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5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013 (LDCP 2013).   
 
The following provides discussion of the relevant issues: 
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
Part B: Connections   
B1.1 Connections – Objectives  Yes 
Part C  
C1.0 General Provisions Yes 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition Yes - See 

discussion under 
s5.10 of LLEP 
2013 above 

C1.4 Heritage Conservation Areas and Heritage Items Yes – See 
discussion under 
s5.10 of LLEP 
2013 above 

C1.5 Corner Sites Yes 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.9 Safety by Design Yes 
C1.11 Parking Yes 
C1.12 Landscaping Yes 
C1.14 Tree Management Yes 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes and 
Rock Walls 

Yes – see 
discussion 

C1.20 Foreshore Land Yes - see 
discussion under 
s.6.5 of the LLEP 
2013 above and 
below 

Part C: Place – Section 2 Urban Character  
C2.2.2.2 Balmain East Distinctive Neighbourhood; and 
C2.2.2.2(a) Eastern Waterfront Sub Area 

Yes – see 
discussion 

Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes 
C3.2 Site Layout and Building Design  No – see 

discussion 
C3.3 Elevation and Materials  Yes 
C3.4 Dormer Windows  Yes 
C3.5 Front Gardens and Dwelling Entries  Yes 
C3.6 Fences  Yes 
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes 
C3.9 Solar Access  No - see 

discussion 
C3.10 Views  Yes – see 
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discussion 
C3.11 Visual Privacy  Yes – see 

discussion 
C3.12 Acoustic Privacy  Yes 
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes 
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With Development 
Applications  

Yes 

E1.1.1 Water Management Statement  Yes 
E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.1.5 Foreshore Risk Management Report  Yes 
E1.2 Water Management  Yes 
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  Yes 
E1.2.4 Stormwater Treatment  Yes 
E1.3.2 Foreshore Risk Management  Yes – see 

discussion 
 
The following provides discussion of the relevant issues: 
 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes and Rock Walls 
 
The proposed basement level will require excavation below existing ground levels to a 
maximum depth of approximately 3.0m. The proposal is supported by a Geotechnical 
Investigation to investigate the sub-surface geology and identification of ground water 
conditions. The rock unit typically comprises of medium to coarse grained quartz sandstone 
with minor lenses of shale and laminite.  
 
The excavation is expected to extend through a relatively thin layer of fill and residual soils 
before intersecting sandstone bedrock. There is no visual rocky outcrop or cliff face visible 
from the foreshore, and fundamentally, the proposal will not impact any significant landscape 
features.  
 
Accordingly, the proposal is acceptable subject to the recommendations made within the 
Geotechnical Investigation. 
 
C1.20 Foreshore Land 
 
The rear of the site is within a foreshore area. In addition, almost the entire site is located 
within a Wetland Protection Area. 
 
The proposed new infill dwelling is considered to respect the topographical features of the 
site, will be sited in a landscape setting and will not be visually intrusive when viewed from 
the adjacent waterway (Figure 10). The development meets all objectives of this part 
inclusive of the requirements under Clause 6.6 and Clause 6.5 of the LLEP 2013 and 
provisions of the SEPP (Biodiversity and Conservation) 2021 as discussed in detail under 
Section 5 of this assessment report.  
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Figure 10 - Montage of proposed development as viewed from the harbour (Image supplied by 
Applicant) 
 
C2.2.2.2 Balmain East Distinctive Neighbourhood and C2.2.2.2(a) Eastern Waterfront Sub 
Area 
 
The subject site is within the Balmain East Distinctive Neighbourhood and Eastern 
Waterfront Sub Area. 
 
The requirements and overarching objectives of this part of the DCP are met as follows: 
 

• The development presents as single storey with dormer style first floor 
accommodation from the primary frontage (William Street), transitioning into a three 
storey development towards the rear, therefore responding appropriately with the fall 
in topography and constraints of the site which is restricted by the FBL which 
traverses east-west roughly halfway across the property.  

• The predominant scale of development is two storeys when viewed from Johnston 
Street. 

• The individual patterns of architectural style along the street are maintained and the 
character of the area by keeping development consistent in architectural style, 
building form and materials including sandstone wall cladding, galvanised corrugated 
iron roofing, rendered masonry and picket front fence. 

• Facilitates reasonable view sharing from surrounding properties (refer to detailed 
assessment below). 

• The new infill development is considered to be sympathetic to the historic and 
conservation values of the neighbourhood. 

• The proposal does not impact on any significant trees or vegetation within and 
adjoining the site. 

• The development will not result in any adverse amenity impacts to neighbouring 
properties. 

• The new infill dwelling achieves a front setback consistent with development along 
the southern side of William Street. 

• The maximum building wall height is 6m measured from the primary frontage 
(William Street). 
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Figure 11 – Front elevation of new dwelling (COSO Architecture, March 2023)  

 
C3.2 Site Layout and Building Design 
 
Building Location Zone 
 
The proposal comprises demolition of an existing single storey dwelling and construction of a 
new three storey infill dwelling on the site and seeks to alter both the front and rear building 
location zone (BLZ) on the site. The BLZ on this site is limited by virtue of the FBL which 
prevents development across approximately half the site. 
 
The proposed front BLZ is generally in alignment to the equivalent of the immediate 
neighbouring property to the east located at 22 William Street, with exception of a minor 
component of the ground floor study which extends approximately 4m beyond. This is 
considered acceptable as it provides a modulated façade and does not contribute to the 
overall bulk of the building, nor does it detract from the streetscape character. The overall 
front building alignment is also commensurate to the front alignment and footprint of the 
parking structure located within the front setback at 22 William Street, providing a consistent 
pattern of built form when viewed from the street. Moreover, the building retains a single 
storey appearance from William Street with dormer style first floor accommodation largely 
contained within the roof form.  
  
The proposal seeks a marginal increase to the rear BLZ which is largely within the FBL and 
in alignment with the equivalent BLZ of the two storey development to the east, with 
exception of the new ground floor rear deck. Open-sided structures, such as balconies and 
verandas, may extend beyond the BLZ, and is considered acceptable, given it is an open 
structure which does not contribute to any amenity, bulk and scale or streetscape impacts. 
 
In consideration of the above, the proposed BLZ is considered to satisfactorily address the 
intent and objectives of the controls. 
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Figure 12 – Site Plan illustrating proposed BLZ in context of neighbouring dwelling (COSO 
Architecture, March 2023) 
 
Side Setbacks 
 
The site is a corner allotment and Council may exercise some flexibility in relation to the side 
setback to the secondary street frontage (Johnston Street), depending upon the relative 
importance of this frontage and the characteristic pattern of development. 
 
The proposal breaches the minimum side setback requirements at the eastern and western 
elevations towards the rear of the development comprising the three storey portion of the 
dwelling, the variation which increases exponentially with the fall in topography southward. 
 
The technical departure is considered appropriate in this instance where the building 
footprint is significantly constrained by the FBL which traverses roughly halfway across the 
site, subsequently confining the gross floor area of the dwelling within a comparatively small 
footprint. It is also noted that efforts have been made to ensure built form massing is shifted 
from the eastern elevation to the western boundary addressing Johnston Street, which will 
mitigate bulk and scale and amenity impacts to the neighbouring property at 22 William 
Street.  
 
Furthermore, the proposed development complies with all principal development standards, 
including FSR, Landscaped Area and Site Coverage. The proposed side setbacks are 
commensurate to those in the streetscape, including equivalent three storey dwellings 
further along William Street and the pattern of development is not compromised. Reasonable 
access is afforded for necessary maintenance of this adjoining property. 
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The presentation to the Johnston Street secondary frontage is considered acceptable, where 
the building appears as a two storey development with dormer style accommodation largely 
contained within the gable roof form.  
 
In consideration of the above, the proposed technical non-compliance with the sliding scale 
setback requirement is considered satisfactory and the objectives of the control are 
achieved.  
 

 
Figure 13 – Rear (South) Elevation Plan (COSO Architecture, March 2023) 

 
Building Envelope 
 
The new dwelling is compliant with the 6m wall height and is within the 45 degree inclined 
plane measured from the William Street frontage. 
 
C3.9 Solar Access 
 
Solar access diagrams for mid-winter have been provided. The proposed development 
comprises a new dwelling, with the subject and adjoining properties orientated east-west, 
therefore the following solar access controls apply: 
 
Single Dwellings  
 

• New residential dwellings are to obtain a minimum of three (3) hours of direct sunlight 
to the main living room between 9am and 3pm during the winter solstice. 

• Private open space is to receive a minimum three hours of direct sunlight over 50% 
of the required private open space between 9am and 3pm at the winter solstice. 
 
Comment: A minimum of three hours solar access to the main living room and private 
open space is not achieved at mid-winter. This is attributed to a number of factors, 
including its north-south site orientation, fall in topography and relative levels 
exacerbating shadows cast, the adjoining development to the east and a constrained 
building footprint due to the FBL, presenting difficulty in achieving the minimum solar 
access requirements. 
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Minimising overshadowing to neighbours 
 

• Where the surrounding allotments are orientated north/south and the dwelling has 
north facing glazing serving the main living room, ensure a minimum of three hours 
solar access is maintained between 9am and 3pm during the winter solstice 

• Where surrounding dwellings currently receive less than the required amount of solar 
access to the main living room between 9am and 3pm during the winter solstice, no 
further reduction of solar access is permitted. 

• Where surrounding dwellings have south facing private open space ensure solar 
access is retained for two hours between 9am and 3pm to 50% of the total area 
during the winter solstice. 

 
The site is a corner allotment orientated north-south, and therefore, shadows cast by the 
proposed dwelling between 9am and 12pm mid-winter fall across Johnston Street with no 
impacts to adjoining properties.  
 
The adjoining property to the east at No. 22 William Street will experience some minor 
additional overshadowing to the rear private open space at 3pm, however maintains solar 
access to 50% of the private open space between 9am and 3pm mid-winter. No additional 
shadows cast to living room windows.  
 
In regard to the above, the overshadowing impacts are considered reasonable. 
 
C3.10 Views 
 
The subject property is located on a foreshore and is currently single storey. Although the 
bulk and overall height of the development is minimised through cut and fill, it is expected 
that some loss of views towards Johnston’s Bay will arise as result of the new infill dwelling.  
 
A number of adjoining and nearby properties have lodged submissions raising concerns 
relating to view loss from their properties.  The following sites were able to be accessed for 
view loss assessment: 
 

• 27, 29, 31, 33,35 William Street Balmain East 
• 1, 12/14, 13/14 Hosking Street, Balmain East 

 
The following properties who provided a submission with concerns for view loss were unable 
to be visited: 
 

• 22 William Street Balmain East 
• 11/14 Hosking Street, Balmain East 

 
Notwithstanding, the submitter of no. 11/14 Hosking Street provided photos which have been 
taken into consideration in the below view loss assessment.  
 
In this regard, an assessment of the reasonableness of any view impacts to surrounding 
properties has been undertaken in accordance with the planning principle established in 
Tenacity Consulting v Warringah (2004) NSWLEC 140 is below: 
 

• First Step 
 

The first step is the assessment of views to be affected. Water views are valued more 
highly than land views. Iconic views (e.g. of the Opera House, the Harbour Bridge or North 
Head) are valued more highly than views without icons. Whole views are valued more highly 
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than partial views, e.g. a water view in which the interface between land and water is visible 
is more valuable than one in which it is obscured. 
 
33 William Street, Balmain East  
 
First Step Comment:  The existing views over the subject site from 33 William Street include 
whole views of land water interface comprising Johnston’s Bay and the city skyline (including 
Barangaroo and Jones Bay Wharf) from the first floor internal living area and balcony and 
first floor bedrooms. The pictures provided in the table below identify the existing views. 
 

  
1st floor Balcony (standing) 1st floor Balcony (seated)  

  
1st floor Living room (standing) 1st floor Living room (standing central) 

  
1st floor Living room (seated) 1st floor Living room (seated) 
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Top floor bedroom (standing) Top floor Balcony (standing, straight) 

  
Top floor bedroom 2 (standing) Top floor bedroom 2 (seated) 

 
 

Top floor Balcony (right) 1st floor Balcony (left) 

 
Top floor bedroom (seated position) 
 
35 William Street, Balmain East 
 
First Step Comment:  Similar to 33 William Street, the existing views over the subject site 
from 35 William Street include whole views of land water interface comprising Johnston’s 
Bay and the city skyline (including Barangaroo, Darling Harbour and Jones Bay Wharf) from 
the first-floor internal living area and balcony and first floor bedrooms. The pictures provided 
in the table below identify the existing views. 
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1st floor Living (standing position) 1st floor Living (standing position) 

  
1st floor Balcony (standing position, left) 1st floor Balcony (standing position, right) 

  
1st floor Balcony (standing position, centre) 2nd floor bedroom (standing position) 

  
2nd Floor Bedroom (standing position) 2nd Floor Bedroom (standing position) 
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2nd Floor Bedroom (standing position) 2nd Floor Bedroom (standing position) 
 
31 William Street, Balmain East 
 
First Step Comment:  The existing views over the subject site from 31 William Street include 
partial filtered glimpses of water interface comprising Johnston’s Bay and the city skyline 
(including Barangaroo and Jones Bay Wharf). The pictures provided in the table below 
identify the existing views. 
 

  
Outside living room window (seated, left) Outside living room window (standing, right) 

  
Verandah (seated, left) Verandah (seated, left) 

  
Front yard (seated, right) Front yard (seated, left) 
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Front yard (standing, right) Verandah (seated, right) 
 
29 William Street, Balmain East 
 
First Step Comment:  The existing views over the subject site from 29 William Street include 
land-water water interface comprising Johnston’s Bay and the city skyline (including 
Barangaroo and Jones Bay Wharf). The pictures provided in the table below identify the 
existing views. 
 

  
Front verandah (seated, left) Front verandah (standing, right) 

  
Front veranda (standing position, left) Front veranda (seated, right) 

  
First Floor Bedroom Dormer Standing 
(standing, left) 

First Floor Bedroom Dormer (standing right) 
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First Floor Bedroom Dormer (standing, central) Front Living (seated position) 

 
Front Living (standing position) 
 
27 William Street, Balmain East  
 
First Step Comment:  The existing views over the subject site from 27 William Street include 
partial land-water water interface views filtered through trees comprising Johnston’s Bay and 
the city skyline (including Jones Bay Wharf). The pictures provided in the table below identify 
the existing views. 
 

  
Outside living room window Standing (right) Front Verandah Seated (right) 

  
Front Verandah Standing (right) Front Verandah Standing (left) 
 
1 Hosking Street, Balmain East 
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First Step Comment:  The existing views over the subject site from 1 Hosking Street include 
partial corridors of land-water water interface comprising Johnston’s Bay and the city skyline 
(including Barangaroo, Darling Harbour and Jones Bay Wharf). The pictures provided in the 
table below identify the existing views. 
 
 

  
2nd floor balcony (standing, left) 2nd floor bedroom (standing, left) 

  
2nd floor bedroom (standing, central) 3rd floor living (standing, left) 

  
3rd floor living (central, seated) 3rd floor balcony (central, standing) 

  
3rd floor balcony (left, standing) GF bedroom (left, seated) 
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GF bedroom (central, seated) GF bedroom (centre of room, standing) 
 
11/14 Hosking Street, Balmain East 
 
First Step Comment:  The existing outlook over the subject site from 11/14 Hosking Street 
include a narrow corridor of land-water interface views comprising Johnston’s Bay and the 
city skyline (including Barangaroo). As this site was not accessed, it is unknown if any other 
views are accessed from other rooms of the property. The pictures provided by the submitter 
in the table below identify the existing views. 
 

  
First Floor Front Balcony (far left, standing) First Floor Front Balcony (far right, standing) 

 
First Floor Front balcony (far right, seated) 
 
13/14 Hosking Street, Balmain East  
 
First Step Comment:  The existing outlook over the subject site from 13/14 Hosking Street 
include views of land-water interface comprising Johnston’s Bay and the city skyline 
(including Barangaroo, Jones Bay Wharf and Darling harbour). The pictures provided in the 
table below identify the existing views. 
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1st Floor Balcony (right, seated) 1st Floor Balcony Far right seated. 

  
1st Floor Balcony Far right standing 1st Floor Balcony wrap 

  
1st Floor living Seated 1st Floor living standing 

  
1st Floor kitchen Top floor bedroom 
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top floor bedroom Balcony top floor bedroom Balcony 

  
top floor office-bed rear courtyard 

  
rear courtyard (seated) Rear courtyard (standing) 
 
12/14 Hosking Street, Balmain East  
 
First Step Comment:  The existing outlook over the subject site from 12/14 Hosking Street 
include views of land-water interface comprising Johnston’s Bay and the city skyline 
(including Barangaroo and Jones Bay Wharf). The pictures provided in the table below 
identify the existing views. 
 

  
Balcony (central, standing) Balcony (left, standing) 

   
Balcony (left, seated) Living (standing, right) 
 

• Second Step 
 

The second step is to consider from what part of the property the views are obtained. For 
example the protection of views across side boundaries is more difficult than the protection 
of views from front and rear boundaries. In addition, whether the view is enjoyed from a 
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standing or sitting position may also be relevant. Sitting views are more difficult to protect 
than standing views. The expectation to retain side views and sitting views is often 
unrealistic. 
 
33 William Street, Balmain East  
 
Second Step Comment: The views are obtained from across the front and rear boundaries of 
the subject dwelling from both standing and seated positions central and towards the front of 
the internal and external living areas and upper floor bedrooms. Some views of the 
land/water interface (including part of Jones Bay Wharf) will be impacted by the proposal, 
more so at the ground floor levels (including living room and balcony). However, the majority 
of whole views of the land-water interface and iconic views of Barangaroo will be retained 
from all rooms and balconies, particularly from left and right aspects either side of the new 
dwelling. 
 
35 William Street, Balmain East 
 
Second Step Comment: The views are obtained from across the front and rear boundaries of 
the subject dwelling from both standing and seated positions central and towards the front of 
the internal and external living areas and upper floor bedrooms. Some views of the 
land/water interface (including part of Jones Bay Wharf) will be impacted by the proposal, 
more so at the ground floor levels (including living room and balcony) However, the majority 
of whole views of the land-water interface and iconic views of Barangaroo will be retained 
from all rooms and balconies, particularly from left and right aspects either side of the new 
dwelling. 
 
31 William Street, Balmain East 
 
Second Step Comment: The views are obtained from across the front and rear boundaries of 
the subject dwelling  and neighbouring dwellings from both standing and seated positions 
from the ground floor internal living area, balcony and front yard. Some of the partial views of 
the water (filtered through trees) from the ground floor front veranda and front yard will be 
obscured by the proposed development. However, the views towards the west of 
Barangaroo and partial water views will be retained from these areas.  
 
29 William Street, Balmain East 
 
Second Step Comment: The views are obtained from across the front and rear boundaries of 
the subject dwelling and neighbouring dwellings from both standing and seated positions 
from the front living room, front verandah and first floor bedroom. Some of the land-water 
interface views from the front veranda front living room will be obscured by the proposed 
development.   However, the views towards the west of Barangaroo and a portion of land-
water interface views will be retained from these areas.  
 
27 William Street, Balmain East  
 
Second Step Comment: The views are obtained from across the side boundaries of the 
subject dwelling from both standing and seated positions from the front verandah (accessed 
from the living room). Some of the filtered land-water interface views from the front veranda 
will be obscured by the proposed development. However, a reasonable portion of land-water 
interface views will be retained from the front balcony.  
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1 Hosking Street, Balmain East 
 
Second Step Comment: The views are obtained from across the side boundaries of the 
subject dwelling  from both standing and seated positions from upper and ground floor 
balconies, living area and bedrooms. A minor portion of water views from the ground and 
second floor bedrooms and upper floor balconies will be obscured by the proposed 
development.   However, the views towards the west of Barangaroo and land-water interface 
views will be retained from these areas and the living room of the dwelling.  
 
11/14 Hosking Street, Balmain East 
 
Second Step Comment: The views are obtained from across the side boundaries of the 
subject dwelling from both standing and seated positions from the front balcony area. A large 
portion of land/water interface views will be obscured by the proposed development given 
the relatively small view corridor is obtain across the side boundary of the subject site.  
However, the views of Barangaroo will be largely retained from this balcony. As the site was 
not able to be accessed, it is unknown if any other rooms of the dwelling enjoy views, and to 
what extent they will be retained/impacted.   
 
13/14 Hosking Street, Balmain East  
 
Second Step Comment: The views are obtained from across the side boundaries of the 
subject dwelling from both standing and seated positions from upper floor living area, kitchen 
bedrooms, front balconies and rear courtyard. A very minor portion of water views from the 
upper floor bedroom, living and front balconies will be obscured by the proposed 
development.  Water glimpses filtered through trees will be largely obscured from the ground 
floor rear courtyard and upper floor kitchen from both standing and seated positions. 
However, the views towards the west of Barangaroo and land-water interface views will be 
retained from the upper floor living area, bedrooms and front balconies of the dwelling.  
 
12/14 Hosking Street, Balmain East  
 
Second Step Comment: The views are obtained from across the side boundaries of the 
subject dwelling from both standing and seated positions from the front living area and 
adjoining balcony. A minor portion of water views from these areas will be obscured by the 
proposed development.  The land-water interface views towards the west of Barangaroo 
south towards Jones Bay Wharf will be retained. 
 

• Third Step 
 
The third step is to assess the extent of the impact. This should be done for the whole of 
the property, not just for the view that is affected. The impact on views from living areas is 
more significant than from bedrooms or service areas (though views from kitchens are highly 
valued because people spend so much time in them). The impact may be assessed 
quantitatively, but in many cases this can be meaningless. For example, it is unhelpful to say 
that the view loss is 20% if it includes one of the sails of the Opera House. It is usually more 
useful to assess the view loss qualitatively as negligible, minor, moderate, severe or 
devastating. 
 
33 William Street, Balmain East  
 
Third Step Comment: Properties located along the northern side of William Street currently 
share views from their front (southern) elevations and due to their elevated position, the 
proposal will only partially obscure these views. Considering the impact will be greater at the 
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ground floor living area and front balcony of this site, the view loss from this property is 
considered moderate overall.  
 
35 William Street, Balmain East 
 
Third Step Comment: Properties located along the northern side of William Street currently 
share views from their front (southern) elevations and due to their elevated position, the 
proposal will only partially obscure these views from living areas and bedrooms. Considering 
the impact will be greater at the first floor living area and balcony of this site, the view loss 
from this property is considered moderate overall.  
 
31 William Street, Balmain East 
 
Third Step Comment: Properties located along the northern side of William Street currently 
share views from their front (southern) elevations and due to their elevated position, the 
proposal will only partially obscure these views. Considering the impact will be from living 
areas (both seated and standing) of this site, the view loss from this property is considered 
moderate overall.  
29 William Street, Balmain East 
 
Third Step Comment: Properties located along the northern side of William Street currently 
share views from their front (southern) elevations and due to their elevated position, the 
proposal will only partially obscure these views. Considering the biggest impact will be from 
living areas (both seated and standing) of this site, the view loss from this property is 
considered moderate overall.  
 
27 William Street, Balmain East  
 
Third Step Comment: Properties located along the northern side of William Street currently 
share views from their front (southern) elevations and due to their elevated position, the 
proposal will only partially obscure these views. Considering that there will only be a partial 
loss of filtered views from the front balcony of this site, the view loss from this property is 
considered minor overall.  
 
1 Hosking Street, Balmain East 
 
Third Step Comment: Properties located along the northern side of Hosking Street currently 
share views from their front (southern) elevations and due to their elevated position, the 
proposal will only partially obscure these views. Considering the biggest impact will be from 
a ground floor bedroom (both seated and standing) of this site, the view loss from this 
property is considered minor overall.  
 
11/14 Hosking Street, Balmain East 
 
Third Step Comment: Properties located along the northern side of Hosking Street currently 
share views from their front (southern) elevations and due to their elevated position, the 
proposal will obscure land/water interface views from the front balcony. As the site was not 
able to be accessed, it is unknown if any other rooms of the dwelling enjoy views, and to 
what extent they will be retained/impacted, thus a holistic assessment of views that would be 
impacted/retained from the whole dwelling could not be undertaken.  Considering that a 
compliant development would have a similar impact on view loss of the land/water interface 
from this area, the access to the view across a side boundary of the subject site and that 
views will largely be retained to Barangaroo city skyline, the view loss from this property is 
considered moderate and reasonable overall.  
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13/14 Hosking Street, Balmain East  
 
Third Step Comment: Properties located along the northern side of Hosking Street currently 
share views from their front (southern) elevations and due to their elevated position, the 
proposal will only partially obscure these views. Considering the extent of views retained to 
the majority of rooms and balconies of this site, with the biggest impact being filtered views 
of water from a ground floor rear courtyard and upper floor and kitchen, the view loss is 
considered minor overall.  
 
12/14 Hosking Street, Balmain East  
 
Third Step Comment: Properties located along the northern side of Hosking Street currently 
share views from their front (southern) elevations and due to their elevated position, the 
proposal will only partially obscure these views. Considering extent of views will largely be 
retained to the living room and adjoining balcony of this site, the view loss from this property 
is considered minor overall.  
 

• Fourth Step  
 

The fourth step is to assess the reasonableness of the proposal that is causing the impact. 
A development that complies with all planning controls would be considered more 
reasonable than one that breaches them. Where an impact on views arises as a result of 
non-compliance with one or more planning controls, even a moderate impact may be 
considered unreasonable. With a complying proposal, the question should be asked whether 
a more skilful design could provide the applicant with the same development potential and 
amenity and reduce the impact on the views of neighbours. If the answer to that question is 
no, then the view impact of a complying development would probably be considered 
acceptable and the view sharing reasonable. 
 
Fourth Step Comment: The development is largely compliant with Council’s LEP and DCP 
controls, with partial obstruction of views not directly a result of any non-compliances and a 
more skilful design would not have a discernible impact. As the existing dwelling on the 
subject site is single storey, it is considered that any increase in height of development on 
the site will have an impact to the views benefited by surrounding development.  
 
In the circumstances of the case and consideration of the Tenacity Consulting v Warringah 
(2004) NSWLEC 140 Planning Principle, the extent of view loss to surrounding properties as 
result of the development is considered reasonable. 
 
C3.11 Visual Privacy 
 
No windows are proposed to the eastern elevation to minimise overlooking to the adjoining 
dwelling at No. 22 William Street. 
 
Given that the existing building includes an elevated rear deck, the proposed elevation of the 
main living area and deck at the rear ground level of the dwelling is acceptable as there are 
not considered to be any additional privacy impacts to that of the existing situation. The 
proposal has incorporated privacy screening along the eastern edge of the proposed 
elevated rear balcony to minimise visual privacy impacts. 
 
There will be sufficient spatial separation (>9m) between the neighbouring building located 
to the west (separated by Johnston Street) to minimise overlooking impacts to the adjacent 
balcony and living room windows. 
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5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(e) The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 
5(f) Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of fourteen (14) days to surrounding properties. 
 
A total of fifteen (15) submissions were received in response to the initial notification. 
 
The following issues raised in submissions have been discussed in this report: 
 
- Loss of views – see detailed assessment under Section 5(c) - C3.10 Views 
- Streetscape character - see detailed assessment under Section 5(c) C2.2.2.2 Balmain 

East Distinctive Neighbourhood and C2.2.2.2(a) Eastern Waterfront Sub Area 
- Bulk and scale - see detailed assessment under Section 5(c) C3.2 Site Layout and 

Building Design 
- Heritage conservation - see detailed assessment under Section 5(a)(v) - 5.10 Heritage 

Conservation  
- Solar Access - see detailed assessment under Section 5(c) - C3.9 Solar Access 
- Materials and finishes - see detailed assessment under Section 5(a)(v) - 5.10 Heritage 

Conservation  
- Visual privacy – see detailed assessment under Section 5(c) - C3.11 Visual Privacy 
 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue: Construction noise and traffic impacts during works  
Comment: Standard conditions of consent will be imposed to minimise impacts associated 
with construction  
 
Issue: Relocate skylights and solar panels to the western roof plane to minimise impacts of 
future development of 22 William Street Balmain East 
Comment: It is not considered that the location of the proposed skylights and solar panels to 
the eastern roof plane will unreasonably preclude any future redevelopment of 22 William 
Street.   
 
Issue: Non-compliance with Floor Space Ratio 
Comment: As outlined under Section 5(a)(iv) Section 4.4 – Floor Space Ratio, the proposal 
complies with the maximum FSR development standard 
 
Issue: Light spill  
Comment: The development is residential in nature and not considered to emit unreasonable 
light spill. 
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5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
Referral Comment  
Heritage  Supported subject to conditions requiring archival recording of the 

remnant dwelling and structures prior to construction  
Engineering  Supported subject to conditions  
Health Supported subject to conditions 
Urban Forest Supported subject to planting of trees which will achieve a minimum 

height of 6m 
 
6(b) External 
 
The application was referred to the following external agency pursuant to the SEPP 
(Transport and Infrastructure) 2021, s2.48. 
 
- AusGrid – General Terms of Approval provided.  
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.12 levies are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public 
amenities and public services within the area. A contribution of $12,000 would be required 
for the development under the former Leichhardt Contributions Plan 2020.  A condition 
requiring that contribution to be paid is included in the recommendation. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in the Leichhardt Local Environmental Plan 2013 and the Leichhardt Development Control 
Plan 2013. 
 
The development is compliant with all principal development standards, is generally 
compliant with Council’s DCP, will not result in any significant impacts on the amenity of the 
adjoining properties and the streetscape, facilitates a reasonable level of view sharing and is 
considered to be in the public interest.   
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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9. Recommendation 
 
That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 
1979, grant consent to Development Application No. DA/2022/0565 for demolition of existing 
dwelling and construction of a new dwelling and associated works, including remediation of 
the site at 18 Johnston Street Balmain East, subject to the conditions listed in Attachment A 
below.  
 



Inner West Local Planning Panel ITEM 4 
 

PAGE 183 

Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C – Statement of Heritage Significance  
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