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DEVELOPMENT ASSESSMENT REPORT 

Application No. REV/2023/0002 
Address 9 Silver Street MARRICKVILLE NSW 2204 
Proposal S8.2 Review of DA/2022/0163, refused on 17 November 2022, to 

demolish existing improvements, subdivide the land into 2 Torrens 
Title lots and construct two dwelling houses with associated 
landscaping 

Date of Lodgement 28 January 2023 
Applicant Mr Youssef Moussa 
Owner Mr Ali Ahmad 

Mrs Fatat Ahmad 
Number of Submissions Initial: 1 
Value of works $770,011.00 
Reason for determination at 
Planning Panel 

No substantial change to original determination of 8.2 review 

Main Issues Subdivision Pattern, Streetscape and Design, Visual Bulk and 
Scale, Visual/Acoustic Privacy and Overshadowing 

Recommendation Refusal  
Attachment A Reasons for Refusal  
Attachment B Draft Conditions in the Event the Application is Approved  
Attachment C Plans of Proposed Development 
Attachment D Sydney Water Response 
Attachment E Flood Impact Statement 
Attachment F Structural Adequacy Certificate 
Attachment G Original Determination 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for a Section 8.2 Review 
of DA/2022/0163 which sought consent to demolish existing improvements, subdivide the land 
into 2 Torrens Title lots and construct two dwelling houses with associated landscaping at 9 
Silver Street, Marrickville. DA/2022/0163 was refused under delegation on 17 November 
2022.  
 
The Review was notified to surrounding properties and 1 submission was received in response 
to the notification of this application.  
 
The main issues that have arisen from the application include:  
 

• The proposed subdivision is inconsistent with the pattern of development along Silver 
Street;  

• The design of the two storey dwellings is inconsistent with the streetscape and design 
controls for the site; and 

• As a result of the overall bulk and scale that is caused by the two-storey form, raised 
floor levels to address flood management and the proposed setbacks, the proposal 
results in amenity impacts to the adjoining property at 11 Silver Street, particularly in 
terms of visual bulk/scale, visual privacy and solar access. 

 
The non-compliances are not supported by Council and therefore the application is 
recommended for refusal.   
 
2. Proposal 
 
This report is an assessment of the application submitted to Council for a Section 8.2 Review 
of DA/2022/0163, refused on 17 November 2022, to demolish existing improvements, 
subdivide the land into 2 Torrens Title lots and construct two dwelling houses with associated 
landscaping. Specifically, this involves the following works: 
 

• Demolition of all structures on site; 
• Torrens Title subdivision into two (2) allotments with the following configuration:  

o Lot 1: 151sqm in area with a frontage of 8.43 metres; and 
o Lot 2: 162sqm in area with a frontage of 6 metres. 

• Construction of a two storey semi-detached dwelling on each allotment, with the 
following configuration: 

 
 Lot 1 Lot 2 
Ground 
Floor 

- Living Room; 
- Laundry; 
- Powder Room; 
- Open Plan Dining Room 

/Kitchen 
- Centralised Courtyard/Terrace; 

and 
- Rear private open space. 

- Living Room; 
- Guest Room/Office; 
- Laundry; 
- Bathroom; 
- Open Plan Dining Room 

/Kitchen; and  
- Rear private open space. 

First 
Floor 

- Two (2) bedrooms, each with a 
walk-in wardrobe and ensuite. 

- Two (2) bedrooms, each with a 
walk-in wardrobe and ensuite. 
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3. Site Description 
 
The subject site is located on the eastern side of Silver Street, between Sydenham Road and 
Marrickville Road, Marrickville. The site area is approximately 313sqm with a primary frontage 
to Silver Street and is legally described as Lot 1 in DP 970654. A single storey dwelling house 
currently occupies the site. A Sydney Water drainage channel is located adjacent to the site 
along the north-eastern boundary.  
 
Surrounding development is comprised of one and two storey dwellings. 
 

 
Figure 1: Zoning Map (IWLEP 2022) 
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Figure 2: View of the Subject Site from Silver Street 
 
4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
DA/2022/0163 To demolish existing improvements, 

subdivide the land into 2 Torrens Title 
lots and construct two dwelling houses 
with associated landscaping. 

Refusal – 17 November 
2022 

 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Action  
28 January 2023 Application was lodged with Council. 
15 February 
2023 

The application was notified to adjoining properties, for a period of 14 
days.  

 



Inner West Local Planning Panel ITEM 2 
 

PAGE 12 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Section 8.2 Reviews  
 
The following is an assessment of the application against the requirements of Sections 8.2, 
8.3, and 8.4 of the Environmental Planning and Assessment Act 1979. 
 

Requirement  Proposal  
8.2 Determinations and decisions subject to review  
(1) The following determinations or decisions of a consent 

authority under Part 4 are subject to review under this 
Division— 

(a) the determination of an application for 
development consent by a council, by a local 
planning panel, by a Sydney district or regional 
planning panel or by any person acting as 
delegate of the Minister (other than the 
Independent Planning Commission or the 
Planning Secretary), 

(b) the determination of an application for the 
modification of a development consent by a 
council, by a local planning panel, by a Sydney 
district or regional planning panel or by any 
person acting as delegate of the Minister (other 
than the Independent Planning Commission or 
the Planning Secretary), 

(c) the decision of a council to reject and not 
determine an application for development 
consent. 

The subject application relates to the 
review of a determination of an 
application for development consent by 
Council. 

(2) However, a determination or decision in connection 
with an application relating to the following is not 
subject to review under this Division— 
(a) a complying development certificate, 
(b) designated development, 
(c) Crown development (referred to in Division 4.6). 

The subject application does not relate 
to any of the applications noted in 
Clause 2. 

(3) A determination or decision reviewed under this 
Division is not subject to further review under this 
Division. 

Noted. 

8.3 Application for and conduct of review  
(1) An applicant for development consent may request a 

consent authority to review a determination or 
decision made by the consent authority. The consent 
authority is to review the determination or decision if 
duly requested to do so under this Division. 

Noted. 

(2) A determination or decision cannot be reviewed under 
this Division— 
(a) after the period within which any appeal may be 

made to the Court has expired if no appeal was 
made, or 

(b) after the Court has disposed of an appeal against 
the determination or decision. 

The original DA was determined on 17 
November 2022. Pursuant to Section 
8.10(1)(b)(i) of the Environmental 
Planning and Assessment Act 1979, 
an appeal may be made to the Court 6 
months after the date of determination. 
The subject application was lodged on 
28 January 2023 and has been 
reported to the Inner West Local 
Planning Panel for determination prior 
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to the expiry of the appeal period (17 
May 2023).  

(3) In requesting a review, the applicant may amend the 
proposed development the subject of the original 
application for development consent or for 
modification of development consent. The consent 
authority may review the matter having regard to the 
amended development, but only if it is satisfied that it 
is substantially the same development. 

The applicant has made amendments 
to the subject application. Council is 
satisfied that notwithstanding the 
amendments, the development 
remains substantially the same as that 
proposed in the original DA.  

(4) The review of a determination or decision made by a 
delegate of a council is to be conducted- 
(a) by the council (unless the determination or 

decision may be made only by a local planning 
panel or delegate of the council), or 

(b) by another delegate of the council who is not 
subordinate to the delegate who made the 
determination or decision. 

The original DA was determined under 
Council Officer delegation. The current 
application is to be determined by the 
Local Planning Panel.  

(5) The review of a determination or decision made by a 
local planning panel is also to be conducted by the 
panel. 

The application is to go before the 
Local Planning Panel for 
determination.  

(6) The review of a determination or decision made by a 
council is to be conducted by the council and not by a 
delegate of the council. 

NA. 

(7) The review of a determination or decision made by a 
Sydney district or regional planning panel is also to be 
conducted by the panel. 

NA. 

(8) The review of a determination or decision made by the 
Independent Planning Commission is also to be 
conducted by the Commission. 

NA. 

(9) The review of a determination or decision made by a 
delegate of the Minister (other than the Independent 
Planning Commission) is to be conducted by the 
Independent Planning Commission or by another 
delegate of the Minister who is not subordinate to the 
delegate who made the determination or decision. 

NA. 

8.4 Outcome of review 
After conducting its review of a determination or decision, 
the consent authority may confirm or change the 
determination or decision. 

It is recommended that the 
determination remain the same, and 
that the proposal be refused.  

 
5(b) Reasons for Refusal of DA/2022/0163 
 
Given that the plans submitted with the application for review include minimal amendments to 
the refused application, it is considered appropriate that assessment against the provisions of 
Marrickville Local Environment Plan 2011 (MLEP 2011) and Marrickville Development Control 
Plan 2011 (MDCP 2011) be in the form of an analysis against the reasons for refusal of the 
original determination. 
 
The following provides an assessment of the review application against the reasons of refusal 
for DA/2022/0163 having regard to the relevant clauses of: 
 

• Marrickville Local Environmental Plan 2011. 
• Draft Inner West Local Environmental Plan 2020. 
• Marrickville Development Control Plan 2011. 
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The Inner West Local Environmental Plan 2022 (IWLEP 2022) was gazetted on 12 August 
2022. As per Section 1.8A – Savings provisions, of this Plan, as the original development 
application subject of this review was made before the commencement of this Plan, the 
application is to be determined as if the IWLEP 2022 had not commenced.  
Section 4.15(1)(a)(i) of the EPA Act 1979 requires consideration of any Environmental 
Planning Instrument (EPI), and Section 4.15(1)(a)(ii) also requires consideration of any EPI 
that has been subject to public consultation. The original development application subject of 
this review was lodged on 22 March 2022, on this date, the IWLEP 2022 was a draft EPI, 
which had been publicly exhibited and was considered imminent and certain. 
 
An assessment of the amended proposal against the reasons for refusal issued under the 
original determination is provided below; 

(i) Reason 1  
 
1. The proposed development is inconsistent with and has not demonstrated 

compliance with Marrickville Local Environmental Plan 2011, pursuant to Section 
4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979, including: 

 
a. The proposal is inconsistent with Clause 1.2(2)(h) - Aims of Plan as the 

development does not promote a high standard of design. 
b. The proposal is inconsistent with Clause 6.3 – Flood Planning as the 

development will result in adverse impacts on flood behaviour due to 
components of the development being located below the flood planning level. 

 
Clause 1.2 – Aims of Plan 
 
It is considered that the proposed development remains inconsistent with Clause 1.2(2)(h) that 
is set out in MLEP 2011, which is as follows: 
 

(h) to promote a high standard of design in the private and public domain. 
 
The proposal has not demonstrated that the development will have an acceptable impact on 
the amenity of adjoining residential properties with regard to visual bulk/scale, visual privacy 
and solar access, consequently Council is not satisfied that nearby residential amenity will be 
protected. The proposal fails to provide elevational shadow diagrams which illustrate that solar 
access is maintained to the principal living areas of 11 Silver Street during the winter solstice, 
despite a significant increase in the site’s density. The elevated ground floor windows, along 
with the centralised courtyard servicing Lot 1 that faces towards 7 Silver Street, contribute 
towards visual privacy impacts upon adjoining properties. The overall bulk and scale of the 
development, which is exacerbated by raised floor levels, a two-storey form and inappropriate 
front, side and rear setbacks, result in adverse visual bulk impacts upon adjoining properties. 
 
The proposed development does not provide a high standard of design in the public and 
private domain, as discussed under Reason for Refusal 5, thus failing to meet Parts 2.1, 4.1.5 
and 4.1.6 of MDCP 2011. As the pattern of development along the south-eastern side of Silver 
Street is predominately single storey, the setback of the first floor, and the overall height of the 
roof which is over scaled to accommodate the first floor is at odds with adjoining development, 
the proposal is inconsistent with the existing pattern of housing as its proportions and scale 
afford little symmetry and therefore does not maintain the perceived scale of the existing 
streetscape. 
 
Given the above, the development is inconsistent with the Aims of the Plan and is 
recommended for refusal. 
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Clause 6.3 – Flood Planning 
 
The site is located in a flood planning area. The proposal under DA/2022/0163 was considered 
to be inconsistent with Clause 6.3 under MLEP 2011 for the following reasons: 
 

• The proposed off street parking space is located below the 100-year ARI flood level 
and will result in unacceptable impacts on flood behaviour. 

• Although the proposed ground floor slab is above the Flood Planning Level (FPL) and 
suspended on piers and open underneath, it appears that the brick walls underneath 
the ground floor slab along the perimeter of the building intrude into the setback from 
the north-eastern boundary. Council’s Development Engineer advised that the existing 
setback from the north-eastern boundary should be retained in order to maintain the 
existing flood storage/floodway. 

 
The proposal has been amended to address the above concerns in the following way: 
 

• The off-street car parking space has been deleted from Lot 1, which adjoined Sydney 
Water’s stormwater channel; and 

• The brick walls underneath the ground floor slab along the perimeter of the building 
has increased its setback from the north-eastern boundary to Council’s satisfaction. 

 
As such, the development is considered to be compatible with the flood function and behaviour 
on the land now and under future projections. The design of the proposal is unlikely to affect 
the flood affectation of the subject site or adjoining properties and is considered to 
appropriately manage flood risk to life and the environment. As a result, part b. of the first 
reason for refusal has been satisfactorily addressed.  
 

(ii) Reason 2 
 
2. The proposed development will result in adverse impacts on the built environment 

in the locality pursuant to Section 4.15(1)(b) of the Environmental Planning and 
Assessment Act 1979. 

 
The proposed subdivision would be inconsistent with the predominant area and shape of 
allotments on Silver Street. The built form proposed presents unacceptable bulk and scale 
which results in visual privacy and solar access impacts to the adjoining neighbour at No. 11 
Silver Street. Furthermore, the design of the dwellings is inconsistent with the character of the 
streetscape. This reason for refusal has not been adequately addressed, and therefore the 
application is recommended for refusal. 
 

Reason 3 
 
3. The proposal has not demonstrated that the site is suitable for the development 

pursuant to Section 4.15(1)(c) of the Environmental Planning and Assessment Act 
1979. 

 
The site is not considered suitable for the proposed development as discussed throughout this 
report, as the proposed subdivision would be inconsistent with the predominant area and 
shape of allotments on Silver Street. The built form proposed is of an unacceptable bulk and 
scale which results in visual privacy and amenity impacts to the adjoining neighbour at No. 11 
Silver Street. Furthermore, the design of the dwellings is inconsistent with the character of the 
streetscape. This reason for refusal has not been adequately addressed. 
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(iii) Reason 4 
 
4. The proposal has not demonstrated it is in the public interest pursuant to Section 

4.15(1)(e) of the Environmental Planning and Assessment Act 1979. 
 
For the reasons previously referred to and also further discussed below, the proposal results 
in adverse amenity impacts on adjoining properties, is not consistent with the pattern of 
development along Silver Street, and therefore would not be in the public interest. The 
application is recommended for refusal. 
 

(iv) Reason 5 
 
5. The proposed development is inconsistent with and has not demonstrated 

compliance with the Marrickville Development Control Plan 2011, pursuant to 
Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979, 
including: 
 
a. The proposal is inconsistent with C1 in Part 2.1 of the Marrickville 

Development Control Plan 2011 and is inconsistent with the applicable 
objective O1 as the proposal is not compatible with the streetscape 
character. 

b. The proposal does not comply with control C3 within Part 2.6 of the 
Marrickville Development Control Plan 2011 and is inconsistent with the 
applicable objectives O1, O2 and O3 as the development will result in 
adverse visual privacy impacts to the adjacent properties. 

c. The proposal does not comply with C2 within Part 2.7 of the Marrickville 
Development Control Plan 2011 and is inconsistent with the applicable 
objectives O1 and O3 as the proposed development is likely to result in 
significant overshadowing to the surrounding property at 11 Silver Street. 

d. The proposal does not comply with C3 in Part 2.10 of the Marrickville 
Development Control Plan 2011 and is inconsistent with the applicable 
objectives O1 and O4 as the proposed parking space is incompatible with 
the character of the surrounding development and will result in 
unacceptable impacts on the road network. 

e. The proposal does not comply with C5 and C25 in Part 2.22 of the 
Marrickville Development Control Plan 2011 and is inconsistent with the 
applicable objectives O1 and O3 as the proposed development will have 
adverse impacts on flood behaviour due to the components of the 
development being below the flood planning level. 

f. The proposal does not comply with C5, C6 and C7 in Part 3 of the Marrickville 
Development Control Plan 2011 and is inconsistent with the applicable 
objectives O3, O4 and O5 as the proposed lots are not consistent with the 
surrounding cadastral pattern and will contain development that results in 
adverse impacts on the surrounding properties. 

g. The proposal does not comply with C1 and C2 in Part 4.1.5 of the Marrickville 
Development Control Plan 2011 and is inconsistent with the applicable 
objectives O8 and O9 as the proposed development does not translate 
positive streetscape characteristics from the locality and is not compatible 
with the streetscape character. 

h. The proposal does not comply with C10 in Part 4.1.6 of the Marrickville 
Development Control Plan 2011 and is inconsistent with the applicable 
objectives O13 and O14 as the proposed setbacks will result in adverse 
privacy and visual bulk impacts on the surrounding properties.  
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i. The proposal does not comply with C48 in Part 4.1.9 of the Marrickville 
Development Control Plan 2011 as the proposed first floor has not been 
appropriately incorporated into the roof form to maintain the single storey 
streetscape character. 

j. The proposal is inconsistent with the desired future character for 
Marrickville Town Centre North contained within Part 9.20 of the Marrickville 
Development Control Plan 2011 as the development is inconsistent with the 
single storey streetscape character. 

 
Part 2.1 – Urban Design  
 
Part 2.1 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

O1 To achieve high quality urban design.  
 

C1 All development applications involving substantial external changes that are visible 
from or effect public space or have significant land use implications must be consistent 
with the relevant aspects of the 12 urban design principles that make good public 
environments, which are to be addressed within the Statement of Environmental 
Effects (SEE).  
 

The proposed development fails to enhance and preserve the existing character of the locality 
and is an inappropriate infill response for the following reasons:  
 

• Given the matters raised elsewhere in this report, the proposed development is not 
appropriate for the character of the locality given its form, massing, siting and detailing 
for the reasons discussed throughout this report;  

• The architectural expression of the proposal fails translate positive elements in the 
street; 

• The proposal results in adverse impacts on the character of the streetscape, the 
dwelling is overscaled and appears at odds with adjoining development dwarfing the 
adjoining single storey neighbouring properties. The proposal to mask the appearance 
of the first floor results in an elongated roof form and the setback of the ‘contemporary’ 
first floor is insufficient to ensure that it appears recessive when viewed from the street. 
The proposal provides for proportions which are inconsistent with adjoining 
development, noting the proposal fails to take positive cues from development within 
the street.  

 
Part 2.6 – Acoustic and Visual Privacy  
 
Part 2.6 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

O1 To ensure new development and alterations and additions to existing buildings 
provide adequate visual and acoustic privacy for the residents and users of 
surrounding buildings. 
 
O2 To design and orientate new residential development and alterations and additions 
to existing residential buildings in such a way to ensure adequate acoustic and visual 
privacy for occupants. 
 
O3 To ensure new development does not unreasonably impact on the amenity of 
residential and other sensitive land uses by way of noise or vibration. 
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C3 Visual privacy 
 

i. Private open spaces of new residential development must be located and 
designed to offer a reasonable level of privacy for their users; 

ii. Elevated external decks for dwelling houses must generally be less than 10m2 
in area and have a depth not greater than 1.5 metres so as to minimise privacy 
and noise impacts to surrounding dwellings; 

iii. First floor windows and balconies of a building that adjoins a residential 
property must be located so as to face the front or rear of the building; 

iv. Where it is impractical to locate windows other than facing an adjoining 
residential building, the windows must be offset to avoid a direct view of 
windows in adjacent buildings; 

v. Where the visual privacy of adjacent residential properties is likely to be 
significantly affected from windows or balconies (by way of overlooking into the 
windows of habitable areas and private open spaces), one or more of the 
following measures must be applied: 

a. Fixed screens of a reasonable density (minimum 75% block out) to a 
minimum height of 1.6 metres from finished floor level must be fitted to 
balconies in a position suitable to alleviate loss of privacy; 

b. Windows must have minimum sill height of 1.6 metres above finished 
floor level or fixed opaque glazing to any part of a window less than 1.6 
metres above finished floor level; and 

c. Screen planting or planter boxes in appropriate positions may 
supplement the above two provisions in maintaining privacy of adjoining 
premises. 

 
The proposal does not comply with the abovementioned objectives and controls for the 
following reasons: 
 

• The proposal includes a courtyard as well as a number of side facing windows on the 
north eastern side elevation. While it is acknowledged that screening measures have 
been incorporated to these windows, e.g., frosted glazing, given the courtyard services 
a living area and the floor level of the development is raised above natural ground 
level, this space and the side facing windows have the potential to result in overlooking 
impacts and adverse acoustic privacy impacts, particularly to the adjoining property to 
the north at 7 Silver Street; 

• Similarly, while a number of windows on the southern elevation are frosted, the 
proposal includes windows on the side elevation servicing living areas and given the 
raised floor level of the development, these windows have the potential to result in 
adverse overlooking, acoustic impacts and limit the development potential of the 
neighbouring property; and 

• The development is raised above natural ground level and the windows of the living 
areas on the ground floor eastern elevation may result in adverse overlooking 
opportunities. No privacy screening is proposed on the south-western and north-
eastern elevations of the living area to minimise views to the neighbouring properties 
to the side. In addition, the living rooms windows are setback less than 10 metres from 
the rear boundary and the limited setback of these windows has the potential to result 
in adverse overlooking impacts. 

 
Given the above, the proposal is inconsistent with the objectives and controls contained in 
Part 2.6 of MDCP 2011 in relation to privacy. Given the circumstances, the application is 
recommended for refusal. 
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Part 2.7 – Solar Access and Overshadowing  
 
Part 2.7 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

O1 To promote energy efficiency in the design, construction and use of buildings. 
 
O3 To protect solar access enjoyed by neighbours. 
 
C2 Direct solar access to windows of principal living areas and principal areas of open 
space of nearby residential accommodation must: 
 

i. Not be reduced to less than two hours between 9.00am and 3.00pm on 21 
June; or 

ii. Where less than two hours of sunlight is currently available on 21 June, solar 
access should not be further reduced. However, if the development proposal 
results in a further decrease in sunlight available on 21 June, Council will 
consider: 

 
a. The development potential of the site; 
b. The particular circumstances of the neighbouring site(s), for example, 

the proximity of any residential accommodation to the boundary, the 
resultant proximity of windows to the boundary, and whether this makes 
compliance difficult; 

c. Any exceptional circumstances of the subject site such as heritage, built 
form or topography; and 

d. Whether the sunlight available in March to September is significantly 
reduced, such that it impacts upon the functioning of principal living 
areas and the principal areas of open space. To ensure compliance with 
this control, separate shadow diagrams for the March/September 
period must be submitted in accordance with the requirements of C1; 

 
Where less than two hours of sunlight is currently available on 21 June and the 
proposal is not reducing it any further, Council will still consider the merits of the case 
having regard to the above criteria described in points a to d. 

 
The shadow diagrams submitted with the application illustrate that the site at 11 Silver Street 
currently receives less than 2 hours direct solar access to the principal area of private open 
space between 9:00am and 3:00pm on 21 June. The principal area of open space is 
considered to be located adjacent to the living room adjoining the rear of the dwelling. It is 
noted that the rear of portion of open space at 11 Silver Street is currently provided with 2 
hours of solar access between 9am and 11am at winter solstice with overshadowing 
marginally increased as a result of the proposal, thereby generally maintaining solar access 
to the rear yard. 
 
Notwithstanding this, no elevational shadows have been provided of the affected kitchen 
window or living room window at 11 Silver Street to illustrate whether the proposal is 
acceptable in this regard. As such, it cannot be confidently concluded that the proposal will 
not adversely impact the amenity of the neighbouring property as it is unclear to the extent of 
shadowing on the neighbouring kitchen and living room windows. Noting that the kitchen 
window is located along the northern boundary whilst the living room is east facing.  
 
Consequently, the proposal is not considered acceptable with regard to the above-mentioned 
objectives and controls for the following reasons: 
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• The proposed lot configuration is smaller and irregular when compared to surrounding 
lots, is inconsistent with the cadastral pattern and as such the additional 
overshadowing could otherwise be avoided if a compliant development were to be 
proposed; and 

• There are no exceptional circumstances of the site that make compliance with 
overshadowing difficult. 

 
Given the potential overshadowing impacts the proposed development is inconsistent with the 
objectives and controls contained in Part 2.7 of MDCP 2011. Given the circumstances, the 
application is recommended for refusal. 
 
Part 2.10 – Parking  
 
Part 2.10 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

O1 To balance the need to meet car parking demand on-site to avoid excessive spill 
over on to streets, with the need to constrain parking to maintain the Marrickville LGA’s 
compact urban form and promote sustainable transport.  
 
O4 To ensure parking provision and design is compatible with the particular 
development proposed. 

 
C3 Council may waive its requirements for onsite parking provision for low density 
housing, where such provisions (in the form of a garage, carport or hardstand area) +: 
 

i. Has adverse impacts on the existing streetscape; 
ii. Disrupts the existing pattern where the majority of the adjoining dwellings have 

no provisions for onsite parking; and 
iii. Is inconsistent with the desired future character of the area. 

 
DA/2022/0163 was considered to be inconsistent with the controls and objectives contained 
in Part 2.10 of MDCP 2011 for the following reasons:  
 

• One car parking space was proposed on Lot 1, the northern lot. The construction of a 
new vehicular crossing to access the proposed off-street parking space will result in 
the loss of existing on-street parking space.  

• Given the location of the crossing and its proximity to Councils stormwater drainage 
system, a standard vehicular crossover in accordance with the relevant standards will 
not be able to be constructed.  

 
The proposal has deleted car parking from the development. The application proposes the 
subdivision of land and is unable to provide for parking. MDCP 2011 requires the provision of 
1 car space per dwelling. The inability to provide parking on this site would result in increased 
demand for on-street parking and having regard to the other non-compliances associated with 
the proposed subdivision, it is noted that the subdivision of land is not appropriate for this site 
and the intensification of use of the land cannot be supported. As such the proposal fails to 
comply with the provisions of Part 2.10 of MDCP 2011. 
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Part 2.22 – Flooding  
 
Part 2.22 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

O1 To maintain the existing flood regime and flow conveyance capacity.  
 
O3 To avoid significant adverse impacts upon flood behaviour. 

 
C5 Floor levels (Flood Planning Levels) of habitable rooms must be a minimum of 
500mm above the 1% AEP flood level at that location. For areas of minor overland flow 
(a depth of 300mm or less or overland flow of 2cum/sec or less) a lower freeboard of 
300mm may be considered on its merits.  
 
C25 The floor level of new enclosed garages must be at or above the 1% AEP flood 
level plus 200mm. In extenuating circumstances, consideration may be given to a floor 
level at a lower level, being the highest practical level but no lower than 180mm below 
the 1% AEP flood level, where it can be demonstrated that providing the floor level at 
the Flood Planning Level is not practical within the constraints of compliance with 
Australian Standard AS/NZS 2890.1 Parking facilities as amended.  
 

The site is located in a flood planning area, in which Part 2.22 of MDCP 2011 contains controls 
to ensure development is compatible with the flood function of the land.  
 
As discussed above under Clause 6.3 (Flood Planning of MLEP 2011, the revised proposal is 
considered to be compatible with the flood function and behaviour on the land now and under 
future projections. The design of the proposal and its scale will not affect the flood affectation 
of the subject site or adjoining properties and is considered to appropriately manage flood risk 
to life and the environment. 
 
Part 3.2.2 – Subdivision  
 
Part 3.2.2 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

O3 To retain the prevailing cadastral character of the street.  
 
O4 To ensure that the size of new allotments caters for a variety of dwelling and 
household types and permits adequate solar access, areas for open space, 
landscaping and car parking.  
 
O5 To ensure that the subdivision or amalgamation of sites reflects and reinforces the 
predominant subdivision pattern of the street.  

 
C5 The proposed subdivision or amalgamation must have characteristics similar to the 
prevailing cadastral pattern of the lots fronting the same street, in terms of area, 
dimensions, shape and orientation. For the purpose of this control, Council generally 
considers the ‘prevailing cadastral pattern’ to be the typical characteristics of up to ten 
allotments on either side of the subject site and corresponding number of allotments 
directly opposite the subject site, if applicable.  
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C6 Proposed lots must be of a size, and have dimensions to enable, the siting and 
construction of a dwelling and ancillary buildings that: 
 

i. Protect any natural or cultural features, including heritage items and their 
curtilage; 

ii. Acknowledge site constraints such as terrain or soil erosion; 
iii. Address the street; 
iv. Minimise impact on neighbours’ amenity including access to sunlight, daylight, 

privacy and views; 
v. Provide usable outdoor open space; 
vi. Provide activities for relaxation, recreation, outdoor dining and children's play 

areas; and 
vii. Provide convenient pedestrian, bicycle and motor vehicle access and parking. 

 
C7 Subdivision or site amalgamation must not compromise the setting of any existing 
building on the site or the setting of adjoining sites.  
 

The application proposes to subdivide the property into two lots. The streetscape and 
immediate locality is generally characterised by a mix of single and two storey dwellings on a 
mix of narrow and wide lots. The following table illustrates the proposed lot dimensions and 
the approximate dimensions of lots within the street: 
 

Number Site Area Frontage  Number Site Area Frontage 
* Lot 1 151 sqm 8.45 

metres 
 12 170sqm 7 metres 

* Lot 2 162 sqm 6 metres  14 165sqm 6 metres 
1 314sqm 11 metres  16 166sqm 6 metres 
3 323sqm 12 metres  18 171sqm 6 metres 
5 316sqm 12 metres  20 171sqm 6 metres 
7 323sqm 11 metres  22 251sqm 12 metres 
11 296sqm 11 metres  24 206sqm 6 metres 
13 291sqm 10 metres  26 135sqm 6 metres 
15 292sqm 10 metres  28 170sqm 6 metres 
17 288sqm 10 metres  30 164sqm 6 metres 
19 302sqm 11 metres  32 172sqm 6 metres 
21 296sqm 12.8 metres  34 162sqm 6 metres 

 
As the above table demonstrates, the frontages of adjoining properties range between 6 
metres at the lower end of the range up to 12.8 metres at the higher end. The subdivision 
would result in two lots which are generally consistent with the minimum frontages of lots along 
Silver Street. However, the subdivision pattern is inconsistent with the shape of the general 
cadastral pattern along Silver Street, particularly on the western side. The surrounding lots are 
largely rectangular in shape, where the proposed lots are irregular in shape as the northern 
lot has a rear boundary of less than half the length of the front boundary and does not propose 
a straight subdivision dividing boundary and would therefore be inconsistent with the prevailing 
pattern of the street.  
 
The proposed Lot Size of Lot 1 would be considerably smaller than other lots and therefore 
the proposal fails to meet the requirements of Control 5 in relation to lot size and shape.  
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Figure 3: Cadastral Map of Silver Street 

 
Figure 4: Proposed Plan of Subdivision 

 
In addition to the above, for reasons discussed throughout this report the proposed 
development will result in adverse amenity impacts on surrounding properties and the 
development is not considered to be consistent with the streetscape character and built form 
character in the vicinity and fails to provide adequate parking. Therefore, the development is 
inconsistent with the abovementioned controls and objectives contained in Part 3.2.2 of MDCP 
2011 given the proposed lots would not be able to accommodate development that is 
compatible with the surrounding area.  
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The proposal fails to comply with the objectives of Part 3 of MDCP 2011 for the following 
reasons; 
 

- The proposed lot shape/size is inconsistent with the cadastral pattern; 
- The site cannot adequately accommodate for car parking demonstrating that it is not 

suitable for the proposed development 
- The proposal has an unacceptable impact on the streetscape and neighbouring 

dwellings 
- The lots size and shape proposed fails to reinforce the predominant subdivision pattern 

of the street 
 
Given the circumstances, the application is recommended for refusal. 
 
Part 4.1.5 – Streetscape and Design  
 
Part 4.1.5 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

O8 To ensure development in streetscapes with a visual cohesiveness and an 
identifiable uniformity in bulk, scale and height complements that uniformity. 
 
O9 To encourage contemporary design for new dwellings and infill development that 
complements or embellishes the character of an area. 

 
C1 New dwellings must address the principal street frontage and be orientated to 
complement the existing pattern of development found in the street. This pattern will 
include the spacing between dwellings, the shape and size of lots and the placement 
of dwellings on those lots. 
 
C2 Facade design must enhance the existing built character by interpreting and 
translating any positive characteristics found in the surrounding locality into design 
solutions, with particular reference to: 
  

i. The massing, which includes overall bulk and arrangement, modulation and 
articulation of building parts;  

ii. Roof shape, pitch and overhangs;  
iii. Verandah, balconies and porches; and  
iv. Window shape, textures, patterns, colours and decorative detailing.  

 
The proposed development is not consistent with the abovementioned objectives and controls 
for the following reasons: 
 

• The site is located in an area of predominantly single storey dwellings. The proposed 
development contains two, two storey dwellings with the first floor highly visible from 
the street frontage due to the limited setback of the upper floor. Therefore, from the 
street, the development reads as a two-storey development and is not consistent with 
the single storey nature of the surrounds; 

• The architectural design of the dwellings have not been devised as a symmetrical pair 
of semi-detached dwellings, with the two gables are uneven in their width and height, 
with the gable point on lot 2 also being off-centre;  

• The lateral projection of lot 1 competes with the architecture of the front rooms and the 
attempt at a hip from between the two gables to the first floor is too shallow and the 
roof form and its geometry is uncharacteristic of the street;  

• The fenestration of the front facade in terms of the shapes and sizes of the windows is 
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uncharacteristic of the street, and the architectural character of the dwellings is not 
cohesive, this combined with the excessive proportions of the front doors and windows 
results in a poor built form outcome; and 

• The presentation of the first floor on the architectural plans in a grey and white colour 
as opposed to the façade in colour appears misleading and attempting to indicate that 
the first floor will be recessive and in reality, the 4.5metre setback would be insufficient 
to alleviate the scale of the dwellings, furthermore the dark colour palette would further 
exacerbate the scale of the first floor. 

 
As outlined above, the development does not complement the uniformity and visual 
cohesiveness of the bulk, scale and height of the existing streetscape due to the two-storey 
form. The architectural design of the dwellings fails to translate positive characteristics from 
the streetscape into the façade including the roof forms. Given the above, the proposal is not 
consistent with Part 4.1.5 of MDCP 2011 and is not consistent with the streetscape character. 
Given the circumstances, the application is recommended for refusal. 
 
Part 4.1.6 – Built Form and Character 
 
Part 4.1.6 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

O13 To ensure adequate separation between buildings for visual and acoustic privacy, 
solar access and air circulation. 

 
O14 To integrate new development with the established setback character of the street 
and maintain established gardens, trees and vegetation networks. 

 
C10 Attached dwellings, dwelling houses and semi-detached dwellings 
 

i. Front setback must be consistent with the setback of adjoining development, 
or the dominant setback found along the street; 

i. Side setback must be determined in accordance with the following:  
Less than 8 metres, At Council's discretion, Visual impact, solar access to 
adjoining dwellings and street context determine ultimate setback. 

ii. Rear setback must: 
a. Where a predominant first storey rear building line exists, is consistent 

and visible from the public domain, aim to maintain that upper rear 
building line; 

b. In all other cases, be considered on merit with the adverse impacts on 
the amenity of adjoining properties being the primary consideration 
along with ensuring adequate open space. 

 
The proposal is inconsistent with the abovementioned objectives and controls for the following 
reasons: 
 

• The surrounding developments are largely single storey, as a result the limited first 
floor front setback makes the two-storey form highly visible from the street frontage, 
which is not compatible with nearby first floor setbacks; 

• The proposed development is larger in scale than surrounding developments due to 
its two-storey nature as well as raised floor levels which will result in unacceptable 
visual bulk impacts for neighbouring properties. While it is acknowledged the raised 
floor levels are due to the site being affected by flooding, the height and scale and 
proportions of the development is out of character with surrounding development which 
is largely single storey; 
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• There is no prevailing pattern of first floor developments on this side of Silver Street 
and the proposed first floor rear setbacks are not considered appropriate for the sites, 
due to the adverse impacts on adjoining properties in terms of visual bulk and privacy. 

 
Given the above, the proposed built form is not compatible with the surrounding area, will 
result in adverse impacts on surrounding properties and is inconsistent with Part 4.1.6 of 
MDCP 2011. Given the circumstances, the application is recommended for refusal. 
 
Part 4.1.9 – Additional Controls for Contemporary Dwellings 
 
Part 4.1.9 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

C48 In a predominantly single storey streetscape, first floor additions to an existing 
house or new development must maintain the perceived scale and character of the 
house and the immediate streetscape as predominantly single storey. This may be 
achieved by: 
 

i. Disguising any proposed upper floor within the roof form; or 
ii. Utilising transitional roofing which disguises second storey portions and 

presents them as essentially 'attic style' in form; or 
iii. Ensuring any upper floor levels are set back from the principal street frontage 

of the building to maintain a substantial portion of the existing roof unaltered 
over the front of the building; and/or 

iv. Locating first floor additions behind the main gable or hipped feature of the 
street frontage. 

 
The site is located in a largely single storey streetscape. The proposed first floor addition is 
not adequately setback from the street frontage to ensure it is disguised within the roof form 
to maintain the single storey streetscape appearance. The use of two gables roof forms for 
the front roof have not been appropriately scaled and the use of a shallow hip is ineffective in 
disguising the second storey of the development. Therefore, the proposal is inconsistent with 
Control C48 contained within Part 4.1.9 of MDCP 2011. Given the circumstances, the 
application is recommended for refusal.  
 
Part 9.20 – Marrickville Town Centre North (Precinct 20) 
 
The site is located within the Marrickville Town Centre North precinct. The proposal does not 
maintain the single storey streetscape, as the proposed first floor is highly visible from the 
street frontage. Accordingly, the proposal does not satisfy Part 9.4 of MDCP 2011.  
 
5(e) The Likely Impacts 
 
The above assessment of the Development Application demonstrates that the proposal will 
have an adverse impact on the locality having regard to: 
 

• Aims of the MLEP 2011; 
• Urban Design; 
• Acoustic and Visual Privacy; 
• Solar Access and Overshadowing; 
• Subdivision; 
• Streetscape and Design, including additional controls for contemporary dwellings; and 
• Built Form and Character. 

 



Inner West Local Planning Panel ITEM 2 
 

PAGE 27 

5(f) The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the adjoining properties and 
therefore it is considered that the site is unsuitable to accommodate the proposed 
development.  
 
5(g) Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. One (1) submission was received in response 
to the initial notification. It is noted that the two (2) submissions received during the notification 
of DA/2022/0163 was also considered as part of the assessment of this application.   
 
The following issues raised in submissions have been discussed in this report: 
 

- Streetscape – see Section 5 in this report.  
- Visual privacy – see Section 5 in this report.  
- Solar access & overshadowing – see Section 5 in this report. 
- Flooding – see Section 5 in this report. 
- Parking/driveway – see Section 5 in this report. 

 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest. 
 
6. Referrals 
 
6(a) Internal 
 
The application was referred to both internally and externally to the following sections/officers 
and agencies, where the issues raised in those referrals are summarised below and have 
been discussed in section 5 above. 
 

• Development Engineers – The proposal has been reviewed by Council’s Engineering 
Team who outlined no objections are raised to the proposed development. Appropriate 
conditions of consent regarding stormwater drainage and flooding management are 
provided if any consent if granted.  

• Urban Forests – The proposal has been reviewed by Council’s Urban Forests Team 
who outlined no objection to the proposed landscape/planting plans. Appropriate 
conditions of consent regarding the protection of the neighbouring tree are provided if 
any consent if granted. 

• Sydney Water – cannot support the proposal in its current form, as the proposed 
building has not demonstrated sufficient clearance from the outside wall of the 
stormwater channel adjoining the property boundary. 

  



Inner West Local Planning Panel ITEM 2 
 

PAGE 28 

7. Conclusion 
 
The proposal does not comply with the aims, objectives and design parameters contained in 
Marrickville Local Environmental Plan 2011 and the Marrickville Development Control Plan 
2011.  
 
The development would likely result in significant impacts on the amenity of the adjoining 
properties and the streetscape and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
8. Recommendation 
 

A. That the Inner West Local Planning Panel exercising the functions of the Council 
as the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Application No. REV/2023/0002 for a S8.2 Review 
of DA/2022/0163, refused on 17 November 2022, to demolish existing 
improvements, subdivide the land into 2 Torrens Title lots and construct two 
dwelling houses with associated landscaping at 9 Silver Street MARRICKVILLE for 
the reasons outlined in Attachment A. 
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Attachment A – Reasons for Refusal  
 
REASONS FOR REFUSAL 
 
1.  The proposed development is inconsistent with and has not demonstrated 

compliance with Marrickville Local Environmental Plan 2011, pursuant to Section 
4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979, including: 
 

a. The proposal is inconsistent with Clause 1.2(2)(b) - Aims of Plan, as the 
residential density of the site is increased without protecting residential 
amenity. 

b. The proposal is inconsistent with Clause 1.2(2)(h) - Aims of Plan, as the 
development does not promote a high standard of design. 

 
2.  The proposed development is inconsistent with Clause 78 of the Sydney Water 

Act 1994, in that the development has not demonstrated that an appropriate 
setback has been provided between Lot 1 and Sydney Water’s stormwater 
channel that adjoins the site. 
 

3.  The proposed development will result in adverse impacts on the built environment 
in the locality pursuant to Section 4.15(1)(b) of the Environmental Planning and 
Assessment Act 1979. 
 

4.  The proposal has not demonstrated that the site is suitable for the development 
pursuant to Section 4.15(1)(c) of the Environmental Planning and Assessment Act 
1979. 
 

5.  The proposal has not demonstrated it is in the public interest pursuant to Section 
4.15(1)(e) of the Environmental Planning and Assessment Act 1979. 
 

6.  The proposed development is inconsistent with and has not demonstrated 
compliance with the Marrickville Development Control Plan 2011, pursuant to 
Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979, 
including: 
 

a. The proposal is inconsistent with C1 in Part 2.1 of the Marrickville 
Development Control Plan 2011 and is inconsistent with the applicable 
objective O1 as the proposal is not compatible with the streetscape 
character.  

b. The proposal does not comply with control C3 within Part 2.6 of the 
Marrickville Development Control Plan 2011 and is inconsistent with the 
applicable objectives O1, O2 and O3 as the development will result in 
adverse visual privacy impacts to the adjacent properties. 

c. The proposal does not comply with C2 within Part 2.7 of the Marrickville 
Development Control Plan 2011 and is inconsistent with the applicable 
objectives O1 and O3 as the proposed development is likely to result in 
significant overshadowing to the surrounding property at 11 Silver Street.  

d. The proposal does not comply with C5, C6 and C7 in Part 3 of the 
Marrickville Development Control Plan 2011 and is inconsistent with the 
applicable objectives O3, O4 and O5 as the proposed lots are not 
consistent with the surrounding cadastral pattern and will contain 
development that results in adverse impacts on the surrounding 
properties.  
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e. The proposal does not comply with C1 and C2 in Part 4.1.5 of the 
Marrickville Development Control Plan 2011 and is inconsistent with the 
applicable objectives O8 and O9 as the proposed development does not 
translate positive streetscape characteristics from the locality and is not 
compatible with the streetscape character.  

f. The proposal does not comply with C10 in Part 4.1.6 of the Marrickville 
Development Control Plan 2011 and is inconsistent with the applicable 
objectives O13 and O14 as the proposed setbacks will result in adverse 
privacy and visual bulk impacts on the surrounding properties. 

g. The proposal does not comply with C48 in Part 4.1.9 of the Marrickville 
Development Control Plan 2011 as the proposed first floor has not been 
appropriately incorporated into the roof form to maintain the single storey 
streetscape character. 

h. The proposal is inconsistent with the desired future character for 
Marrickville Town Centre North contained within Part 9.20 of the 
Marrickville Development Control Plan 2011 as the development is 
inconsistent with the single storey streetscape character. 
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Attachment B – Conditions of Consent in the Event of Approval 
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Attachment C – Plans of proposed development  

 



Inner West Local Planning Panel ITEM 2 
 

PAGE 45 



Inner West Local Planning Panel ITEM 2 
 

PAGE 46 



Inner West Local Planning Panel ITEM 2 
 

PAGE 47 



Inner West Local Planning Panel ITEM 2 
 

PAGE 48 



Inner West Local Planning Panel ITEM 2 
 

PAGE 49 



Inner West Local Planning Panel ITEM 2 
 

PAGE 50 



Inner West Local Planning Panel ITEM 2 
 

PAGE 51 



Inner West Local Planning Panel ITEM 2 
 

PAGE 52 



Inner West Local Planning Panel ITEM 2 
 

PAGE 53 



Inner West Local Planning Panel ITEM 2 
 

PAGE 54 



Inner West Local Planning Panel ITEM 2 
 

PAGE 55 



Inner West Local Planning Panel ITEM 2 
 

PAGE 56 



Inner West Local Planning Panel ITEM 2 
 

PAGE 57 



Inner West Local Planning Panel ITEM 2 
 

PAGE 58 



Inner West Local Planning Panel ITEM 2 
 

PAGE 59 



Inner West Local Planning Panel ITEM 2 
 

PAGE 60 



Inner West Local Planning Panel ITEM 2 
 

PAGE 61 



Inner West Local Planning Panel ITEM 2 
 

PAGE 62 



Inner West Local Planning Panel ITEM 2 
 

PAGE 63 



Inner West Local Planning Panel ITEM 2 
 

PAGE 64 



Inner West Local Planning Panel ITEM 2 
 

PAGE 65 

 



Inner West Local Planning Panel ITEM 2 
 

PAGE 66 

 
  



Inner West Local Planning Panel ITEM 2 
 

PAGE 67 

Attachment D – Sydney Water Response 
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Attachment E – Flood Impact Assessment  
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Attachment F - Structural Adequacy Certificate 
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Attachment G – Original Determination  
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