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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2022/0794 
Address 12 Mckell Street BIRCHGROVE   
Proposal Alterations and additions to existing three storey attached 

dwelling 
Date of Lodgement 23 September 2022 
Applicant Sam Tadros 
Owner Linda J Vas 

Donald J Vas 
Number of Submissions Initial: 0 
Value of works $360,000.00 
Reason for determination at 
Planning Panel 

Section 4.6 variation exceeds 10%  

Main Issues FSR Breach 
Site Coverage Breach 
Landscaped Area Breach 

Recommendation Approved with Conditions  
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exception to Development Standards  
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for alterations and 
additions to an existing three storey attached dwelling at 12 Mckell Street Birchgrove. 
 
The application was notified to surrounding properties and no submissions were received in 
response to the initial notification. 
 
The main issues that have arisen from the application include:  
 

• variation to prescribed development standards 
 

A Clause 4.6 exception was submitted to Council to vary the floor space ratio, site coverage 
and landscaped area development standards. The non-compliances are acceptable given 
that the proposal generally complies with the aims and objectives of the Inner West Local 
Environmental Plan 2022 and the Leichhardt Development Control Plan 2013. The proposal 
is considered acceptable and recommended for approval. 
 
2. Proposal 
 
The proposal seeks to carry out alterations and additions to the dwelling as follows; 
 

• Ground – Addition of a laundry and powder room, extension to living area and lift. 
• First Floor– Addition of a study, extension of master bedroom, including balcony and 

lift 
• Second Floor – Addition and reconfiguration of the existing 4th bedroom to 

incorporate a new bedroom, bathroom, and extension of lift. 
 
The additions align in depth and height to the adjoining dwelling to the north east. The 
alterations and additions also make modifications to fenestration and implement new roofing, 
skylights and photovoltaic solar cells. 
 
 
3. Site Description 
 
The site contains a multi-dwelling residential redevelopment. The whole site was privatised 
and sold off under the Strata Scheme, 1-43 McKell Street, Birchgrove. The site has an area 
of 17,230sqm. It occupies the area bound by McKell Street, Yeend Street, Ballast Point Road 
and Short Street and includes Challenger Place and Lizzie Webber Place.  
 
The specific strata-titled lot (Lot 115 in SP 62555) that is the subject of this application is 
approximately 127sqm in area and has a frontage of approximately 6.21 metres to McKell 
Street. It currently accommodates a three-storey townhouse, with similar townhouses located 
in the row.  
 
The site is not a heritage item under IWLEP 2022 however it is located within a conservation 
area. The site is identified as a flood control lot and is zoned R1 General Residential under 
the Inner West Local Environmental Plan 2022. 
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4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
The overall site is a multi-dwelling, residential redevelopment of a former shipping terminal 
which was developed by the NSW Department of Housing and Public Works. The whole site 
was privatised and sold off under the Strata Scheme (SP 62555 registered 27/11/2001), 1-43 
McKell Street, Birchgrove. The site has a total area of 17,230sqm. It occupies the area 
bound by Mort Bay Park, McKell Street, Yeend Street, Ballast Point Road and Short Street 
and includes Challenger Place and Lizzie Webber Place 
 
Subject Site – 12 McKell Street Birchgrove 
 
Application Proposal Decision & Date 
D/2003/300 Ground, first and second floor 

alterations and additions to an existing 
townhouse including a rear deck at first 
and second floor level. 

Approved 30/10/2003 
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Surrounding properties – 14 McKell Street Birchgrove 
 
Application Proposal Decision & Date 
D/2017/292 
 

Alterations and additions to dwelling 
including additional floor at No. 14 
McKell Street. 

Approved 14/11/2017 

M/2018/199 Modification of D/2017/292 seeking 
internal layout modifications to the 
ground, first and second floors. No 
external changes are proposed at No. 14 
McKell Street. 

Approved 06/12/2018 

 
 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
09/11/2022 Council requested copy of body corporate consent and Clause 4.6 

exceptions to development standard variations.  
09/12/2022 Sufficient information was received, strata consent and variations. 
 
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
The following provides further discussion of the relevant issues:  
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5(a)(i)        State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated 
before the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
5(a)(ii)       State Environmental Planning Policy (Building Sustainability Index: BASIX) 

2004  

 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  

5(a)(iii) State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
Chapter 10 Sydney Harbour Catchment  
 

The site is not located within the foreshores and waterways area, a Strategic Foreshore site 
or listed as an item of environmental heritage under the SEPP and as such only the aims of 
the plan are applicable. The proposal is consistent with these aims. 

 
5(a)(iv) Inner West Local Environmental Plan 2022 (IWLEP 2022)  

 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022: 
 

• Section 1.2 - Aims of Plan 
• Section 2.3 - Land Use Table and Zone Objectives 
• Section 2.7 – Demolition requires development consent  
• Section 4.3C – Landscaped areas for residential accommodation in Zone R1 
• Section 4.4 – Floor space ratio 
• Section 4.5 – Calculation of floor space ratio and site area 
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• Section 4.6 – Exceptions to development standards 
• Section 5.10 – Heritage conservation 
• Section 5.21 – Flood planning 
• Section 6.1 – Acid sulfate soils  
• Section 6.2 – Earthworks 
• Section 6.3 – Stormwater management 

 
 
Section 2.3 Land Use Table and Zone Objectives  
 
The site is zoned General Residential - R1 under the IWLEP 2022.  
 
The development which is defined as multi dwelling housing is permitted with consent within 
the land use table. The development is consistent with the objectives of the R1 zone. 
 
 
Section 4 Principal Development Standards 
 
The following table provides an assessment of the application against the development 
standards: 
 
Note: The calculations below are relative to the development site, which is 127sqm. This is 
the individual strata lot upon which the affected townhouse is located, but does not include 
the overall allotment, which is approximately 17,230sqm. 
 
Standard Proposal Non 

compliance 
Complies 

Floor Space Ratio 
Maximum permissible:   1:1 or 127 sqm 

1.2:1 or 152 sqm 25sqm or 
19.69% 

No 

Landscape Area 
Minimum permissible:   15% or 19 sqm 

 

30.2% or 38.3sqm nil Yes 

Site Coverage 
Maximum permissible:   60% or 79.2 sqm 

 

57.9% or 73.5sqm nil Yes 

 
As outlined in the table above, the proposal complies with the applicable site coverage 
development standard if calculated for the individual strata lot upon which it is situated. 
However, the IWLEP 2022 does not distinguish strata lots as development allotments for this 
purpose.  
 
Council’s records indicate that the overall “parent” parcel had a compliant floor space ratio of 
approximately 0.696:1 when it was originally approved. However, over time, many 
applications and work have increased this floor space ratio to a point where it exceeds the 
LEP development standard.  
 
Although it is not known by exactly how much the overall strata development exceeds the 
standards by, given its multi-unit nature and fragmented ownership, Council and the 
proponent agree that the development will require a Clause 4.6 request to contravene the 
applicable development standards of the LEP. 
 
A written request has been submitted by the applicant in accordance with Clause 4.6(3) 
seeking to justify the contravention of the standards in the context of the strata lot and is as 
discussed below. 
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Section 4.6 Exceptions to Development Standards 
 
As outlined in table above, the proposal results in a breach of the following development 
standards: 
 

• Clause 4.3C(3)(a) – Landscaped Area for residential development in Zone R1 
• Clause 4.3C(3)(b) – Site Coverage for residential development in Zone R1 
• Clause 4.4 – Floor Space Ratio 

 
Clause 4.4 – Floor Space Ratio 
 
The applicant seeks a variation to the Floor Space Ratio development standard under 
Section Clause 4.4 of the IWLEP 2022 by 19.69% (25sqm).  
 
Section 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below. 
 
A written request has been submitted to Council in accordance with Section 4.6(4)(a)(i) of 
the IWLEP 2022 justifying the proposed contravention of the development standard which is 
summarised as follows: 
 

• “The proposed development has been designed so that the bulk, form and scale is 
compatible with the adjoining townhouses to the east. The alterations and additions 
also maintain the existing gable roof line to the McKell Street elevation. Window 
openings are designed to remain consistent in style with the existing streetscape. 
 

• The proposed development provides for only a minimal change to the previously 
approved site coverage for the site. The balance between landscaped areas and the 
built form is compatible with other developments in the locality and will not 
detrimentally impact on the character of the locality or the amenity of residents 

 
• Assessment of the proposal has shown the amenity of adjoining and nearby residents 

will not be detrimentally impacted by the proposed development. Minor variations to 
the landscaped area are not of a magnitude that will detrimentally impact on the 
enjoyment and use of the townhouse by its occupants” 

 
The applicant’s written rationale adequately demonstrates compliance with the development 
standard is unnecessary in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the development standard. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the R1- General Residential Zone, in accordance with Section 4.6(4)(a)(ii) of 
the IWLEP 2022 for the following reasons: 
 

• The proposal provides for the housing needs of the community. 
• The proposal contributes to providing for a variety of housing types and densities. 
• The proposal provides additional floor area so as to improve opportunities to work 

from home. 
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• The proposal is compatible with the character, style, orientation and pattern of 
surrounding buildings, streetscapes, works and landscaped areas. 

• The proposal protects the amenity of existing and future residents and the 
neighbourhood. 
 

It is considered the development is in the public interest because it is consistent with the 
objectives of the Floor Space Ratio development standard, in accordance with Section 
4.6(4)(a)(ii) of the IWLEP 2022 for the following reasons: 
 

• The density of the proposal reflects its adjoining context and locality 
• The proposal is an appropriate transition between development of different densities 
• The proposal minimises adverse impacts on the locality  

 
 
 
Clause 4.3C(3)(a) – Landscaped areas for residential accommodation in Zone R1 and 
Clause 4.3C(3)(b) – Site Coverage for residential accommodation in Zone R1 
 
As stated above, whilst the proposal (calculated for the individual strata lot) achieves 
compliance with the site coverage development standard of 60%, and 15% landscape area, 
the subject property forms part of a larger housing estate, and as there are no records of the 
existing overall site coverage for the site as a whole, to err on the side of caution, it is 
assumed that there is a breach with this development standard.  
 
Section 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Section 4.6 of the IWLEP 2022 below. 
 
A written request has been submitted to Council in accordance with Section 4.6(4)(a)(i) of 
the IWLEP 2022 justifying the proposed contravention of the development standard which is 
summarised as follows: 
 

• “The proposed alterations and additions will not remove any existing tree planting and 
will continue to maintain the existing level of amenity in the streetscape. 

• The proposed alterations and additions will not remove any existing tree planting and 
will continue to maintain the existing level of amenity enjoyed by the residents. The 
townhouse has a rear courtyard and has direct access from the primary living spaces 
in the townhouse. The site also enjoys access to the immediately adjoining public 
open space area to the south, adjacent to Mort Bay. 

• The proposed alterations and additions are designed to be in keeping with the 
desired future character of the neighbourhood. The reduction in landscaped area is 
minor and will not detrimentally impact the desired future character of the 
neighbourhood or the ecological sustainability of the development. The proposed 
development provides for only a very minor change to the previously approved 
building footprint.” 
 

The applicant’s written rationale adequately demonstrates compliance with the development 
standard is unnecessary in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the development standard. 
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It is considered the development is in the public interest because it is consistent with the 
objectives of the R1- General Residential Zone, in accordance with Section 4.6(4)(a)(ii) of 
the IWLEP 2022 for the following reasons: 
 

• The proposal provides for the housing needs of the community. 
• The proposal contributes to providing for a variety of housing types and densities. 
• The proposal provides additional floor area so as to improve opportunities to work 

from home. 
• The proposal is compatible with the character, style, orientation and pattern of 

surrounding buildings, streetscapes, works and landscaped areas. 
• The landscape area provides for adequate amenity for residents of the site and is 

comparable with adjoining development within the complex 
• The proposal protects the amenity of existing and future residents and the 

neighbourhood. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the Landscaped Area and Site Coverage development standard, in accordance 
with Section 4.6(4)(a)(ii) of the IWLEP 2022 for the following reasons: 
 
 The site would continue to provide a landscape area for the use and enjoyment of 

residents of the subject strata lot 
 The proposal maintains a landscape corridor between adjoining properties 
 The proposal maintains the character of the neighbourhood and is consistent with 

adjoining development 
 The proposal maintains a reasonable level of private open space for occupants of the 

development 
 

The concurrence of the Planning Secretary may be assumed for matters dealt with by the 
Local Planning Panel.  
 
The proposal thereby accords with the objective in Section 4.6(1)(b) and requirements of 
Section 4.6(3)(b) of the IWLEP 2022. For the reasons outlined above, there are sufficient 
planning grounds to justify the departure from Floor Space Ratio, Landscaped Area and Site 
Coverage development standards and it is recommended the Section 4.6 exception be 
granted. 
 
Section 5.10 – Heritage conservation 
 
The application was referred to Councils Heritage Officer who concluded that the proposed 
development would have no adverse impact as the contemporary infill development mostly 
affects fabric with no significance to the Conservation Area to the front façade and added 
that there would be limited impact of the proposal to the rear, facing Mort Bay, as the same 
architectural language and detailing matches the surrounding existing buildings. As such the 
proposal has no adverse impact on the HCA having regard to the provisions of Cl 5.10 of 
IWLEP 2022. 
 
5(b) Draft Environmental Planning Instruments 
 
N/A 
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5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013. 
 
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes  
  
Part C  
C1.0 General Provisions Yes  
C1.1 Site and Context Analysis Yes  
C1.2 Demolition Yes  
C1.3 Alterations and additions Yes  
C1.4 Heritage Conservation Areas and Heritage Items Yes  
C1.7 Site Facilities Yes  
C1.8 Contamination Yes  
C1.11 Parking Yes  
C1.12 Landscaping Yes  
C1.14 Tree Management Yes  
  
Part C: Place – Section 2 Urban Character  
C2.2.2.6 Birchgrove Distinctive Neighbourhood Yes  
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes  
C3.2 Site Layout and Building Design  Yes   
C3.3 Elevation and Materials  Yes  
C3.5 Front Gardens and Dwelling Entries  Yes  
C3.6 Fences  Yes   
C3.7 Environmental Performance  Yes   
C3.8 Private Open Space  Yes   
C3.9 Solar Access  Yes   
C3.11 Visual Privacy  Yes   
C3.12 Acoustic Privacy  Yes   
  
Part C: Place – Section 4 – Non-Residential Provisions N/A 
  
Part D: Energy  
Section 1 – Energy Management Yes  
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes   
D2.2 Demolition and Construction of All Development  Yes  
D2.3 Residential Development  Yes   
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes   
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E1.1.1 Water Management Statement  Yes  
E1.1.3 Stormwater Drainage Concept Plan  Yes  
E1.1.4 Flood Risk Management Report  Yes  
E1.2 Water Management  Yes  
E1.2.1 Water Conservation  Yes   
E1.2.2 Managing Stormwater within the Site  Yes   
E1.2.7 Wastewater Management  Yes  
E1.3.1 Flood Risk Management  Yes, subject to 

recommended conditions 
  
Part F: Food N/A 
  
Part G: Site Specific Controls N/A 
 
The following provides discussion of the relevant issues: 
 
C3.2 Site Layout and Building Design 
 
The proposal will infill development between No. 10 and 14 McKell Street. The proposed 
alignment corresponds to development existing at No. 10 McKell Street approved in 2017. 
The form and scale is consistent with adjoining development and is considered acceptable, 
and it is considered that proposed works result in minimal impacts and the objectives of the 
clause have been met. 
 
C3.3 Elevation and Materials 
 
It is considered that the proposed building elevations and materials used are consistent with 
the objectives and controls outlined under Clause 3.3 of the Leichhardt Development Control 
Plan 2013. In addition to feedback from Councils Heritage Officer, the same architectural 
language and detailing matches the surrounding existing buildings and results in a uniform 
architectural expression.   
 
5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(e)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 
5(f)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. No submissions were received in response to 
the initial notification. 
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5(g)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Development Engineer -  acceptable subject to the imposition of conditions 
- Heritage 
 
6(b) External 
 
N/A 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.12 levies are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public 
amenities and public services within the area. A contribution of $3600.00 would be required 
for the development under Former Leichhardt Local Government Area Section 7.12 
Development Contributions Plan 2020 
 
A condition requiring that contribution to be paid is included in the recommendation. 
 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 
2013.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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9. Recommendation 
 
A. The applicant has made a written request pursuant to Clause 4.6 of the Leichhardt 

Local Environmental Plan 2013. After considering the request, and assuming the 
concurrence of the Secretary has been given, the Panel is satisfied that compliance 
with the floor space ratio, site coverage and landscaped area development standards 
is unnecessary in the circumstance of the case and that there are sufficient 
environmental grounds to support the variations. The proposed development will be 
in the public interest because the exceedances are not inconsistent with the 
objectives of the standards and of the zone in which the development is to be carried 
out.  

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2022/0794 
for alterations and additions to existing three storey attached dwelling at 12 Mckell 
Street, Birchgrove subject to the conditions listed in Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Section 4.6 Exception to Development Standards  
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