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DEVELOPMENT ASSESSMENT REPORT 

Application No. REV/2022/0037 
Address 170 Denison Street NEWTOWN  NSW  2042 
Proposal S8.2 Review of DA/2022/0161, refused on 15 September 2022, 

for ground and first floor alterations and additions to a dwelling 
house 

Date of Lodgement 23 November 2022 
Applicant Mr Ashley J Sheiles 
Owner Ms Elizabeth DV Sheiles 

Mr Ashley J Sheiles 
Number of Submissions Initial: 1 
Value of works $96,000.00 
Reason for determination at 
Planning Panel 

No substantial change to original determination of 8.2 review 

Main Issues Heritage, Visual Bulk, Solar Access 
Recommendation Refusal  
Attachment A Plans of proposed development 
Attachment B Applicant’s Heritage Impact Statement  
Attachment C Draft conditions in the event the application is approved 
Attachment D Determination DA/2022/0161 dated 15 September 2022 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for a Section 8.2 Review 
of DA/2022/0161 which sought consent for ground and first floor alterations and additions to 
a dwelling house at 170 Denison Street, Newtown. DA/2022/0161 was refused under 
delegation on 15 September 2022.  
 
The application was notified to surrounding properties and 1 submission was received in 
response to the notification of this application. It is noted that 1 submission was also received 
in response to the initial development application (DA/2022/0161) which was also considered 
during the assessment of this application. 
 
The main issues that have arisen from the application include:  
 

• The application is not consistent with Part 8 of the MDCP 2011 and the Heritage 
Conservation Area. Specifically: 

o The size of the proposed lightwell on the ground and first floor is inconsistent 
with the existing pattern of building setbacks and the overall massing and 
form of the property 

o The proposed first floor rear facing windows are not appropriate in terms of 
form for the style of the house  

o No Schedule of Materials and Finishes was provided  
• The proposal results in amenity impacts to the adjoining property at 172 Denison 

Street Newtown 
 
The non-compliances are not supported by Council and therefore the application is 
recommended for refusal.   
 
2. Proposal 
 
This report is an assessment of the application submitted to Council for a Section 8.2 Review 
of DA/2022/0161 which seeks consent for ground and first floor alterations and additions to 
an existing dwelling house. Specifically, this involves the following works: 
 
Demolition 
 

• Rear ground floor wing  
• Internal stairs  
• First floor rear bedroom including internal dividing wall and rear elevation wall of 

dwelling house 
 
Construction 
 
Ground floor addition comprising: 

• Kitchen/dining area  
• One (1) laundry/ bathroom  
• Internal stairs  
• Lightwell 
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First floor addition comprising:  

• Two (2) bedrooms  
• One (1) bathroom  
• Internal stairs  
• Lightwell  
• One (1) skylight to existing rear roof plane  

 
It is noted that the plans submitted with this review application are largely unchanged from 
the plans refused under Determination DA/2022/0161. 
 
3. Site Description 
 
The subject site is located on the eastern side of Denison Street, between Lands Lane and 
Fitzroy Lane. The site consists of one (1) rectangle shaped allotment with a total area of 
81.72sqm and is legally described as Lot 2 in DP 201515 at 170 Denison Street, Newtown. 
 
An existing two storey terrace dwelling is located on the site. One (1) Murraya Paniculata 
(Orange Jessamine) tree is located within the vicinity of the site at the rear of 172 Denison 
Street close to the common side boundary.  
 
The property is located within a heritage conservation area.  
 
Surrounding development is comprised of one and two storey dwellings. 
 

 
Figure 1: Zoning Map (IWLEP 2022) 
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Figure 2:View of site (shown in middle) from Denison Street (Untapped Planning, 2021) 

 
Figure 3: View of rear of site from Brooks Lane (shown on left) 
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4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
DA/2022/0161 Ground and first floor alterations and 

additions to a dwelling house 
Refusal – 15 September 
2022 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
16 January 2023 Council Officers wrote to the applicant requesting the following 

additional information and amendments:  
• That the size of the lightwell on the ground floor be increased 

to match the depth of the neighbouring lightwell at 172 
Denison Street or by a minimum of 1 metre towards the rear. 
Council further requested that the lightwell on the first floor be 
increased to match the amended lightwell on the ground floor.   

• The two (2) rear first floor windows should be deleted and 
rather propose one (1) centrally located window on this 
elevation to match the style and proportions of the 
neighbouring terrace first floor rear elevation windows. 

• Provide a Schedule of Materials and Finishes. Council 
requested that the cladding of the upper level should be 
weatherboard (likely FC) in a colour commensurate with 
Colorbond Shale Gray, Windspray or Surfmist. It was noted 
that areas that would likely be concealed by future construction 
would be treated with a flat sheet FC that resembles a textured 
finish similar to weatherboard.  

• Hourly shadow diagrams in elevation view for 21 June showing 
impacts to the neighbouring windows at 172 Denison Street. 
Should there be impact to the neighbouring property, hourly 
shadow diagrams in plan view for 21 March/September would 
also be required. 

 
3 February 2023 The applicant advised that no additional information would be 

submitted to respond to Council’s request noting that the requested 
amendments were not feasible for the applicant as it would result in 
the loss of a bedroom.  
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5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
 
5(a) Section 8.2 Reviews  
 
The following is an assessment of the application against the requirements of Sections 8.2, 
8.3, and 8.4 of the Environmental Planning and Assessment Act 1979. 

Requirement  Proposal  
8.2 Determinations and decisions subject to review  
(1) The following determinations or decisions of a 

consent authority under Part 4 are subject to review 
under this Division— 

(a) the determination of an application for 
development consent by a council, by a local 
planning panel, by a Sydney district or regional 
planning panel or by any person acting as 
delegate of the Minister (other than the 
Independent Planning Commission or the 
Planning Secretary), 

(b) the determination of an application for the 
modification of a development consent by a 
council, by a local planning panel, by a Sydney 
district or regional planning panel or by any 
person acting as delegate of the Minister (other 
than the Independent Planning Commission or 
the Planning Secretary), 

(c) the decision of a council to reject and not 
determine an application for development 
consent. 

The subject application relates to the 
review of a determination of an 
application for development consent 
by Council. 

(2) However, a determination or decision in connection 
with an application relating to the following is not 
subject to review under this Division— 
(a) a complying development certificate, 
(b) designated development, 
(c) Crown development (referred to in Division 4.6). 

The subject application does not 
relate to any of the applications noted 
in Clause 2. 

(3) A determination or decision reviewed under this 
Division is not subject to further review under this 
Division. 

Noted. 

8.3 Application for and conduct of review  
(1) An applicant for development consent may request a 

consent authority to review a determination or 
decision made by the consent authority. The consent 
authority is to review the determination or decision if 
duly requested to do so under this Division. 

Noted. 

(2) A determination or decision cannot be reviewed 
under this Division— 
(a) after the period within which any appeal may be 

made to the Court has expired if no appeal was 
made, or 

(b) after the Court has disposed of an appeal 
against the determination or decision. 

The original DA was determined on 15 
September 2022. Pursuant to Section 
8.10(1)(b)(i) of the Environmental 
Planning and Assessment Act 1979, 
an appeal may be made to the Court 6 
months after the date of 
determination. The subject application 
was lodged on 23 November 2022 
and has been reported to Local 
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Planning Panel for determination prior 
to the expiry of the appeal period (15 
March 2023)  

(3) In requesting a review, the applicant may amend the 
proposed development the subject of the original 
application for development consent or for 
modification of development consent. The consent 
authority may review the matter having regard to the 
amended development, but only if it is satisfied that it 
is substantially the same development. 

The applicant has made amendments 
to the subject application. Council is 
satisfied that notwithstanding the 
amendments, the development 
remains substantially the same as that 
proposed in the original DA.  

(4) The review of a determination or decision made by a 
delegate of a council is to be conducted- 
(a) by the council (unless the determination or 

decision may be made only by a local planning 
panel or delegate of the council), or 

(b) by another delegate of the council who is not 
subordinate to the delegate who made the 
determination or decision. 

The original DA was determined under 
Council Officer delegation. The 
current application is to be determined 
by the Local Planning Panel.  

(5) The review of a determination or decision made by a 
local planning panel is also to be conducted by the 
panel. 

The application is to go before the 
Local Planning Panel for 
determination.  

(6) The review of a determination or decision made by a 
council is to be conducted by the council and not by 
a delegate of the council. 

NA. 

(7) The review of a determination or decision made by a 
Sydney district or regional planning panel is also to 
be conducted by the panel. 

NA. 

(8) The review of a determination or decision made by 
the Independent Planning Commission is also to be 
conducted by the Commission. 

NA. 

(9) The review of a determination or decision made by a 
delegate of the Minister (other than the Independent 
Planning Commission) is to be conducted by the 
Independent Planning Commission or by another 
delegate of the Minister who is not subordinate to the 
delegate who made the determination or decision. 

NA. 

8.4 Outcome of review 
After conducting its review of a determination or decision, 
the consent authority may confirm or change the 
determination or decision. 

It is recommended that the 
determination remain the same, and 
that the proposal be refused.  

 
5(b) Reasons for Refusal of DA/2022/0161 
 
Given that the plans submitted with the application for review include minimal amendments 
to the refused application, it is considered appropriate that assessment against the 
provisions of Marrickville Local Environment Plan 2011 (MLEP 2011) and Marrickville 
Development Control Plan 2011 (MDCP 2011) be in the form of an analysis against the 
reasons for refusal of the original determination. 
 
The following provides an assessment of the review application against the reasons of 
refusal for DA/2022/0161 having regard to the relevant clauses of: 
 

• Marrickville Local Environmental Plan 2011. 
• Draft Inner West Local Environmental Plan 2020. 
• Marrickville Development Control Plan 2011. 
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The Inner West Local Environmental Plan 2022 (IWLEP 2022) was gazetted on 12 August 
2022. As per Section 1.8A – Savings provisions, of this Plan, as the original development 
application subject of this review was made before the commencement of this Plan, the 
application is to be determined as if the IWLEP 2022 had not commenced.  

Section 4.15(1)(a)(i) of the EPA Act 1979 requires consideration of any Environmental 
Planning Instrument (EPI), and Section 4.15(1)(a)(ii) also requires consideration of any EPI 
that has been subject to public consultation. The original development application subject of 
this review was lodged on 14 March 2022, on this date, the IWLEP 2022 was a draft EPI, 
which had been publicly exhibited and was considered imminent and certain. 
 
An assessment of the amended proposal against the reasons for refusal issued under the 
original determination is provided below; 

(i) Reason 1  

 
1. Pursuant to the provisions of Part 4.15(1)(e) of the Environmental Planning and 

Assessment Act 1979 and in view of the likely additional amenity impacts for 
neighbouring properties, the proposal is not in the public interest. 

 
The proposal did not provide shadow diagrams in elevation view to demonstrate that the 
proposal will not result in adverse impacts to the neighbouring windows, particularly the 
window within the lightwell at No. 172 Denison Street. The proposal also results in adverse 
heritage impacts discussed later in this report and as such continues to result in amenity 
impacts and would not be in the public interest. The application is recommended for refusal. 
 

(ii) Reason 2 

 
2. The proposal has not demonstrated that the site is suitable for the development 

pursuant to Section 4.15(1)(c) of the Environmental Planning and Assessment 
Act 1979. 

 
The site is not considered suitable for the proposed development as discussed throughout 
this report, as the application does not demonstrate that the bulk and scale of the 
development is appropriate with regard to amenity impacts to the adjoining neighbour at No. 
172 Denison Street or the HCA. This reason for refusal has not been adequately addressed. 
 

(iii) Reason 3 
 
3. The development is inconsistent with the following Parts of the Marrickville 

Development Control Plan 2011: 
 
a. Part 2.1 - Urban Design, the proposal does not enhance or conserve the 

existing character or the locality and results in adverse impacts to the 
contributory dwelling. 

b. Part 2.7 - Solar Access and Overshadowing, the proposal has not 
demonstrated compliance with the Part. 

c. Part 4.1.5 - Streetscape and Design, the development does not complement 
the character of the area. 

d. Part 4.1.6 - Built Form and Character, the proposal results in adverse 
amenity and visual bulk impacts to neighbouring properties and the side 
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setbacks have not been designed to follow that of the existing contributory 
dwelling and at adjoining sites. 

e. Part 8 - Heritage, the proposal results in non-compliance with several 
controls for development within heritage conservation areas and would 
result in loss of contributory features and fabric of the dwelling which 
contribute to the heritage significance of the North Kingston Heritage 
Conservation Area. 

f. Part 9.4 - Newtown North and Camperdown (Precinct 4) - the proposal is 
inconsistent with the desired future character of the precinct as a result of 
the heritage impacts 

 
Part 2.1 – Urban Design  
 
Part 2.1 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

O1 To achieve high quality urban design.  
 

C1 All development applications involving substantial external changes that are 
visible from or effect public space or have significant land use implications must be 
consistent with the relevant aspects of the 12 urban design principles that make good 
public environments, which are to be addressed within the Statement of 
Environmental Effects (SEE).  
 

As identified within this Part, urban design should consider both the past and the future by 
layering elements from different periods, including contemporary contributions. The proposed 
development does not enhance and preserve the existing character of the locality and does 
not adequately preserve or consider the past for the following reasons:  
 

• The existing building on the site is part of a set of three contributory terrace dwellings 
and the proposed development involves building setbacks that are inconsistent with 
the pattern of development of these terrace dwellings 

• The proposed development removes a significant portion of original fabric at the rear 
of the dwelling  

• The style and proportion of the proposed two (2) first floor rear facing windows are 
not appropriate with regard to the adjoining terrace dwellings or the contribution of the 
dwelling to the HCA 

• A Schedule of Materials and Finishes was not provided to demonstrate that the 
external finish of the contemporary addition is appropriate for the existing contributory 
dwelling and HCA.  

 
As such, access to the development remains inadequate and is inconsistent with objective 
O1 and control C1 within Part 2.1 of MDCP 2011. The application is recommended for 
refusal. 
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Part 2.7 – Solar Access and Overshadowing  

 
Part 2.7 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

O3 To protect solar access enjoyed by neighbours 
 
C1 Shadow diagrams must show the effect in plan and elevation view of existing and 
proposed overshadowing for June 21 at hourly intervals between 9.00am and 
3.00pm. Shadow diagrams at only 9.00am, 12.00 noon and 3.00pm may be 
acceptable where it can be clearly demonstrated that any shadowing of a window, 
landscaped area or private open space of an adjoining building will receive solar 
access in accordance with Council requirements. 

 
The shadow diagrams submitted with this application in plan view indicate additional 
overshadowing to the southern neighbour at No. 172 Denison Street, specifically to the two 
(2) side facing windows located along their southern elevation of the ground floor wing that 
face towards the subject site.  
 
During the assessment of this application, Council raised concerns about solar access and 
overshadowing, particularly to the neighbour at No. 172 Denison Street as the extent of 
impact to this property, including principal living area windows was unknown. Council 
requested additional hourly shadow diagrams and elevational shadow diagrams to 
understand the impact to side facing windows associated with No. 172 Denison Street. No 
additional information was provided to respond to Council’s request. Given the shadow 
diagrams submitted with this application are contrary to the requirements of the Part, an 
assessment of solar access and overshadowing impacts of the proposed development could 
not be undertaken. 
 
One (1) submission was received during the initial notification of this application which raised 
concern about overshadowing to surrounding properties and supported Council’s reasons for 
refusal for the original DA. As no additional shadow diagrams were provided, Council is 
unable to assess the extent of impact to surrounding properties and maintains the original 
position of refusal in this regard.  
 
As the extent of overshadowing impact to surrounding residential sites cannot be 
ascertained, Council cannot confirm that the proposed bulk and scale of the development is 
appropriate for the site. Accordingly, the proposal is inconsistent with objective O3 and 
control C1 within Part 2.7 of MDCP 2011. 
 

 
Part 4.1.5 – Streetscape and Design  
 
Part 4.1.5 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

O8 To ensure development in streetscapes with a visual cohesiveness and an 
identifiable uniformity in bulk, scale and height complements that uniformity. 
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C2 Facade design must enhance the existing built character by interpreting and 
translating any positive characteristics found in the surrounding locality into design 
solutions, with particular reference to: i. The massing, which includes overall bulk and 
arrangement, modulation and articulation of building parts; ii. Roof shape, pitch and 
overhangs; iii. Verandah, balconies and porches; and iv. Window shape, textures, 
patterns, colours and decorative detailing.  

 
While the development would not be visible from Denison Street, the addition would be 
visible from Brooks Lane at the rear. The proposal does not complement the uniformity and 
visual cohesiveness of the bulk, scale, and height of the existing streetscape. The proposed 
building setbacks, particularly to the lightwell, are not consistent with the pattern of 
development and the removal of significant fabric detracts from the original contributory 
dwelling. The style and proportions of the proposed rear facing windows which are visible 
from Brooks Lane are not appropriate for the dwelling and detract from the uniformity of the 
set of three contributory terrace dwellings. Council cannot confirm whether the proposed 
external finishes of the addition are appropriate as this information was not provided. The 
impact of the proposal to the HCA is further discussed in this report.  
 
As such, the development remains inadequate and is inconsistent with objective O8 and 
control C2 within Part 4.1.5 of MDCP 2011. The application is recommended for refusal. 
 
Part 4.1.6 – Built Form and Character 
 
Part 4.1.6 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

O10 To ensure development is of a scale and form that enhances the character and 
quality of streetscapes.  

 
O11 To ensure alterations and additions to residential period dwellings do not detract 
from the individual character and appearance of the dwelling being added to and the 
wider streetscape character. 

 
O13 To ensure adequate separation between buildings for visual and acoustic 
privacy, solar access and air circulation 

 
C10 Attached dwellings, dwelling houses and semi-detached dwellings … 
ii. Side setback must be determined in accordance with the following:  
Less than 8 metres, At Council's discretion, Visual impact, solar access to adjoining 
dwellings and street context determine ultimate setback. 
 

The proposed side setbacks are not considered satisfactory as they are not consistent with 
the established setback pattern within the locality and would result in loss of contributory 
features and fabric of the dwelling, as discussed further within Part 8 Heritage contained 
within this report. The proposal has not demonstrated that the form of the development is 
acceptable to adjoining properties in terms of visual bulk. Further, an assessment of the 
overshadowing impacts to adjoining residential dwellings, particularly the side facing 
windows at No. 172 Denison Street could not be undertaken due to insufficient shadow 
information, as previously discussed within this report. Notwithstanding, it is considered that 
the proposed bulk and scale of the development would have unacceptable bulk and 
overshadowing impacts to the adjoining lightwell at No 172 Denison Street which is contrary 
to objectives O10, O11 and O13 and control C10 in Part 4.1.6 of MDCP 2011.  
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The proposal seeks to increase the existing site coverage by a minor amount. The overall 
site coverage of the development is not considered acceptable, as the application has not 
demonstrated that resultant impacts of the development are acceptable to adjoining 
properties. 
 
Given the above, the application is recommended for refusal. 
 
Part 8 – Heritage  
 
Part 8 of MDCP 2011 contains the following objectives and controls relevant to the 
development:  
 

O3 To provide guidelines for alterations and additions which complement and do not 
detract from the heritage significance of individually listed heritage items, HCAs and 
period buildings 

 
O5 To encourage new development which complements existing heritage items and 
heritage conservation areas in a modern context 

 
C17 Existing patterns of building setback must be retained and matched by any new 
development within the group or terrace. 

 
C21 Extensions and alterations visible from the street must be consistent with the 
overall massing and form of the property (refer to the specific style sheets) and must 
not dominate the existing building form. 

 
The subject site is a contributory building within the North Kingston Estate Heritage 
Conservation Area (HCA). As discussed further within this report under Section 5.10 of 
MLEP 2011, the proposed development does not respond to the significance of the HCA and 
does not comply with the heritage conservation provisions within this Part. Specifically,  

 
• The proposed development would result in loss of contributory features and fabric of 

the dwelling and does not maintain the elements on the site which were constructed 
during the period of significance of the conservation area, given the extent of 
demolition of the original building at the rear and lack of any suitable southern side 
setback. 

• The development does not maintain the existing side setbacks to the ground or first 
floor and has not been designed to retain original wall features to interpret the original 
setbacks and form of the contributory dwelling.  

• The subject site is part of a set of three terrace dwellings which all comprise side 
setbacks at the rear. The size of the proposed lightwell does not achieve a consistent 
pattern of development with regard to the lightwell for the adjacent dwelling at No. 
172 Denison Street and it further removes a significant portion of the existing ground 
floor wall which is considered to be important contributory fabric of the dwelling to the 
HCA. 

• The proposed additions to the dwelling are not visible from the main street frontage, 
however, would be visible from Brooks Lane at the rear.  

• The proposal is inconsistent with and seeks to alter the overall form and massing of 
the original building. 
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• The style and proportions of the proposed rear facing windows which are visible from 
Brooks Lane are not appropriate for the dwelling and detract from the uniformity of 
the set of three contributory terrace dwellings. 

• A Schedule of Materials and Finishes was not provided  
 

As such, the application has not demonstrated compliance with Objectives 3 and 5 and 
Control 21 of Part 8 of MDCP 2011. The application is recommended for refusal. 
 
It is noted that one (1) submission for this application raised concern that the proposal has 
not appropriately considered impacts to the heritage objectives. It is noted that Council 
recommended amendments to the proposal during the assessment of the application to 
alleviate the impact to the existing contributory dwelling and adjoining terrace dwellings and 
the HCA however no amended plans were received as noted within this report.  
 
 
Part 9.4 – Newtown North and Camperdown (Precinct 4) 
 
The site is located within the Newtown North and Camperdown precinct. The proposal does 
not protect the existing contributory dwelling on the site or the group of three contributory 
terraces including original detailing and finishes as discussed throughout this report. 
Accordingly, the proposal does not satisfy Part 9.4 of MDCP 2011.  
 

(iv) Reason 4  
 

4. The development is inconsistent with the following provisions of the Inner West 
Local Environmental Plan 2022, a draft Environmental Planning Instrument at the 
time of lodgement of the application: 

 
a. Clause 1.2 - Aims of Plan, the proposal does not protect the heritage of the 

area, has not demonstrated that amenity impacts of the development are 
acceptable to adjoining properties and does not create high quality urban 
place. 

b. Clause 2.3 - Zone objectives, the proposal does not maintain the built 
character of the surrounding area. 

c. Clause 5.10 - Heritage conservation, the proposal adversely impacts the 
contributory dwelling within the heritage conservation area and fails to 
conserve the heritage significance of the area. 

 
 
For the reasons discussed below in relation to Reason 5, the application remains 
inconsistent with the following aims within Clause 1.2(2) of Draft IWLEP 2020: 
 

(h) to identify, protect and conserve environmental and cultural heritage and 
significant local character, 

(i) to achieve a high-quality urban form and open space in the public and private 
domain by ensuring new development exhibits architectural and urban design 
excellence, 

(j) to protect and enhance the amenity, vitality and viability of Inner West for existing 
and future residents, workers and visitors, 
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For the reasons discussed below in relation to Reason 5, the application remains 
inconsistent with the objectives of Clause 5.10(1) of Draft IWLEP 2020: 
 

(a) to conserve the environmental heritage of Inner West, 
(b) to conserve the heritage significance of heritage items and heritage conservation 

areas, including associated fabric, settings and views, 
 
The draft IWLPP 2020 included the following objectives for the R2 zone: 
 

• To provide housing that is compatible with the character, style, orientation and 
pattern of surrounding buildings, streetscapes, works and landscaped areas. 

• To protect and enhance the amenity of existing and future residents and the 
neighbourhood. 

 
The proposal results in adverse amenity impacts and heritage impacts as discussed 
throughout this report and therefore is not consistent with the objectives of the R2 zone 
within the draft LEP. 
 

(v) Reason 5  
 
5. The development is inconsistent with the following provisions of the Marrickville 

Local Environmental Plan 2011: 
 
a. Clause 1.2 - Aims of Plan, in that the proposal does not protect the heritage 

of the area and does not provide a high standard of design as a result of 
impacts to the locality and amenity. 

 
b. Clause 5.10 - Heritage Conservation, in that the proposal adversely impacts 

a contributory building within the North Kingston Estate Heritage 
Conservation Area and does not conserve the heritage significance of the 
area. 

 
Clause 1.2 – Aims of Plan 
 
It is considered that the proposed development remains inconsistent with a number of aims 
of MLEP 2011 set out in Clause 1.2(2) including: 
 

(b) to increase residential and employment densities in appropriate locations near 
public transport while protecting residential amenity, 

(g) to identify and conserve the environmental and cultural heritage of Marrickville, 
(h) to promote a high standard of design in the private and public domain. 

 
The proposal has not provided sufficient information to demonstrate that the development 
will have an acceptable impact on the amenity of adjoining residential properties with regard 
to visual bulk and solar access and therefore Council cannot ascertain if the nearby 
residential amenity will be protected. The shadow diagrams submitted with the application do 
not include elevational diagrams of the adjoining neighbours’ side facing windows at 172 
Denison Street and therefore are inadequate to demonstrate that the proposed bulk and 
scale is appropriate for the site.   
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The subject site is a contributory building within the North Kingston Estate Heritage 
Conservation Area (HCA). As discussed earlier within this report under Part 8 of MDCP 2011 
and under Clause 5.10 of MLEP 2011 below, the proposed development does not respond to 
the significance of the HCA and does not comply with the heritage conservation provisions.  
 
The proposed development does not provide a high standard of design in the public and 
private domain as discussed under Part 2.1 within this report. 
 
Given the above, the development is inconsistent with the Aims of the Plan and is 
recommended for refusal. 
 
Clause 5.10 – Heritage conservation 
 
The subject site is a contributory building within the North Kingston Estate Heritage 
Conservation Area (HCA). The proposed development would not be visible from Denison 
Street however would be visible from Brooks Lane at the rear. The development would have 
unacceptable impacts on the significance of the HCA as the proposal results in the loss of 
contributory elements and fabric of the existing dwelling on site. The development does not 
respond to the significance of the HCA, comply with the objectives or controls within Part 8 of 
MDCP 2011 as discussed within this report, or maintain and/or reinstate elements of the 
contributory building that contribute to the consistency of the group of terrace houses and 
surrounding streetscape. Specifically,  
 

• The development does not maintain the existing side setbacks to the ground or first 
floor and has not been designed to retain original wall features to interpret the original 
setbacks and form of the contributory dwelling.  

• The subject site is part of a set of three terrace dwellings which all comprise side 
setbacks at the rear. The size of the proposed lightwell does not achieve a consistent 
pattern of development with regard to the lightwell for the adjacent dwelling at No. 
172 Denison Street and it further removes a significant portion of the existing ground 
floor wall which is considered to be important contributory fabric of the dwelling to the 
HCA 

• The proposal is inconsistent with and seeks to alter the overall form and massing of 
the original building. 

• The style and proportions of the proposed rear facing windows which are visible from 
Brooks Lane are not appropriate for the dwelling and detract from the uniformity of 
the set of three contributory terrace dwellings. 

• A Schedule of Materials and Finishes was not provided  
 
During the assessment of the application, Council’s Heritage Advisor raised concerns with 
proposed development due to the abovementioned reasons and requested additional 
information to address these concerns. The additional information requested by Council is 
listed in Section 4 of this report. No additional information was provided to address these 
concerns. As such, the application is inconsistent with the objectives of Clause 5.10(1) in that 
the proposal does not seek to: 
 

(a) to conserve the environmental heritage of Marrickville, 
(b) to conserve the heritage significance of heritage items and heritage conservation 

areas, including associated fabric, settings and views, 
 
Consequently, the application is recommended for refusal. 
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Notwithstanding, Council considers that the proposal could achieve consistency with this 
Clause and Part 8 of the MDCP 2011 by implementing the amendments requested by 
Council which are outlined in Section 4 of this report, however the applicant has chosen not 
to adopt the recommended changes.  
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality in the following way: 
 
Impact to Contributory Dwelling and HCA 
 
The development would have unacceptable impacts on the significance of the HCA as the 
proposal results in the loss of contributory elements and fabric of the existing dwelling on 
site. Overall, the development does not respond to the significance of the HCA or comply 
with the heritage provisions within Part 8 of the MDCP 2011.  
 
 
Neighbouring Amenity Impacts (Visual bulk and Solar Access) 
 
The development would result in poor amenity to the adjoining lightwell at No. 172 Denison 
Street as the proposed lightwell is significantly smaller than the adjoining neighbour and 
because the development is built to the southern side boundary in this location, there is 
concern that the proposal would result in overshadowing to the two (2) windows along the 
side elevation within the lightwell at No. 172 Denison Street, one of which services the 
kitchen. However, as no additional shadow diagrams were provided in response to Council’s 
request, and the extent of the additional impact is unknown.  
 
5(f)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the adjoining properties and 
therefore it is considered that the site is unsuitable to accommodate the proposed 
development.  
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 36 days to surrounding properties, in light of the Christmas period. One (1) 
submission was received in response to the initial notification. It is noted that the submission 
received during the notification of DA/2022/0161 was also considered as part of the 
assessment of this application.   
 
The following issues raised in submissions have been discussed in this report: 
 
- Overshadowing – see Section 5 in this report.  
- Heritage – see Section 5 in this report.  

 
5(h)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest. 
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6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

• Heritage Advisor – The proposal has been reviewed by Council’s Heritage Advisor 
who outlined concerns regarding bulk/scale, inconsistent pattern of development with 
adjoining terrace dwellings, demolition of significant contributory fabric and 
insufficient information regarding the proposed materials and finishes. Accordingly, 
Council’s Heritage Advisor did not provide support for the proposal.  

• Urban Forests – The proposal has been reviewed by Council’s Urban Forests Team 
who outlined no objection to the proposed landscape/planting plans. Appropriate 
conditions of consent regarding the protection of the neighbouring tree are provided if 
any consent if granted. 

 
8. Conclusion 
 
The proposal does not comply with the aims, objectives and design parameters contained in 
Marrickville Local Environmental Plan 2011 or the Marrickville Development Control Plan 
2011.  
 
The development would likely result in significant impacts on the amenity of the adjoining 
properties and the streetscape and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
 
9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Application No. REV/2022/0037 for a S8.2 Review of 
DA/2022/0161, refused on 15 September 2022, for  ground and first floor alterations 
and additions to a dwelling house at 170 Denison Street, Newtown for the following 
reasons: 

 
 

 The development is inconsistent with the following provisions of the 
Marrickville Local Environmental Plan 2011: 
 
a. Clause 1.2 - Aims of Plan, in that the proposal does not protect the 

heritage of the area and does not provide a high standard of design 
as a result of impacts to the locality and amenity. 

b. Clause 5.10 - Heritage Conservation, in that the proposal adversely 
impacts a contributory building within the North Kingston Estate 
Heritage Conservation Area and does not conserve the heritage 
significance of the area. 
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 The development is inconsistent with the following provisions of the draft 

Inner West Local Environmental Plan 2020, a draft Environmental 
Planning Instrument at the time of lodgement of the application: 
 
a. Clause 1.2 - Aims of Plan, the proposal does not protect the heritage 

of the area, has not demonstrated that amenity impacts of the 
development are acceptable to adjoining properties and does not 
create high quality urban place.  

b. Clause 2.3 - Zone objectives, the proposal does not maintain the built 
character of the surrounding area. 

c. Clause 5.10 - Heritage conservation, the proposal adversely 
impacts the contributory dwelling within the heritage conservation 
area and fails to conserve the heritage significance of the area. 
 

 The development is inconsistent with the following Parts of the Marrickville 
Development Control Plan 2011: 
 
a. Part 2.1 - Urban Design, the proposal does not enhance or conserve 

the existing character or the locality and results in adverse impacts to 
the contributory dwelling.  

b. Part 2.7 - Solar Access and Overshadowing, the proposal has not 
demonstrated compliance with the Part in that the shadow diagram 
provided are not in accordance with Control C1 and do not allow an 
assessment of impacts to windows at neighbouring properties. 

c. Part 4.1.5 - Streetscape and Design, the development does not 
complement the character of the area.  

d. Part 4.1.6 - Built Form and Character, the proposal results in adverse 
amenity and visual bulk impacts to neighbouring properties and the 
side setbacks have not been designed to follow that of the existing 
contributory dwelling and at adjoining sites.  

e. Part 8 - Heritage, the proposal results in non compliance with several 
controls for development within heritage conservation areas and 
would result in loss of contributory features and fabric of the dwelling 
which contribute to the heritage significance of the North Kingston 
Heritage Conservation Area.  

f. Part 9.4 - Newtown North and Camperdown (Precinct 4) - the 
proposal is inconsistent with the desired future character of the 
precinct as a result of the heritage impacts. 
 

 The proposal has not demonstrated that the site is suitable for the 
development pursuant to Section 4.15(1)(c) of the Environmental Planning 
and Assessment Act 1979. 
 

 Pursuant to the provisions of Part 4.15(1)(e) of the Environmental 
Planning and Assessment Act 1979 and in view of the likely additional 
amenity impacts for neighbouring properties, the proposal is not in the 
public interest.  
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Attachment A – Plans of proposed development 
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Attachment B – Applicant’s Heritage Impact Statement 
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Attachment C –Conditions of consent in the event of 
approval



Inner West Local Planning Panel ITEM 4 
 

PAGE 168 



Inner West Local Planning Panel ITEM 4 
 

PAGE 169 



Inner West Local Planning Panel ITEM 4 
 

PAGE 170 



Inner West Local Planning Panel ITEM 4 
 

PAGE 171 



Inner West Local Planning Panel ITEM 4 
 

PAGE 172 



Inner West Local Planning Panel ITEM 4 
 

PAGE 173 



Inner West Local Planning Panel ITEM 4 
 

PAGE 174 



Inner West Local Planning Panel ITEM 4 
 

PAGE 175 



Inner West Local Planning Panel ITEM 4 
 

PAGE 176 



Inner West Local Planning Panel ITEM 4 
 

PAGE 177 



Inner West Local Planning Panel ITEM 4 
 

PAGE 178 



Inner West Local Planning Panel ITEM 4 
 

PAGE 179 



Inner West Local Planning Panel ITEM 4 
 

PAGE 180 



Inner West Local Planning Panel ITEM 4 
 

PAGE 181 

 



Inner West Local Planning Panel ITEM 4 
 

PAGE 182 

Attachment D- Original Determination 
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