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DEVELOPMENT ASSESSMENT REPORT 

Application No. REV/2022/0035 
Address 237 Marrickville Road MARRICKVILLE  NSW  2204 
Proposal S8.2 Review of DA/2022/0069, refused on 14 September 2022, 

for alterations to the existing first floor for use as a dwelling 
Date of Lodgement 18 November 2022 
Applicant Design Studio 407 Pty Ltd 
Owner Mrs Dimitra Karagiannis 
Number of Submissions 1 
Value of works $150,000.00 
Reason for determination at 
Planning Panel 

Refusal of Section 8.2 review  

Main Issues Solar Access and Waste Management 
Recommendation Refusal  
Attachment A Plans of proposed development 
Attachment B Draft conditions in the event the application is approved 
Attachment C Determination DA/2022/0069 dated 14 September 2022 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council pursuant to Section 8.2 
of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979) for a review of 
DA/2022/0069, refused on 14 September 2022, for alterations to the existing first floor for use 
as a dwelling at 237 Marrickville Road Marrickville. 
 
The application was notified to surrounding properties and 1 submission was received in 
response to the initial notification. 
 
The main issues that have arisen from the application include: 
 

• Solar Access 
• Waste Management 

 
The non-compliances are considered unacceptable given the poor amenity outcome and 
therefore the application is recommended for refusal.  
 
2. Proposal 
 
Alterations to existing first floor and change of use of first floor to a dwelling. Specifically, the 
proposal involves the following works: 
 

• Minor demolition works to the first floor including to the kitchen and amenities area 
and demolition of existing wall fronting the staircase 

• Internal alterations to the first-floor office to convert use into dwelling. Works include 
addition of a bedroom fronting Marrickville Road and a bedroom adjoining the center 
courtyard. Construction of a bathroom facing the rear of the site including the 
provision of a garbage chute for the residential unit within the bathroom. Construction 
of a kitchen/dining/lounge room area. The lounge room leads out to the courtyard. 

• Construction of 7 new skylights on the roof and the removal of roof over proposed 
courtyard. 

 
3. Site Description 
 
The subject site is located on the northern side of Marrickville Road, between Illawarra Road 
and Silver Street. The site consists of 1 allotment and is generally rectangular in shaped with 
a total area of 121.7sqm. 
 
The site has a frontage to Marrickville Road of 4.21 metres and rear access via a right of way 
(ROW) that connects to Marrickville Road.  The site is affected by a 0.84m metre wide right of 
way. 
 
The site supports 2 storey commercial development, built to the boundaries, fronting 
Marrickville Road. The surrounding properties consist primarily of 2 storey commercial and 
mixed use developments.  
 
The site is zoned B2 Local Centre under MLEP 2011. 
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Figure 1: Zoning Map 

 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
DA/2022/0069 Alterations to existing first floor. Change 

of use of first floor to a dwelling. 
Refused under Delegated 
Authority on 14 September 
2022 

 
The above-mentioned development application was refused under delegated authority for the 
following reasons; 
 
1. The proposed development is inconsistent and has not demonstrated compliance with 

the Marrickville Local Environmental Plan 2011, pursuant to Section 4.15 (1)(a)(i) of 
the Environmental Planning and Assessment Act 1979: 
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a. Clause 1.2(b) & (h) - Aims of Plan, in that the proposal does not satisfactorily 
protect residential amenity as a result increasing the site’s residential density and 
as such does not promote a high standard of design; and 

 
2. The proposed development is inconsistent and has not demonstrated compliance with 

the Marrickville Development Control Plan 2011, pursuant to Section 4.15 (1)(a)(iii) of 
the Environmental Planning and Assessment Act 1979: 

a. Part 2.7 – Solar access and overshadowing, in that insufficient information has been 
provided which demonstrates that the proposal fails to be sited and designed to 
maximise direct solar access to the subject site in accordance with O2; 

b. Part 2.21 – Site Facilities and Waste Management, in that the submitted waste 
management plan (WMP) has not provided all of the required information to 
demonstrate satisfactory waste management practices for shop top housing 
developments, the recycling/waste storage area is not designed in accordance with 
the requirements in Appendix 4 under Part 2.21.7, the recycling/waste storage area 
proposed to be located in the ROW to the rear of the site is not located or designed in 
a manner which reduces adverse impacts upon neighbouring properties and upon the 
appearance of the premises, the recycling/waste storage area is located outdoors and 
not suitably screened, and proposed recycling/waste storage area does not provide an 
unobstructed and continuous accessible path of travel between the recycling/waste 
storage  area to the entrance of the proposed shoptop housing, or to the point where 
bins are collected in accordance with O1, O2, O3, C1, C10, C12, C13 & C26; 

c. Part 5.1.1 – General Objectives (Commercial and Mixed-Use Development), in that the 
proposal does not improve the environmental amenity of commercial centres or 
demonstrate that the proposed arrangements for waste management and disposal 
promote an accessible and safe environment in accordance with O8 & O10. 

 
3. The proposed development is inconsistent and has not demonstrated compliance with 

the Draft Inner West Local Environmental Plan 2020, which has the weight of imminent 
and certain, pursuant to Section 4.15 (1)(a)(ii) of the Environmental Planning and 
Assessment Act 1979: 

 
a. Clause 1.2(j) & (l) – Aims of Plan, in that the proposal does not protect and enhance 

the amenity for existing and future residents or prevent adverse environmental impacts 
including cumulative impacts. 

 
4. The proposal will result in adverse environmental impacts in the locality, pursuant to 

Section 4.15 (1)(b) of the Environmental Planning and Assessment Act 1979. 
 

5. The adverse environmental impacts of the proposal mean that the site is not 
considered to be suitable for the development as proposed, pursuant to Section 4.15 
(1)(c) of the Environmental Planning and Assessment Act 1979. 

 
4(b) Application history  
 
Not applicable 
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4(c) Section 8.2 Review  
 
The application was lodged under Section 8.2 of the Environmental Planning and Assessment 
Act 1979.  

A development application for the alterations to existing first floor, change of use of first floor 
to a dwelling was refused under Delegated Authority under Development Application No. 
DA/2022/0069 on 14 September 2022. An assessment of the application against the 
requirements of Division 8.2 Reviews of the Environmental Planning and Assessment Act 
1979 is as follows: 
 
Requirement  Proposal  
8.2 Determinations and decisions subject to review  
(4) The following determinations or decisions of a consent 

authority under Part 4 are subject to review under this 
Division— 
(d) the determination of an application for 

development consent by a council, by a local 
planning panel, by a Sydney district or regional 
planning panel or by any person acting as delegate 
of the Minister (other than the Independent 
Planning Commission or the Planning Secretary), 

(e) the determination of an application for the 
modification of a development consent by a 
council, by a local planning panel, by a Sydney 
district or regional planning panel or by any person 
acting as delegate of the Minister (other than the 
Independent Planning Commission or the Planning 
Secretary), 

(f) the decision of a council to reject and not 
determine an application for development consent. 

The subject application 
relates to the review of a 
determination of an 
application for development 
consent by the Inner West 
Council.  

(5) However, a determination or decision in connection 
with an application relating to the following is not 
subject to review under this Division— 
(d) a complying development certificate, 
(e) designated development, 
(f) Crown development (referred to in Division 4.6). 

The subject application does 
not relate to any of the 
applications noted in Clause 
2. 

(6) A determination or decision reviewed under this 
Division is not subject to further review under this 
Division. 

Noted. 

8.3 Application for and conduct of review  
(10) An applicant for development consent may request a 

consent authority to review a determination or decision 
made by the consent authority. The consent authority 
is to review the determination or decision if duly 
requested to do so under this Division. 

Noted. 
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(11) A determination or decision cannot be reviewed under 
this Division— 
(c) after the period within which any appeal may be 

made to the Court has expired if no appeal was 
made, or 

(d) after the Court has disposed of an appeal against 
the determination or decision. 

The original application was 
determined on 14 September 
2022. Pursuant to Section 
8.10(1)(a) of the 
Environmental Planning and 
Assessment Act 1979, an 
appeal may be made to the 
Court 6 months after the date 
of determination.  
 
The subject application was 
lodged on 18 November 2022 
and has been reported to the 
Inner West Local Planning 
Panel for determination prior 
to the expiry of the appeal 
period. 

(12) In requesting a review, the applicant may amend the 
proposed development the subject of the original 
application for development consent or for modification 
of development consent. The consent authority may 
review the matter having regard to the amended 
development, but only if it is satisfied that it is 
substantially the same development. 

The applicant has provided 
supporting information 
justifying the proposed 
changes to the subject 
application. It is considered 
that, notwithstanding the 
proposed amendments, the 
development remains 
substantially the same as that 
proposed in the original DA.  

(13) The review of a determination or decision made by a 
delegate of a council is to be conducted- 
(c) by the council (unless the determination or 

decision may be made only by a local planning 
panel or delegate of the council), or 

(d) by another delegate of the council who is not 
subordinate to the delegate who made the 
determination or decision. 

The determination is to be 
made by the Inner West Local 
Planning Panel 

(14) The review of a determination or decision made by a 
local planning panel is also to be conducted by the 
panel. 

The original DA was 
determined under delegated 
authority 
 
The current application is to 
be determined by the Inner 
West Local Planning Panel. 

(15) The review of a determination or decision made by a 
council is to be conducted by the council and not by a 
delegate of the council. 

NA. 
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(16) The review of a determination or decision made by a 
Sydney district or regional planning panel is also to be 
conducted by the panel. 

NA. 

(17) The review of a determination or decision made by the 
Independent Planning Commission is also to be 
conducted by the Commission. 

NA. 

(18) The review of a determination or decision made by a 
delegate of the Minister (other than the Independent 
Planning Commission) is to be conducted by the 
Independent Planning Commission or by another 
delegate of the Minister who is not subordinate to the 
delegate who made the determination or decision. 

NA. 

 

The application is supported by plans and documentation that have been amended in 
response to the previous reasons for refusal. The response provided by the applicant to each 
reason of refusal is provided below. 

1. The proposed development is inconsistent and has not demonstrated compliance with 
the Marrickville Local Environmental Plan 2011, pursuant to Section 4.15 (1)(a)(i) of 
the Environmental Planning and Assessment Act 1979: 

 
Clause 1.2(b) & (h) - Aims of Plan, in that the proposal does not satisfactorily protect 
residential amenity as a result increasing the site’s residential density and as such does 
not promote a high standard of design; 

Response 

As detailed further in this report, due to the highly restricted solar access to the proposed first 
floor residential unit and concerns with the combined waste arrangements for the commercial 
and residential tenancies the revised proposal has not appropriately addressed this reason of 
refusal and that the increased residential density on site does not promote a high standard 
design. 

2. The proposed development is inconsistent and has not demonstrated compliance with the 
Marrickville Development Control Plan 2011, pursuant to Section 4.15 (1)(a)(iii) of 
the Environmental Planning and Assessment Act 1979: 

a. Part 2.7 – Solar access and overshadowing, in that insufficient information has been 
provided which demonstrates that the proposal fails to be sited and designed to 
maximise direct solar access to the subject site in accordance with O2; 

 
Response  

The original assessment determined that the proposal is inconsistent with objective O2, of part 
2.7 of the MDCP 2011, in that the POS provided for the dwelling does not receive a minimum 
2 hours of sunlight to over 50% of its finished surface between 9am and 3pm on 21 June.  
 
Moreover, it was indicated in the original assessment report that given the orientation of the 
site and the density of surrounding area, the development of the site is inherently constrained 



Inner West Local Planning Panel ITEM 6 
 

PAGE 222 

with respect to the provision of adequate POS areas on the first floor with an adequate level 
of solar access. 
 
The original proposal had also proposed 3 skylights above the lounge/dining areas to provide 
natural light and ventilation for the primary living areas. The original proposal also proposed 
bedrooms directly adjoining the courtyard which was not considered compliant with Part 2.18, 
O7 & C26 of the MDCP 2011, as the courtyards were disconnected from the principle living 
area.  
In response to the solar access matters the plans submitted with the 8.2 review, have 
increased the size of the courtyard from a length of 4m to a length of 5m. The width of the 
courtyard remains at 2.8m. The number of skylights have been increased from 3 to 7 and the 
internal layout was reconfigured to enable the lounge room to have direct access to the 
courtyard/POS. 

Whilst it is acknowledged the 8.2 review has revised the plans to try and address the solar 
access concerns, it is considered that solar access to the first floor remains severely 
constrained notwithstanding the slight improvement in sunlight access. It is still considered 
that neither the primary living areas nor the courtyard/POS achieves an appropriate amount 
of solar access that would be considered acceptable  or conducive to a reasonable level of 
amenity for future occupants.  

A comparison of the originally lodged shadow diagrams and the proposed shadows are 
detailed below; 

 

Original Shadows for 8am, 9am and 10am 
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Proposed Shadows for 8am, 9am and 10am 

 

 

Original Shadows for 11am, 12pm and 1pm 
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Proposed Shadows for 11am, 12pm and 1pm 

 

 

Original Shadows for 2pm, 3pm and 4pm 
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Proposed Shadows for 2pm, 3pm and 4pm 

 

 

Based on the above it is still considered solar access remains a concern and still inconsistent 
with Part 2.7 of MDCP 2011. Whilst the amended plans result a slight improvement, the 
majority of the proposed first floor dwelling remains with very limited solar access throughout 
the day. This is considered a very poor amenity outcome for future residents and is not 
considered a form of development that is suitable given the severe solar access constraints. 
The review has also not provided shadow diagrams at the equinox to determine if there is an 
improvement in sunlight access during that period of the year. As such it is considered the 
revised proposal has not adequately addressed the solar access concerns as its fails to 
provide the minimum solar access required to principal living areas and the principal area of 
open space and cannot be supported. 

The proposal is therefore inconsistent with O2, C1 and C9 of Part 2.7 and O7 and C26 of Part 
2.18 of the MDCP 2011 
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b. Part 2.21 – Site Facilities and Waste Management, in that the submitted waste 
management plan (WMP) has not provided all of the required information to 
demonstrate satisfactory waste management practices for shop top housing 
developments, the recycling/waste storage area is not designed in accordance with 
the requirements in Appendix 4 under Part 2.21.7, the recycling/waste storage area 
proposed to be located in the ROW to the rear of the site is not located or designed in 
a manner which reduces adverse impacts upon neighbouring properties and upon the 
appearance of the premises, the recycling/waste storage area is located outdoors and 
not suitably screened, and proposed recycling/waste storage area does not provide an 
unobstructed and continuous accessible path of travel between the recycling/waste 
storage  area to the entrance of the proposed shoptop housing, or to the point where 
bins are collected in accordance with O1, O2, O3, C1, C10, C12, C13 & C26; 

 
Response  
 
The original application had proposed the waste storage area to be located in the existing 
ROW to the rear of the site which was considered contrary to C10 and C12 of MDCP 2011 
Part 2.21, as the proposed waste storage area was not located or designed in a manner which 
reduces adverse impacts upon neighbouring properties and on the appearance of the 
premises. The original application did not include separate residential and non-residential 
waste storage areas nor were the waste areas located in a designated waste storage area.  
 
The original application also located the waste storage area outdoors and not suitably 
screened which did comply with C13 of MDCP 2011 Part 2.21.  
Moreover, the original application was considered unsatisfactory as the proposed 
recycling/waste storage area did not provide an unobstructed and continuous accessible path 
of travel between the recycling/waste storage area to the entrance of the proposed shop top 
housing, or to the point where bins are collected did not comply with C26 of MDCP 2011 Part 
2.21. As the shop top dwelling is located on the first floor of an existing building, internal 
works would be required within the building to ensure that a route of transfer is provided that 
is free of obstructions such as steps, has a minimum wall to wall clearance of 1200mm and 
have a maximum gradient of 1:12. The original proposal did not demonstrate this option, and 
has relied upon legal details which have not been confirmed that the site benefits from using 
the ROW for the purposes of waste storage. 
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The originally proposed waste storage area was consequently considered inconsistent with 
C1 as it was not designed in accordance with appendix 4 of Part 2.21 of the MDCP 2011. At 
the time the proposal was not supported by Council’s Waste Officers, from both a commercial 
and residential perspective.  
To address this matter the amended plans submitted with s8.2 review that have propose 
additional alterations to the first floor to accommodate a garbage chute. The proposal locates 
two 500mm diameter chutes, accessed by a hinged top 900mm high cupboard housing the 
two chutes leading down to the location of the bins – located in a proposed garbage room. 
The garbage chutes are located within the proposed first floor bathroom. The waste storage 
area is to service both the ground floor and first floor tenancies. 
 
The amended plans have also included a designated garbage room on the ground floor within 
the building envelope. The proposed garbage room is to have smooth surface finishes, 
perimeter coving, removable basket trap to floor waste, hot and cold-water supply and a solid 
core door fitted with fixed aluminium louvres for air circulation (as indicated on the revised floor 
plans). 
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The revised plans associated with the review were referred to Council’s Waste Officer who 
has indicated the revised proposal remains unsatisfactory. The revised waste storage design 
still does not provide the ability to separate the residential and non-residential waste. The 
proposed design is to service both the ground floor commercial and the proposed first floor 
residential uses. This design is still considered non-compliant with C1 of Part 2.21 of the 
MDCP 2011 which requires the waste storage area to comply with Appendix 4 of Part 2.21. 
Appendix 4 requires non-residential development recycling/waste storage areas or rooms to 
be able to accommodate separate recycling/waste containers of sufficient size.  

Moreover, as the proposal has not proposed separate commercial/residential waste area, the 
proposal does not comply with C46 and C47 of Part 2.21, which prescribes; 

C46 Mixed use developments must incorporate separate and self-contained waste 
management systems for the residential component and the non-residential component. In 
particular, the development must incorporate separate recycling/waste storage rooms/areas 
for the residential and non-residential components.  
 
C47 The residential waste management system must be designed in accordance with the 
controls in Section 2.21.2.5 and the non-residential waste management system must be 
designed in accordance with the controls in Section 2.21.2.6, so they can efficiently operate 
without conflict.  
 
Given the above the proposed waste storage design is considered unsatisfactory and 
inconsistent with Part 2.21 of the MDCP 2011. 

c. Part 5.1.1 – General Objectives (Commercial and Mixed-Use Development), in that the 
proposal does not improve the environmental amenity of commercial centres or 
demonstrate that the proposed arrangements for waste management and disposal 
promote an accessible and safe environment in accordance with O8 & O10. 

 

Response  
 
Given the concerns remaining with regard to solar access and waste management, it is 
considered that the proposal has not addressed this reason for refusal.  
 
3. The proposed development is inconsistent and has not demonstrated compliance with the 

Draft Inner West Local Environmental Plan 2020, which has the weight of imminent and 
certain, pursuant to Section 4.15 (1)(a)(ii) of the Environmental Planning and Assessment 
Act 1979: 

 
a. Clause 1.2(j) & (l) – Aims of Plan, in that the proposal does not protect and enhance 

the amenity for existing and future residents or prevent adverse environmental impacts 
including cumulative impacts. 
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Response  
Given the adverse solar access and waste management concerns that remain with the 
application it is considered that this reason for refusal remains unaddressed. The poor solar 
access and the conflict between the residential and commercial waste will result in poor 
amenity for future residents. 
 
4. The proposal will result in adverse environmental impacts in the locality, pursuant to Section 

4.15 (1)(b) of the Environmental Planning and Assessment Act 1979. 
 
Response 
 
The proposal will have an adverse environmental impact in the locality. The proposed 
amended design does not present an appropriate amenity outcome for future residents in the 
locality.  
 
5. The adverse environmental impacts of the proposal mean that the site is not considered 

to be suitable for the development as proposed, pursuant to Section 4.15 (1)(c) of 
the Environmental Planning and Assessment Act 1979. 

 
Response 
 
Given the adverse solar access impacts and concerns with the waste management the site 
remains unsuitable for the proposed development. 
 
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 
 

Section 4.16 (1) of the SEPP requires the consent authority not consent to the 
carrying out of any development on land unless: 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
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(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site.  
 
A search of Councils records does not indicate any knowledge or incomplete knowledge of 
uses listed within Table 1 of the contaminated land planning guidelines. 
 
 
5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: BASIX) 

2004  

 
The applicant has included a BASIX Certificate (certificate number: 1260446S) as part of the 
lodgment of the 8.2A Review (lodged within 3 months of the date of the lodgment of this 
application) in compliance with the EP&A Regulation 2021. 
 
5(a)(iii) Marrickville Local Environmental Plan 2011 (MLEP 2011) 

 
The application was assessed against the following relevant sections of the Marrickville Local 
Environmental Plan 2011: 
 
Section 1.2 - Aims of the Plan 

 
The proposal is inconsistent with aims (b) and (h) under this Clause. As detailed above in 
this report, the proposal does not satisfactorily protect residential amenity as a result 
increasing the site’s residential density without appropriate amenity consideration and the 
proposal fails to provide a high standard of design in the private domain. 
 
Section 2.3 - Zone objectives and Land Use Table 
 
The site is zoned B2- Local Centre under MLEP 2011. The MLEP 2011 defines the 
development as: 
 
shop top housing means one or more dwellings located above the ground floor of a building, 
where at least the ground floor is used for commercial premises or health services facilities. 
 
It is considered that the proposal is consistent with the relevant objectives of the zone, as it 
will provide employment opportunities and housing that is connected to a permissible non-
residential use. 
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Section 2.7 – Demolition 
 

Clause 2.7 of the MLEP 2011 states that the demolition of a building or work may be carried 
out only with development consent. The application seeks consent for demolition works.  
 
Section 4.3 - Height of buildings & Section 4.4 - Floor space ratio (Development Standards) 
 
The following table provides an assessment of the application against the development 
standards: 
 

Control Proposed Compliance 
Clause 4.3 
Height of 
building 

Maximum 20m Yes 
Proposed 8.12m (no change from 

existing) 
Variation N/A 

Clause 4.4 
Floor space ratio 
(FSR) 

Maximum 2.5:1 or 306.05sqm Yes 
Proposed 1.68:1 or 205.93sqm 
Variation N/A 

Clause 4.5 
Calculation of FSR and 
site area 

The site area and floor space ratio for the 
proposal has been calculated in accordance with 
the clause. 

Yes 

 
Section 6.5 - Development in areas subject to aircraft noise 
 
The site is located within the ANEF 20-25 contour. 
 
The proposal is capable of satisfying this clause and if the application were to be 
recommended for approval, a condition would be included in the recommendation to ensure 
that the proposal would meet the relevant requirements of Table 3.3 (Indoor Design Sound 
Levels for Determination of Aircraft Noise Reduction) in AS 2021:2015, thereby ensuring the 
proposal’s compliance with the relevant provisions Cl. 6.5 MLEP 2011 and Part 2.6 of the 
MDCP 2011, respectively. 
 
5(b) Draft Environmental Planning Instruments 
 
Inner West Local Environmental Plan 2022 

The Inner West Local Environmental Plan 2022 (IWLEP 2022) was gazetted on 12 August 
2022. As per Section 1.8A – Savings provisions, of this Plan, as the subject application was 
made before the commencement of this Plan, the application is to be determined as if the 
IWLEP 2022 had not commenced.  
 
Section 4.15(1)(a)(i) of the EPA Act 1979 requires consideration of any Environmental 
Planning Instrument (EPI), and Section 4.15(1)(a)(ii) also requires consideration of any EPI 
that has been subject to public consultation. The original DA application was lodged on 15 
February 2022, on this date, the IWLEP 2022 was a draft EPI, which had been publicly 
exhibited and was considered imminent and certain. 
 
Given the adverse solar access and waste management concerns that remain with the 
application it is considered that the proposal remains inconsistent with the aims of the draft 
EPI in that it does not protect and enhance the amenity for existing and future residents or 
prevent adverse environmental impacts including cumulative impacts. The restrictive solar 
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access and the conflict with the residential and commercial waste management will result in 
poor amenity for future residents and commercial tenants. 
 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of the Marrickville Development Control Plan 2011.  
 
The following provides discussion of the relevant issues: 
 

MDCP 2011 Part of MDCP 2011 Compliance 

Part 2.1 – Urban Design No – See discussion 
Part 2.7 – Solar Access and Overshadowing  No – See discussion 
Part 2.10 – Parking No – See discussion  
Part 2.18 – Landscaping and Open Space No – See discussion 
Part 2.21 – Site Facilities and Waste Management No – See discussion  
Part 5 – Commercial and Mixed-Use Development No – See Discussion  
Part 9 – Strategic Context Yes 

 
Part 2.1 – Urban Design 
 
The proposal is not considered consistent with Principle 3 of Part 2.1 with regard to 
complementary mix of uses. The proposal has not demonstrated the proposed residential and 
existing ground floor commercial tenancy are able to function independently of each other as 
the waste management is not able to work separately.  
 
This matter has arisen after an assessment of the 8.2A review and the amended waste 
management arrangement.  
 
Part 2.7 – Solar Access and Overshadowing  
 
The concerns relating to solar access are detailed previously in this report under section 4(c). 
The proposal remains unsatisfactory with regard to this section of the DCP. 
 
Part 2.10 – Parking  
 
Part 2.10 of MDCP 2011 requires a total of 0.8 car parking spaces to be provided for a 2-
bedroom shop top housing development. The application proposes no additional car parking; 
however, this is considered acceptable for the following reasons: 
 

• Given the site constraints regarding the existing building, the Right of Way to the 
rear of the site and adjoining a classified road, there is no scope to provide additional 
on-site car parking; and 

• As a result of the site’s location within Marrickville Town Centre, the site is well 
serviced by public transport between buses and its proximity to Marrickville Train 
Station. 
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Part 2.18 – Landscaping and Open Space 
 
The revised proposal still does not provide adequate solar access to the courtyard POS area. 
The matter of solar access is discussed under section 4 (c) of the report. The proposal is 
therefore inconsistent with C4 of this section of the DCP as C4(ii) requires developments to 
comply with solar access under Part 2.7 providing a minimum of 2 hours of solar access to 
principal living areas and private open space. 
  
Part 2.21 – Site Facilities and Waste Management 
 
The concerns relating to waste management are detailed previously in this report under 
section 4(c). The proposal is still considered unsatisfactory with regard to this section of the 
DCP. 
 
Part 5 – Commercial and Mixed-use development 
 
Having regard to the issues of sunlight access and waste management it is considered the 
proposal is still inconsistent with 5.1.1 General Objectives (Commercial and Mixed-Use 
Development), in that the proposal does not improve the environmental amenity of commercial 
centres or demonstrate that the proposed arrangements for waste management and disposal 
promote an accessible and safe environment in accordance with O8 and O10. 
 
5(d) The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will have significant adverse 
impacts upon the locality and occupants of the building having regard to waste management. 
 
5(e)  The suitability of the site for the development 
 

It is considered that the proposal will have an adverse impact for future occupants of the site, 
and therefore it is considered that the site is unsuitable to accommodate the proposed 
development. 
 
5(f)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 1 submission was received in response to the 
initial notification. 
 
The submission raised the following concerns which are discussed under the respective 
headings below: 
 
Issue:               Inadequate information regarding stormwater management  
 
Comment:       The original application was reviewed by Councils Development Engineer. The 

proposed development was considered satisfactory from an engineering 
perspective. The proposed review does not generate any additional 
engineering matters of consideration that would alter the original conclusion. It 
is noted that if the development were to be approved the engineering conditions 
recommended would be included as part of conditions of consent.  
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Issue:             Concerns regarding to the adherence of the revised waste management 

arrangement  
 
Comment:       As indicated in the report the revised proposal has addressed to a certain extent 

the waste management concerns by providing the internal garbage chutes and 
relocating the waste storage area to within the building envelope. However 
concerns are still maintained regarding the separation of the commercial and 
residential waste and therefore the application is not supported.  

 
5(g)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant EPIs, and by Council ensuring that any adverse effects on the surrounding area and 
the environment are appropriately managed. 
 
As detailed within this report, given the several inconsistencies with relevant EPIs and the 
MDCP 2011, which results in adverse impacts on future tenants and the surrounds, the 
proposal is not considered to be in the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

 
 
7. Conclusion 
 
The proposal does not comply with the aims, objectives and design parameters contained in 
Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 2011.  
 
The development would result in significant amenity impacts and is not considered to be in 
the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 
 
  

Referrals Summary of Response 
Building Certification No objections. 
Waste Management 

 
Not supported, as discussed under Section 4(c) above. 
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8. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. REV/2022/0035 for a S8.2 
Review of DA/2022/0069, refused on14 September 2022, for alterations to the existing 
first floor for use as a dwelling at 237 Marrickville Road, Marrickville for the following 
reasons: 

 
1. The proposed development is inconsistent and has not demonstrated compliance with 

the Marrickville Local Environmental Plan 2011, pursuant to Section 4.15 (1)(a)(i) of 
the Environmental Planning and Assessment Act 1979: 

 
a. Clause 1.2(b) & (h) - Aims of Plan, in that the proposal does not satisfactorily 

protect residential amenity and fails to promote a high standard of design. 

 
2. The proposed development is inconsistent and has not demonstrated compliance with the 

Marrickville Development Control Plan 2011, pursuant to Section 4.15 (1)(a)(iii) of 
the Environmental Planning and Assessment Act 1979 as follows: 

a. Part 2.1 – Principle 3 -Complementary mix of uses and types. The proposal has not 
demonstrated the proposed residential and existing ground floor commercial are able 
to operate independently of each other as the waste management is combined. In this 
instance the proposed mixed uses are not complimentary and present as a poor urban 
design outcome. 
 

b. Part 2.7 – Solar access and overshadowing, in that insufficient information has been 
provided, notwithstanding assessment indicates that the proposal fails to be sited and 
designed to maximise direct solar access to the subject site in accordance with O2, C1 
and C9 of Part 2.7 and O7 and C26 of Part 2.18 of the Marrickville Development Control 
Plan 2011 

c. Part 2.21 – Site Facilities and Waste Management, in that the submitted waste 
management plan (WMP) has not provided all of the required information to 
demonstrate satisfactory waste management practices for shop top housing 
developments, the recycling/waste storage area is not designed in accordance with the 
requirements in Appendix 4 under Part 2.21.7, the recycling/waste storage area is 
proposed to be shared between the residential and non-residential uses. Therefore, the 
proposal is not considered to be in accordance with O1, O2, O3, C1 and C46. 

 
d. Part 5.1.1 – General Objectives (Commercial and Mixed-Use Development), in that the 

proposal does not improve the environmental amenity of commercial centres or 
demonstrate that the proposed arrangements for waste management and disposal 
promote an accessible and safe environment in accordance with O8 and O10. 
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3. The proposed development is inconsistent and has not demonstrated compliance with the 
Draft Inner West Local Environmental Plan 2020, which has the weight of imminent and 
certain, pursuant to Section 4.15 (1)(a)(ii) of the Environmental Planning and Assessment 
Act 1979v having regard to the following: 

 
a. Clause 1.2(j) & (l) – Aims of Plan, in that the proposal does not protect and enhance 

the amenity for existing and future residents or prevent adverse environmental impacts 
including cumulative impacts. 

 
4. The proposal will result in adverse environmental impacts in the locality, pursuant to 

Section 4.15 (1)(b) of the Environmental Planning and Assessment Act 1979. 
 

5. The adverse environmental impacts of the proposal mean that the site is not considered 
to be suitable for the development as proposed, pursuant to Section 4.15 (1)(c) of 
the Environmental Planning and Assessment Act 1979. 
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Attachment A – Plans of proposed development 
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Attachment B – Draft conditions in the event of approval 
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Attachment C - Determination DA/2022/0069  
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