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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2022/0228 
Address 310 Norton Street LEICHHARDT  NSW  2040 
Proposal Demolition of existing 1-storey building and proposed new 4-

storey shop top development with basement parking with 6 
residential units and commercial space at ground floor. 

Date of Lodgement 30 March 2022 
Applicant Tracee Lim 
Owner Welker Glass Blocks Constructions Pty Ltd 
Number of Submissions Initial: 8 
Value of works $3,275,040.00 
Reason for determination at 
Planning Panel 

SEPP 65, FSR variation  

Main Issues FSR variation, zone requirements, urban design  
Recommendation Refusal 
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Conditions in the event of approval 

 

LOCALITY MAP 

Subject 
Site 

 

Objectors 
 N 

Notified 
Area 

 

Supporters 
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for the demolition of an 
existing single storey building and construction of a four storey shop top development with 
basement parking with 6 residential apartments and a commercial space at ground floor, at 
310 Norton Street, Leichhardt. The application was notified to surrounding properties and 8 
submissions were received in response to the initial notification. 
 
The main issues that have arisen from the application include:  
 

• Variation to FSR development standard; 
• Inconsistent with the zone objectives; 
• Poor urban design outcomes; 
• Adverse visual bulk and amenity impacts to adjoining properties; 
• Poor internal amenity for the residential units;  
• Inconsistent with the desired future character of the area 

 
The non-compliances are not acceptable and therefore the application is recommended for 
refusal.  
 
2. Proposal 
 
The proposal seeks consent for the the demolition of the existing single storey building and 
construction of a four storey shop top development with basement parking with 6 residential 
units and commercial space at ground floor. Specifically the works are as follows:  

• Basement carparking for 6 x car spaces including two car stacker systems, 4 x bicycle 
parking, bin storage area, service room and storage areas for the residential units; 

• Ground floor to comprise of retail space, accessible toilet and studio unit; 
• Level one to comprise of 2 x 2 bedroom units; 
• Level two to comprise of 1 x 2 bedroom unit and 1 x 1 bedroom unit 
• Level 3 to comprised of 1 x 3 bedroom unit  
• Landscaping and communal open space area is to be located within the rear setback.  

 
3. Site Description 
 
The subject site is located on the western side of Norton Street, between William Street and 
City West Link. The site consists of a single allotment and is generally rectilinear in shape with 
a total area of 306.6sqm. 
 
The site has a frontage to Norton Street of 10.06 metres and a depth of 30.48m and an 
approximate fall of 1.35m from the front to the rear of the site. The subject site supports a 
single storey commercial building with a driveway contained within the southern side setback.  
 
The adjoining properties to the north of the site consist of three storey mixed use 
developments whilst to the south and west of the site are single storey detached residential 
dwellings.  
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Land zoning map (subject site outlined in red) 

 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Surrounding properties 
 
314 Norton Street, Leichhardt  
Application Proposal Decision & Date 
D/2002/179 
 

Demolition of an existing building and erection of a new 
four storey building containing commercial at ground 
floor level with two residential dwellings above and 
basement carparking. 

Approved 
16/10/2002 

D/2006/247 
 

Demolition of all structures on site and construction of 
three-storey mixed use commercial residential building 
including four commercial tenancies, six residential 
units and basement carparking for eleven vehicles. 

Approved, 
16/07/2007 

M/2007/192 
 

Section 96 modification of development consent 
D/2006/247 which approved demolition of all structures 
on site and construction of three-storey mixed use 
commercial residential building including four 
commercial tenancies, six residential units and 

Approved, 
3/08/2007 
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Application Proposal Decision & Date 
basement carparking for eleven vehicles. Modification 
seeks to change Condition 11 to reduce amount of 
footpath bond required. 

M/2008/114  
 

Section 96 modification to development consent 
D/2006/247 which approved the construction of three-
storey mixed-use development. The modification seeks 
to delete an opening on the northern elevation, 
adjacent to the driveway. 

Refused, 
9/07/2008 

M/2009/20 
 

Section 96 modification to development consent 
D/2006/247 which approved the construction of three-
storey mixed-use development. The modification seeks 
to delete an opening on the northern elevation, 
adjacent to the driveway. 

Approved, 
196/03/2009 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
12/08/2022 Request for additional information sent to the applicant requesting 

design amendments and additional information to address the 
outstanding FSR variation, zone requirements, urban design, design 
verification statement, vehicular access, tree root mapping and 
submissions.  

15/09/2022 Additional information provided by the applicant including SEPP 65 
design report, revised plans and arborist report.  

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy No. 65—Design Quality of Residential Apartment 

Development 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Industry and Employment) 2021 
• State Environmental Planning Policy (Transport and Infrastructure) 2021 
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
The following provides further discussion of the relevant issues:  
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5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is evidence of contamination on the site.  
 
The applicant has prepared a preliminary site investigation, detailed site investigation and 
remedial action plan. The remedial action plan provided with the application concludes:  
 
“Based on the assessment undertaken by Alliance of site history information, fieldwork 
observations and data, and laboratory analytical data, in the context of the proposed land use 
scenario and objectives of this project, Alliance considers that the remediation objective can 
be achieved, and the site made suitable for the proposed mixed-use (residential and 
commercial) land use scenario, subject to the implementation of the following remediation 
works, detailed below: 

• Stage 1 - Notification and Planning Requirements. 
• Stage 2 - Site Preparation. 
• Stage 3 - Data gap closure investigations relating to groundwater and soils within the 

building footprint. 
• Stage 4 - Remedial excavation and validation of contamination points. 
• Stage 5 - Waste classification: In-situ and stockpile waste classification. 
• Stage 6 - Offsite disposal of contaminated soils and remaining soils. 
• Stage 7 - Validation Report preparation.” 

 
On the basis of this report the consent authority can be satisfied that the land will be suitable 
for the proposed use and that the land can be remediated. 
 
5(a)(ii) State Environmental Planning Policy No 65 - Design Quality of 

Residential Apartment Development  

 
Apartment Design Guide 
 
The development is subject to the requirements of SEPP 65, which prescribes nine design 
quality principles to guide the design of residential apartment development and to assist in 
assessing such developments. The principles relate to key design issues including context 
and neighbourhood character, built form and scale, density, sustainability, landscape, 
amenity, safety, housing diversity and social interaction and aesthetics.  
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A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the development 
and demonstrates, in terms of the Apartment Design Guide (ADG), how the objectives in Parts 
3 and 4 of the guide have been achieved. 
 
The development is not acceptable having regard to the nine design quality principles. The 
comments from the Architectural Excellence Design Review Panel have been provided below 
and have been considered as part of the assessment of the application:  
 
Principle 1 – Context and Neighbourhood Character 
“Good design responds and contributes to its context. Context is the key natural and built 
features of an area, their relationship and the character they create when combined. It also 
includes social, economic, health and environmental conditions. Responding to context 
involves identifying the desirable elements of an area’s existing or future character. Well 
designed buildings respond to and enhance the qualities and identity of the area including the 
adjacent sites, streetscape and neighbourhood. Consideration of local context is important for 
all sites, including sites in established areas, those undergoing change or identified for 
change.” 
a) The Panel notes limited activation achieved for the Norton Street frontage as a majority of 

lot width is occupied by a vehicular driveway and a pedestrian entry foyer.  
b) The Panel discussed zoning requirements and notes that residential use is permissible at 

the rear portion on the ground floor. However, it is the Panel’s view that removal of the 
rear studio apartment (though removing an accessible apartment) and reconfiguration of 
ground floor planning would allow a more generous lobby and a more viable 
commercial/retail area on the ground floor, perhaps sharing a view to the rear garden. 

 
Principle 2 – Built Form and Scale 
“Good design achieves a scale, bulk and height appropriate to the existing or desired future 
character of the street and surrounding buildings. Good design also achieves an appropriate 
built form for a site and the building’s purpose in terms of building alignments, proportions, 
building type, articulation and the manipulation of building elements. Appropriate built form 
defines the public domain, contributes to the character of streetscapes and parks, including 
their views and vistas, and provides internal amenity and outlook.” 
a) The Panel notes that the proposed built form has not been established through urban 

design analysis of the existing context, in particular its lack of consideration of recently 
approved mixed use proposals along Norton Street (around the subject site). The Panel 
does not support the 4 storey height and bulk as the built form appears visually imposing 
on the Norton Street public domain. 

b) The Panel also had concern regarding visual and amenity impacts created by a 4 storey 
unarticulated built form on the single storey cottage to the immediate south. The proposal 
would also block the sub-floor ventilation to that cottage and remove access for 
maintenance.   
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c) The Panel recommends that the proposed built form should comprise a 2 storey building 
base with an upper level setback for the third level. This upper floor could only be 
supported if the visual and overshadowing impacts on the public domain and the adjoining 
cottage to the south are successfully resolved. Consideration could also be given to setting 
back from the south boundary to reduce amenity impacts on the adjacent cottage and for 
light and ventilation. 

d) The Panel notes that the basement carpark is open and connected to the lightwell serving 
the residential apartments above. The proposed open configuration is likely to create 
problematic fire isolation, air quality and acoustic amenity issues. 

e) The potential NCC compliance issues with openings in the lightwell abutting the southern 
boundary need to be reviewed by/with a suitably qualified certifier. Compliance may mean 
these openings would not provide the necessary light and ventilation 

f) The amenity and quality of the ground floor will be further compromised after incorporating 
realistically sized building services requirements, for example – mailboxes, fire hydrant 
booster valve, pump room, fire indicator panel, meters panel, main switch board, 
communications, etc. 

 
Principle 3 – Density 
“Good design achieves a high level of amenity for residents and each apartment, resulting in 
a density appropriate to the site and its context. Appropriate densities are consistent with the 
area’s existing or projected population. Appropriate densities can be sustained by existing or 
proposed infrastructure, public transport, access to jobs, community facilities and the 
environment.” 
a) The Panel notes that a maximum permissible floor space ratio of 1:1 applies to the site. 

An additional 0.5:1 would be offered by Council if the proposal achieves urban design and 
street activation required by the controls. The Panel further discussed that given the extent 
of built form recommendations offered in this AEDRP Report, the potential 1.5:1 floor 
space ratio is unlikely to be achievable on this site. 

b) The Panel recommends that to achieve the available FSR, the applicant should investigate 
an alternative redevelopment strategy based on lot amalgamation with the adjoining 
property/properties to the south. This could offer potential to satisfy Councils requirements. 

 
Principle 4 – Sustainability 
“Good design combines positive environmental, social and economic outcomes. Good 
sustainable design includes use of natural cross ventilation and sunlight for the amenity and 
liveability of residents and passive thermal design for ventilation, heating and cooling reducing 
reliance on technology and operation costs. Other elements include recycling and reuse of 
materials and waste, use of sustainable materials, and deep soil zones for groundwater 
recharge and vegetation.”  
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a) The Panel expects that key targets established within the ADG for solar access and natural 
cross ventilation are met by the proposal. The scheme submitted does not in the panel’s 
view achieve adequate cross ventilation and solar access. Similarly, the Panel encourages 
commitment to further sustainability targets for water, energy and waste efficiency.  

b) The Panel notes that the proposal benefits from an east-west orientation to achieve direct 
midwinter solar access to all apartments from the morning and afternoon sun. However, 
the Panel notes that in its current configuration, direct solar access to living areas is 
compromised since the living areas are located behind the balconies. A suggested 
strategy for maximising solar access is to extend the living areas out to the building 
perimeter. In this suggested configuration the balconies would be located in front of 
bedrooms and adjacent to the living rooms. This suggested staggered arrangement would 
enable direct solar access to both – living areas and balconies, to meet the ADG criteria 
4A-1. 

c) The Panel is unconvinced that compliant natural cross ventilation is achieved, as the plan 
relies on opening bedroom windows into the light well and few living spaces are cross 
ventilated. Ventilation from small lightwells should be limited to bathrooms and non-
habitable spaces. Consideration could be given for specifically designed ventilation stacks 
and solar chimneys.  

d) The Panel encourages provision of ceiling fans to all habitable areas. Floor-to-floor and 
floor-to ceiling heights should be both ADG compliant and adjusted to allow the use of 
ceiling fans. 

e) The applicant is encouraged to include a rooftop photovoltaic system for environmental 
benefits, including power/lighting to common areas. 

f) Provision of a rainwater tank should be considered to allow collection, storage and reuse 
within the site. 

 
Principle 5 – Landscape 
“Good design recognises that together landscape and buildings operate as an integrated and 
sustainable system, resulting in attractive developments with good amenity. A positive image 
and contextual fit of well designed developments is achieved by contributing to the landscape 
character of the streetscape and neighbourhood Good landscape design enhances the 
development’s environmental performance by retaining positive natural features which 
contribute to the local context, co-ordinating water and soil management, solar access, micro-
climate, tree canopy, habitat values, and preserving green networks. Good landscape design 
optimises usability, privacy and opportunities for social interaction, equitable access, respect 
for neighbours’ amenity, provides for practical establishment and long term management.” 
a) The communal open space should include a garden with an appropriately sized canopy 

tree species and shrubs, to improve the interface with the adjoining low density residential 
sites to the west and to improve the amenity of the ground floor uses. The panel notes no 
deep soil planting is provided - the rear garden is over the underground car parking.  



Inner West Local Planning Panel ITEM 3 
 

PAGE 267 

 
Principle 6 – Amenity 
“Good design positively influences internal and external amenity for residents and neighbours. 
Achieving good amenity contributes to positive living environments and resident well being. 
Good amenity combines appropriate room dimensions and shapes, access to sunlight, natural 
ventilation, outlook, visual and acoustic privacy, storage, indoor and outdoor space, efficient 
layouts and service areas, and ease of access for all age groups and degrees of mobility.” 
a) The Panel discussed internal residential amenity issues arising from the shape and 

configuration of the combined living, dining and kitchen areas of most apartments. These 
spaces need to be re-planned to improve efficiency and flexibility of layouts, and adequate 
circulation space for the residents. Furniture must be drawn to scale on the plans.  

b) The Panel notes the disproportionate size of the balcony areas between the 1 and 2 Bed 
units on Level 1 and recommends the planning on this level be reviewed. 

 
Principle 7 – Safety 
“Good design optimises safety and security, within the development and the public domain. It 
provides for quality public and private spaces that are clearly defined and fit for the intended 
purpose. Opportunities to maximise passive surveillance of public and communal areas 
promote safety .A positive relationship between public and private spaces is achieved through 
clearly defined secure access points and well lit and visible areas that are easily maintained 
and appropriate to the location and purpose.” 
 
No discussion 
 
Principle 8 – Housing Diversity and Social Interaction 
“Good design achieves a mix of apartment sizes, providing housing choice for different 
demographics, living needs and household budgets. Well designed apartment developments 
respond to social context by providing housing and facilities to suit the existing and future 
social mix. Good design involves practical and flexible features, including different types of 
communal spaces for a broad range of people, providing opportunities for social interaction 
amongst residents.” 
 
No discussion 
 
Principle 9 – Aesthetics 
“Good design achieves a built form that has good proportions and a balanced composition of 
elements, reflecting the internal layout and structure. Good design uses a variety of materials, 
colours and textures. The visual appearance of well designed apartment development 
responds to the existing or future local context, particularly desirable elements and repetitions 
of the streetscape.”  
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a) The face bricks used in the street elevation should continue around the side walls to ensure 
that a more robust material with an integral finish is considered for these walls which will 
be visible from the surrounding public domain. The Panel considers that rendered and 
painted surfaces should be avoided due to the anticipated longevity and life-cycle costs 
and the limited access for maintenance. The panel notes that the use of bricks as an 
applied finish as proposed, rather than in a traditional form, is inconsistent with the 
character of the area and the nature of the material. 

 
Apartment Design Guide 
 
The Apartment Design Guide (ADG) contains objectives, design criteria and design guidelines 
for residential apartment development. In accordance with Section 6A of the SEPP certain 
requirements contained within LDCP2013 do not apply. In this regard the objectives, design 
criteria and design guidelines set out in Parts 3 and 4 of the ADG prevail.  
 
The following provides further discussion of the relevant issues: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
• Communal open space (COS) has a minimum area equal to 25% of the site. 
• Developments achieve a minimum of 50% direct sunlight to the principal usable part of 

the communal open space for a minimum of 2 hours between 9 am and 3 pm on 21 
June (mid-winter). 

 
Comment: The subject site requires 76.4sqm of COS, the proposal includes 79sqm (27.7%) 
COS contained within the rear setback. The COS receives adequate solar access in 
compliance with the requirements under this part.  
 
Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 

Site Area Minimum Dimensions Deep Soil Zone  
(% of site area) 

Less than 650m2 - 7% 
 
Comment: The subject site requires 21.5sqm of deep soil planting, the proposal provides 
15.7sqm (5.1%) of deep soil planting within the south west corner of the site. The shortfall in 
deep soil zones is acceptable given the subject site is located within a business zone and the 
COS provided includes low level planting.  
 
Visual Privacy/Building Separation 
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:  
 

Building Height Habitable rooms and 
balconies 

Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 
  



Inner West Local Planning Panel ITEM 3 
 

PAGE 269 

 
The ADG prescribes the following minimum required separation distances from buildings 
within the same site: 
 

Up to four storeys/12 metres 
Room Types Minimum Separation 
Habitable Rooms/Balconies to Habitable Rooms/Balconies 12 metres 
Habitable Rooms to Non-Habitable Rooms 9 metres 
Non-Habitable Rooms to Non-Habitable Rooms 6 metres 

 
Comment: The site is in a B2 land use zone with R1 zoned land located to the west. Therefore, 
in accordance with the provisions under this part “at the boundary between a change in zone 
from apartment buildings to a lower density area, increase the building setback from the 
boundary by 3m”. With this considered, a 9m setback from the boundary is required. Details 
of the proposed setbacks to the rear boundary and adjoining dwelling (77 James Street, 
Leichhardt).  
 
Floor Setback distance from rear boundary Setback distance to rear dwelling 

Balcony Room Balcony Room 
Ground 5.7m 8m 11.7m 14m 
First 7m 8m 13m 14m 
Second 7m 9m 13m 15m 
Third 8m 9.5m 17m 15.5m 

 
As detailed in the table above, all units located at the rear of the building do not comply with 
the numerical requirements under this part. This has the potential to result in adverse impacts 
to adjoining development by way of overlooking and the excessive bulk presenting to adjoining 
properties is unsatisfactory.   
 
 
 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 
• Living rooms and private open spaces of at least 70% of apartments in a building receive 

a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-winter. 
• A maximum of 15% of apartments in a building receive no direct sunlight between 

9.00am and 3.00pm at mid-winter. 
 
Comment: By virtue of the proposed design, whilst the balconies are likely to comply with the 
prescribed criteria, as noted by Council’s Architectural Excellence and Design Review Panel 
“…that in its current configuration, direct solar access to living areas is compromised since the 
living areas are located behind the balconies.” The proposal has the ability to be designed in 
a manner which maximises solar access to the units but in its current form fails to do so. 
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Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 
• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 

building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
Comment: In accordance with the design guidance under Objective 4B - Light wells are not 
the primary air source for habitable rooms. The units on the ground and first floor are reliant 
on the centrally located void at the southern boundary of the subject site. With the desired 
future character and zoning considered, it is likely that the adjoining properties to the south 
will be redeveloped into mixed use developments similar to that north of the subject site. With 
this considered, the void will in effect become a light well, resulting in a poor ventilation for the 
majority of the units. The proposal’s reliance on the side boundary to provide 
ventilation/amenity to the units on the first and second floor results in a poor amenity outcome 
and is not supported.  
 
Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 

Minimum Ceiling Height  
Habitable Rooms 2.7 metres 
Non-Habitable 2.4 metres 
Attic Spaces 1.8 metres edge of room with a 30 degree 

minimum ceiling slope 
If located in mixed used area  3.3 for ground and first floor to promote 

future flexibility of use 
 
Comment: The celling heights comply under the provisions of this part.  
 
Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 35m2 

1 Bedroom apartments 50m2 

2 Bedroom apartments 70m2 

3 Bedroom apartments 90m2 

 
Note: The minimum internal areas include only one bathroom. Additional bathrooms increase 

the minimum internal area by 5m2 each. A fourth bedroom and further additional 
bedrooms increase the minimum internal area by 12m2 each. 

  



Inner West Local Planning Panel ITEM 3 
 

PAGE 271 

 
Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 
• Every habitable room must have a window in an external wall with a total minimum glass 

area of not less than 10% of the floor area of the room. Daylight and air may not be 
borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
• Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
• Living rooms or combined living/dining rooms have a minimum width of: 

 3.6 metres for studio and 1 bedroom apartments. 
 4 metres for 2 and 3 bedroom apartments. 

• The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 

 
Comment: The apartment sizes, dimensions and floor to ceiling heights comply with the 
provisions of this part.  
 
Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 
Studio apartments 4m2 - 
1 Bedroom apartments 8m2 2 metres 
2 Bedroom apartments 10m2 2 metres 
3+ Bedroom apartments 12m2 2.4 metres 

 
Note: The minimum balcony depth to be counted as contributing to the balcony area is 
1 metres. 
 

The ADG also prescribes for apartments at ground level or on a podium or similar structure, a 
private open space is provided instead of a balcony. It must have a minimum area of 15m2 
and a minimum depth of 3 metres. 
 
Comment: All units except for Unit 6 (3 bedroom) comply with the minimum balcony size 
requirements prescribed. Unit 6 includes three balconies comprising of a total combined area 
of 30sqm, the minimum depth proposed for the rear, central and front balcony are 1.6m, 
800mm and 1.3m respectively. Whilst the total area provided for Unit 6 exceeds the minimum 
requirement, the depths proposed are less than the minimum required and do not provide 
sufficient depth to allow for reasonable amenity to service the unit.  
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Common Circulation and Spaces 
 
The ADG prescribes the following requirements for common circulation and spaces: 
 
• The maximum number of apartments off a circulation core on a single level is 8. 
• For buildings of 10 storeys and over, the maximum number of apartments sharing a 

single lift is 40. 
 
Comment: The common circulation and spaces comply under the provisions of this part.  
 
Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 4m3 

1 Bedroom apartments 6m3 

2 Bedroom apartments 8m3 

3+ Bedroom apartments 10m3 

 
Note: At least 50% of the required storage is to be located within the apartment. 
 
Comment: The storage facilities included as part of the proposal comply under the provisions 
of this part.  
 
 
5(a)(iii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  

 
A BASIX Certificate was submitted with the application. 

5(a)(iv) Local Environmental Plans  

 
Inner West Local Environmental Plan 2022 

The Inner West Local Environmental Plan 2022 (IWLEP 2022) was gazetted on 12 August 
2022. As per Section 1.8A – Savings provisions, of this Plan, as the subject application was 
made before the commencement of this Plan, the application is to be determined as if the 
IWLEP 2022 had not commenced.  

Section 4.15(1)(a)(i) of the EPA Act 1979 requires consideration of any Environmental 
Planning Instrument (EPI), and Section 4.15(1)(a)(ii) also requires consideration of any EPI 
that has been subject to public consultation. The subject application was lodged on 30 March 
2022, on this date, the draft IWLEP 2020 had been publicly exhibited and was considered 
imminent and certain.   
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The draft EPI contained the following amended provisions:  

• Changes to the aims of the plan; 
• Changes to the objectives of the zone 

 
The development is considered unacceptable having regard to the provisions of the Draft EPI 
for the following reasons:  

• The proposal is contrary to Clause 1.2(2)(h) - Aims of Plan – as the proposal fails 
create a high quality urban place through the application of design excellence in all 
elements of the built environment and public domain. The form, height, bulk and scale 
are out of character having regard to adjoining development and the proposal results 
in adverse impacts on adjoining development.  

 

Leichhardt Local Environmental Plan 2013 (LLEP 2013) 
The application was assessed against the following relevant sections of the Leichhardt Local 
Environmental Plan 2013: 

• Section 1.2 - Aims of the Plan 
• Section 2.3 - Zone objectives and Land Use Table 
• Section 2.7 - Demolition 
• Section 4.4 – Floor Space Ratio 
• Section 4.4A - Exception to maximum floor space ratio for active street frontages 
• Section 4.5 - Calculation of floor space ratio and site area 
• Section 4.6 - Exceptions to development standards 
• Section 6.1 - Acid Sulfate Soils 
• Section 6.2 - Earthworks 
• Section 6.4 - Stormwater management 
• Section 6.8 - Development in areas subject to aircraft noise 
• Section 6.13 - Diverse housing 
• Section 6.11 Residential accommodation in Zone B1 and Zone B2 

 
Section 1.2 Aims of the Plan  
 
Due to the concerns raised elsewhere in this report with respect poor urban design and 
architectural outcomes, adverse visual bulk and scale impacts, overshadowing, extensive 
FSR variance and incompatibility with the desired future character, the proposal does not 
comply, and has not demonstrated compliance, with the following provisions of Clause 1.2(2) 
of the LLEP 2013:  

• (b) to minimise land use conflict and the negative impact of urban development on the 
natural, social, economic, physical and historical environment, 

• (d) to promote a high standard of urban design in the public and private domains, 
• (e) tto protect and enhance the amenity, vitality and viability of Leichhardt for existing 

and future residents, and people who work in and visit Leichhardt, 
• (f) to maintain and enhance Leichhardt’s urban environment, 
• (l) to ensure that development is compatible with the character, style, orientation and 

pattern of surrounding buildings, streetscape, works and landscaping and the desired 
future character of the area,  
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Section 2.3 Land Use Table and Zone Objectives  
 
The site is zoned B2 Local Centre under the LLEP 2011. The LLEP 2013 defines the 
development as: 
 
“mixed use development means a building or place comprising 2 or more different land uses.” 
 
Specifically, the proposal comprises of the following permissible uses:  

• Residential flat building means a building containing 3 or more dwellings, but does 
not include an attached dwelling, co-living housing or multi dwelling housing. 

• Commercial premises means any of the following— 
o (a)  business premises, 
o (b)  office premises, 
o (c)  retail premises. 

 
The development is permitted with consent within the land use table. However, the 
development is not consistent with the objectives of the B2 zone. The proposal does not 
comply, or has not demonstrated compliance, with the following provisions of Clause 2.1 of 
the LLEP 2013:  

• To ensure that development is appropriately designed to minimise amenity impacts. 
 
 
Section 4 Principal Development Standards and Section 4.4A - Exception to maximum floor 
space ratio for active street frontages 
 
The proposal seeks approval for a mixed-use development with an active street frontage at 
the ground floor, as such the floor space incentive provisions contained within Clause 4.4A of 
the LLEP 2013 apply to the site if the following provisions have been demonstrated:  
 

“(3) Despite clause 4.4, the maximum floor space ratio for a building on land to which 
this clause applies is 1.5:1 if the consent authority is satisfied that— 
(a) the building will have an active street frontage, and 
(b) the building comprises mixed use development, including residential 
accommodation, and 
(c) the building is compatible with the desired future character of the area in relation to 
its bulk, form, uses and scale.” 

 
The amended proposal has not demonstrated the requirements of 4.3A(3)(c) have been met 
as it is not compatible with the desired future character, results in adverse visual bulk impacts 
to the streetscape and adjoining properties and is disproportionate in form and scale to 
adjoining developments along Norton Street. These matters have been discussed in further 
detail within this assessment report.  
 
Given that the proposal has not demonstrated all the requirements of Clause 4.3A of the LLEP 
2013, the additional floor space provisions cannot be applied in this instance.  
 
With this considered, the maximum FSR permitted for the site in accordance with Clause 4.4 
of the LLEP 2013 is 1:1 (306.6sqm). Council has calculated that the proposal will result in a 
FSR of 1.5:1 (459sqm) this being a variation of 49.7% (152.4sqm) to the development 
standard. A formal request for an exception under the provisions of Clause 4.6 of the LLEP 
2013 has not been provided and as such Council cannot consider the variation.  
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Section 6.11 Residential accommodation in Zone B1 and Zone B2 
 
The proposal seeks approval for a mixed-use development with an active street frontage at 
the ground floor within the B2 Local Centre Zone, as such the floor space incentive provisions 
contained within Clause 4.4A of the LLEP 2013 apply to the site if the following provisions 
have been demonstrated:  
 

(1)  The objective of this clause is to promote residential accommodation as part of 
mixed use developments in business zones to support the vitality of neighbourhood 
and local centres. 
(2)  This clause applies to land in Zone B1 Neighbourhood Centre and Zone B2 Local 
Centre. 
(3)  Development consent must not be granted to development for the purpose of 
residential accommodation on land to which this clause applies unless the consent 
authority is satisfied that— 
(a)  the building comprises mixed use development, including residential 
accommodation, and 
(b)  the building will have an active street frontage, and 
(c)  the building is compatible with the desired future character of the area in relation 
to its bulk, form, uses and scale. 
(4)  In this clause, a building has an active street frontage if all floor space on the 
ground floor of the building on the primary street frontage is used for a purpose other 
than residential accommodation (with the exception of areas for access or service 
purposes). 

 
The amended proposal has not demonstrated the requirements of 6.11(c) have been met as 
it is not compatible with the desired future character, results in adverse visual bulk impacts to 
the streetscape and adjoining properties and is disproportionate in form and scale to adjoining 
developments along Norton Street 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013.  
 
LDCP2013 Compliance 
Part C  
C1.1 Site and Context Analysis No – see discussion 
C1.2 Demolition Yes 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.9 Safety by Design Yes 
C1.10 Equity of Access and Mobility Yes 
C1.11 Parking Yes 
C1.12 Landscaping Yes 
C1.14 Tree Management Yes 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

Yes 
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Part C: Place – Section 2 Urban Character  
C2.2.2.5(d) Norton Street - Residential Sub Area- Distinctive 
Neighbourhood 

No – see discussion  

  
Part C: Place – Section 4 – Non-Residential Provisions  
C4.1 Objectives for Non-Residential Zones No – see discussion 
C4.2 Site Layout and Building Design No – see discussion 
C4.4 Elevation and Materials Yes 
C4.5 Interface Amenity No – see discussion 
C4.6 Shopfronts Yes 
C4.15 Mixed Use No – see discussion 
  
Part D: Energy  
Section 1 – Energy Management Yes 
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes 
D2.2 Demolition and Construction of All Development  Yes 
D2.3 Residential Development  Yes 
D2.4 Non-Residential Development  Yes 
D2.5 Mixed Use Development  Yes 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes 

E1.1.3 Stormwater Drainage Concept Plan  Yes 
E1.2 Water Management  Yes 
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  Yes 
E1.3 Hazard Management  Yes 

 
The following provides discussion of the relevant issues: 
 
C1.0 Site Context and Analysis 
 
The proposed development not been appropriately designed with respect to the site context, 
scale, built form and desired future character. Specifically, the proposal is inconsistent with 
the following objectives:  

• a. existing site conditions on the site and adjacent and nearby properties;  
• b. the development potential of adjoining and nearby sites and the likely impacts on 

the site itself and its neighbours if those properties are developed to their maximum 
potential;  

• c. known future development proposals and development trends in the vicinity of the 
site;  

• d. the potential for amenity impacts such as overshadowing, loss of privacy, views or 
solar access; 

• f. the special qualities of the site and its context including urban design, streetscape 
and heritage considerations; and  



Inner West Local Planning Panel ITEM 3 
 

PAGE 277 

 
The proposal fails to follow the cues of the already constructed development to the north at 
310-314 Norton which provides for greater rear setbacks than what is proposed.  The reduced 
rear setbacks are considered to result in the potential for adverse amenity impacts to adjoining 
development by way or solar access, visual privacy as well as impact of bulk to the rear yard 
of the adjoining low density residential development to the west and south of the site.  
Furthermore the proposed built form is at odds with nearby mixed use development and is 
comparatively overscale. 
 
C2.2.2.5(d) Norton Street - Residential Sub Area- Distinctive Neighbourhood 
 
The provisions under C2.2.2.5(d) Norton Street - Residential Sub Area- Distinctive 
Neighbourhood detail the desired future character of the area, including the pattern of 
development, height, bulk, scale and setbacks. The desired future character provisions require 
infill development to respond to the context area and the unique characteristics of the site. 
The size and scale of the fourth storey is excessive and is not supported as it is contrary to 
the desired future character, results in visual bulk impacts to the streetscape and to the low 
scale residential development to the side and rear of the subject site. Additionally the proposed 
front and rear setbacks are less than the minimum required under this part and are 
inconsistent with the pattern of development. The rear setbacks proposed do not allow for 
adequate separation to protect the residential amenity of the adjoining properties and that of 
the future occupants of the site. The proposal in its current form is not considered to satisfy 
Objective O1 and Controls C1, C5, C6(d)(f) and C7 under this Part. 
 
C4.1 Objectives for Non-Residential Zones 
 
The proposed development not been appropriately designed with respect to the site context, 
scale, built form and desired future character. Specifically, the proposal is inconsistent with 
the objectives O3, O6, O9, O10 and O12.  
 
C4.2 Site Layout and Building Design 
The proposed development not been appropriately designed with respect to the site context, 
scale, built form and desired future character. Furthermore, the proposal is inconsistent with 
the rear building location zone as established by the development to the north of the subject 
site, this being 9m. Specifically, the proposal is inconsistent with objectives O1, O2, O3, O4a, 
O4c, O4d and controls C1, C2, C3, C6, C11, C12, C14, C16 and C17.  
 
C4.5 Interface Amenity 
Insufficient information has been included on the plans provided illustrating the existing and 
proposed overshadowing impacts to the adjoining properties to the south, specifically the 
impacts of all adjoining structures have not been depicted on the plans. In particular the 
proposal has not demonstrated that the adjoining properties will retain the minimum amount 
of reasonable solar access to their rear POS and main living room windows. Furthermore, an 
inadequate rear setback has been provided whereby the proposal fails to mitigate visual 
privacy impacts to the adjoining low density residential properties. The proposal is inconsistent 
with objectives O1d, O1e and controls C8 and C15.  
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C4.15 Mixed Use 
The proposed development not been appropriately designed with respect to the site context, 
scale, built form and desired future character. The excessive scale of the proposal within the 
site context results in overshadowing impacts to the western and southern residential 
dwellings in addition to creating adverse visual bulk impacts to the streetscape and adjoining 
low scale residential dwellings. Furthermore, the residential units proposed have poor access 
to natural ventilation and result in adverse visual privacy impacts to the properties to the rear.  
Specifically, the proposal is inconsistent with objectives O1 and controls C7 a, C7c, C8 and 
C10. 
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality.  
 
5(f)  The suitability of the site for the development 
 

It is considered that the proposal will have an adverse impact on the adjoining properties and 
therefore it is considered that the site is unsuitable to accommodate the proposed 
development.  
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 8 submissions were received in response to the 
initial notification. 
 
The following issues raised in submissions have been discussed in this report: 

- Visual privacy impacts from the rear facing windows and balconies; 
- Overshadowing impacts to adjoining residential properties; 
- Visual bulk impacts to adjoining residential properties; 
- Insufficient landscaping  

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue: Noise impacts during construction  
Comment: If an approval was recommended, suitable conditions would be imposed requiring 
a construction management plan 
 
Issue: Insufficient car parking  
Comment: The proposed development includes car parking in compliance with the LDCP 2013 
car parking provisions.  
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Issue: Damage to adjoining properties during the excavation and construction phase  
Comment: If approval was recommended for the application suitable conditions would be 
imposed requiring a dilapidation report for immediately adjacent properties.  
 
Issue: Cumulative traffic impacts to the local area  
Comment: It is unlikely that the proposed development will result in adverse traffic impacts to 
the area  
 
5(h)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed. The proposal 
is contrary to the public interest as it fails to satisfy Council planning controls and results in 
poor amenity outcomes for neighbouring development and unacceptable streetscape 
outcomes. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
• Urban design  
• Development engineering 
• Waste  
 
 
7. Section 7.11 Contributions/7.12 Levy  
 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area. A condition requiring that contribution to be paid 
should be imposed on any consent granted. 
 
8. Conclusion 
 
The proposal fails to comply with the aims, objectives and design parameters contained in 
Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 2013.  
 
The development would result in significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
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9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. DA/2022/0228 for the 
demolition of the existing 1-storey building and proposed new 4-storey shop top 
development with basement parking with 6 apartment units and commercial space at 
ground floor at 310 Norton Street, LEICHHARDT for the following reasons.  
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Attachment A – Reasons for refusal 
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Attachment B – Plans of proposed development 
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Attachment C- Conditions in the event of approval 
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