
Inner West Local Planning Panel ITEM 9 
 

PAGE 558 
 

 
DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2021/1227 
Address 10 River Street BIRCHGROVE   
Proposal Three storey alterations and additions to existing dwelling and 

associated works. 
Date of Lodgement 10 December 2021 
Applicant As Architecture 
Owner Taohua Property One Pty Ltd 
Number of Submissions Initial: 10 

After Renotification: 6 
Value of works $510,630.00 
Reason for determination at 
Planning Panel 

Number of unique submissions exceeds Officer delegations  

Main Issues height, bulk and scale, overshadowing and privacy impacts; 
impacts on existing vegetation 

Recommendation Refusal  
Attachment A Draft conditions of consent 
Attachment B Plans of proposed development 
Attachment C Statement of Heritage Significance of Heritage Conservation 

Area 

 

LOCALITY MAP 

Subject 
Site 

 

Objectors 
 N 

Notified 
Area 

 

Supporters 
  

Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for three storey alterations 
and additions to an existing dwelling-house and associated works at 10 River Street 
Birchgrove. 
 
The application was notified to surrounding properties and 10 submissions were received in 
response to the initial notification, and 6 submissions were received in response to 
renotification of the application.  
 
The main issues that have arisen from the application include:  
 

• DCP Variation – BLZ & Side Setbacks 
• DCP Variation – Visual Privacy 
• DCP Variation – Solar Access 
• Impacts on trees 
• Matters raised in submissions 

The non-compliances have not been satisfactorily resolved by the amended plans under 
assessment, and therefore the application is recommended for refusal.  
 
2. Proposal 
 
The originally proposed development comprised alterations and additions to the existing 
dwelling including the installation of new vehicular entry and garage from River Street, rear 
extension of existing dwelling to all three existing levels, internal reconfiguring including 
renovation and rear yard landscaping. 
 
The amended proposal includes the following amendments: 
 

• Removal of garage, vehicle crossing and driveway; 
• Front façade remains intact; 
• Removal of the access stairs to the rear from the balcony; 
• Reduced the balcony off bedroom to a Juliet Balcony with only 1.2m in depth and 2m 

in width, a privacy screen of the entire length of the side boundary elevation of 1.65m 
above finished floor level; 

• Increased rear setback of proposed level 2 from 7667mm to 8587mm to align at least 
0.5m behind the predominant building elevation of the adjoining property No.12 River 
Street  

 
The amended proposal was renotified and is the subject of this report. 
 
3. Site Description 
 
The subject site is located on the south-eastern side of River Street, between Nos. 8 and 12 
River Street. The site area is approximately 115.1sqm with a primary frontage to River Street 
and secondary frontage to Parramatta River. 
 
An existing dwelling is located on the site.  
 
Surrounding land uses are predominantly three storey dwelling houses. 
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The subject site is not listed as a heritage item however the property is located within a 
conservation area. The property is identified as a foreshore inundation lot. 
 
The following trees are located on the site and within the vicinity. 
 

- Trees 1 & 2 Corymbia citriodora (Lemon Scented Gum) were found at the rear setback 
of the property.  

- Tree 3 Corymbia citriodora (Lemon Scented Gum) was found at the rear setback of 
the neighbouring property. 

 

 
 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Date Application No Application Details Outcome 

19/06/2018 PREDA/2018/114 Alterations and additions to 
residential dwelling.  

Advice Issued 

14/01/2019 D/2018/442 Three level alterations and 
additions to existing dwelling-
house. 

Approved 

12/04/2019 CC/2019/87 Three level alterations and 
additions to existing dwelling-
house. 

Approved 
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4(b) Application history  
 

Date Discussion 

10/12/2021 Application lodged. 

21/12/2021 to 
27/01/2022 

Application notified. 

23/03/2022 Council issued a request for additional information, including: 

• The proposal must be amended to ensure there are no proposed 
structures that are located outside the boundaries of the subject site; 

• A Preliminary Site Contamination Investigation must be undertaken 
and submitted to Council.  

• Reconfigure the design by retaining the street level floor plan 
(principal building form) ‘as is’ in its entirety while focusing on 
changes to the rear secondary wing, which is less significant; 

• Conserve, restore and protect the front elevation and its fabric; 

• If excavation to the site is proposed, an Aboriginal Heritage Impact 
Assessment is to be provided; 

• A Structural Engineers report to be prepared to confirm: number, 
location and dimensions of proposed structural posts; 

• A Construction Management Plan (CMP) to be prepared.  

• Amended Stormwater Plan prepared in liaison with the Consulting 
Arborist to confirm excavation is not required for the proposed 
discharge line located parallel to the boundary and within the SRZ 
of Trees 1 & 2,   

• An amended Arboricultural Impact Assessment Report must include 
detail and specific recommendations and methodologies to mitigate 
the impact on trees to be retained and a Tree Protection Plan and  

• Amended Landscape plan to be prepared by a qualified Landscape 
Architect/Landscape Designer. The plan should be prepared in 
liaison with the Consulting Arborist and should show existing and 
proposed trees and structures to be maintained and/or demolished. 
Please note no changing levels within TPZ will be supported; 

• The rear alignment on the rear elevations on all levels is to be 
amended to not extend beyond the rear alignment on Bedroom 2; 

• To provide an accurate assessment in this regard, the sizes of the 
balconies of the property at 8 River Street should be clearly shown 
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on the proposed drawings and the sizes of balconies to be amended 
to be of similar size of balconies to 8 River Street at each level; 

• Updated shadow diagrams; and  

• The applicant should conduct their own research or whether the 
proposal will satisfy the requirements of Sydney Water 

May 2022 Applicant provided amended plans in response to Council’s Request for 
Additional Information Letter. The amended plans consisted of the following 
changes: 

• Removal of garage, vehicle crossing and driveway; 

• Front façade remains intact; 

• Removal of the access stairs to the rear from the balcony; 

• Reduced the balcony off bedroom to a Juliet Balcony with only 1.2m 
in depth and 2m in width, a privacy screen of the entire length of the 
side boundary elevation of 1.65m above finished floor level; 

• Increased rear setback of proposed level 2 from 7667mm to 
8587mm to align at least 0.5m behind the predominant building 
elevation of the adjoining property No.12 River Street 

• Balcony is of open structure; 

• Additional shadow diagram provided; 

• New landscape plan prepared by landscape architect; 

• Party wall consent;  

• Preliminary site contamination investigation; 

• Structural engineer report; 

• Preliminary construction management plan; 

• Amended stormwater plan; and 

• Sydney water pegout report plan 

• Additional excavation 

19/07/2022 to 
02/08/2022 

Renotification period.  

 
Amended plans were received during the assesment of the application. Renotification was 
required in accordance with the Community Engagement Framework as the amended plans 
have the potential to result in increased amenity imacts on adjoining properties as a result of 
additional excavation. The amended plans are the subject of this report. 
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5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 
• Leichhardt Local Environmental Plan 2013 
• Inner West Local Environmental Plan 2022 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 

“(a) it has considered whether the land is contaminated, and 

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development is 
proposed to be carried out, and 

(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated 
before the land is used for that purpose.” 

In response to Council’s  Request for Further Information Letter, the applicant submitted a 
Preliminary Site Contamination Investigation which concludes: 

“That contamination in soils at accessible areas of the site is unlikely or minimal…the land 
is considered suitable for the proposed development from a contamination perspective”.  

The application was referred to the Council’s Health Advisor who raised no objections to the 
proposal, subject to the imposition of standard conditions. 

In consideration of Section 4.16 (2), the applicant has provided a preliminary investigation 
which indicates that the subject site is suitable for the proposed use.  

 
5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: BASIX) 

2004  

 
A BASIX Certificate has been submitted.  
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5(a)(iii) State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 
Chapter 2 Vegetation in non-rural areas  
 
The protection/removal of vegetation identified under the SEPP and gives effect to the local 
tree preservation provisions of Council’s DCP. 
 
The application does not propose any tree removal however the proposed works will have 
implications on the subject site’s existing vegetation. This is discussed in detail under Part 
C1.14 Tree Management of this report.  
 
Overall, the proposal is considered unacceptable with regard to the SEPP and Inner West 
Council’s Tree Management DCP due to the lack of information provided and unacceptable 
implications on the subject site’s existing landscaping and trees. 

 

Chapter 10 Sydney Harbour Catchment  
 
The SEPP provides planning principles, development controls and matters for consideration, 
which apply to the development proposal. 
 
An assessment has been made of the relevant matters set out in Division 2 Matters for 
Consideration. It is considered that the carrying out of the proposed development is generally 
consistent with the relevant matters for consideration of the Plan and would not have an 
adverse effect on environmental heritage, the visual environment, the natural environment or 
any open space and recreation facilities. 
 
The waterway adjoining the site is zoned W6 Scenic Waters: Active Use. The proposed works 
are positioned above mean high water mark (MHWM), and therefore, do not involve any works 
within a designated zoned area of SREP 2005. 
 
The proposed works fall within the definition of land-based development. Pursuant to Section 
10(4), Council is the consent authority for these works. 
 
The following comments are provided pursuant to the relevant sections of the Plan: 
 
Section 10.14 – Zoning objectives (Zone No W6) 
 
Comment: The proposal is considered to be consistent with the zone objectives, noting that 
the proposed development is permissible with consent and that no structures over water are 
proposed as part of the subject application. The proposal will not damage or impair natural 
features or aquatic habitats. Notwithstanding, for reasons discussed elsewhere in this report, 
the proposal is recommended for refusal.   
 
Section 10.19 - Biodiversity, ecology and environment protection  
 
Comment: The proposal is consistent with this clause as it will not impact on terrestrial or 
aquatic species, adequate sediment controls and drainage systems which could be readily 
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conditioned in the event of an approval. Notwithstanding, for reasons discussed elsewhere in 
this report, the proposal is recommended for refusal.   
 
Section 10.20 - Public access to, and use of foreshores and waterways  
 
Comment: The subject site is in private ownership and no public access is currently available 
or proposed via this site to the foreshore or waterways. The proposed works will not impact 
on any public access to or along the foreshore in this locality.  
 
Section 10.21 - Maintenance of a working harbour  
 
Comment: The subject site is zoned, and used, for residential purposes. The proposal will not 
impact on the preservation of the working harbour as the site or adjoining lands are not 
presently used for any maritime activities.  
 
Section 10.22 - Interrelationship of waterway and foreshore uses  
 
Comment: The proposed development will not result in any adverse impacts on the waterway, 
other uses, including water dependent land uses and the development proposed will not be 
adversely impacted by rising sea levels or changing flood patterns.  
   
Section 10.23 - Foreshore and waterways scenic quality  
 
Comment: Despite concerns raised in this report regarding pattern of development and height, 
bulk and scale and impacts on adjoining properties, Council’s Heritage Advisor has reviewed 
the proposal and raised no objections to the proposal with respect to its impacts on the scenic 
quality of the Parramatta River.  
 
Section 10.24 – Maintenance, protection and enhancement of views 
  
Comment: As discussed later in this report, the proposal will not result in any undue adverse 
view loss implications. 
 
Section 10.51 – Objectives 
 
Comment: As outlined in detail elsewhere in this report, the proposed development will have 
acceptable impacts on the Heritage Conservation Area. Notwithstanding, for reasons 
discussed elsewhere in this report, the proposal is recommended for refusal.  
  
Section 10.54 & 10.55 - Protection of places of potential heritage significance  
 
Comment: Consideration has been given to the impact of the development on the 
Conservation Area and nearby Heritage Items and the proposal is acceptable in this regard. 
Notwithstanding, for reasons discussed elsewhere in this report, the proposal is recommended 
for refusal.   
 
In summary, the proposal raises no issues that will be contrary to the provisions of the SEPP. 
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5(a)(iv) Local Environmental Plans 

 
Leichhardt Local Environment Plan 2013 (LLEP 2013) 
 
The application was assessed against the following relevant sections of the Leichhardt Local 
Environmental Plan 2013: 
 

• Section 1.2 - Aims of the Plan 
• Section 2.3 - Zone objectives and Land Use Table 
• Section 2.5 - Additional permitted uses for land 
• Section 2.7 - Demolition 
• Section 4.3A - Landscaped areas for residential accommodation in Zone R1 
• Section 4.4 – Floor Space Ratio 
• Section 4.6 - Exceptions to development standards 
• Section 5.4 - Controls relating to miscellaneous permissible uses 
• Section 5.7 - Development below mean high water mark 
• Section 5.10 - Heritage Conservation 
• Section 5.21 - Flood Planning 
• Section 6.1 - Acid Sulfate Soils 
• Section 6.2 - Earthworks 
• Section 6.4 - Stormwater management 
• Section 6.5 - Limited development on foreshore area 
• Section 6.6 - Development on foreshore must ensure access 

 
Clause 1.2 -Aims of the plan 
 
Due to concerns raised in this report, including in relation to pattern of development and 
amenity impacts, the proposal has not adequately demonstrated that it is a satisfactory 
response to the following Aims of the Plan under this clause: 
 

b. to minimise land use conflict and the negative impact of urban development on the 
natural, social, economic, physical and historical environment, 

e. to protect and enhance the amenity, vitality and viability of Leichhardt for existing and 
future residents, and people who work in and visit Leichhardt, 

f. to maintain and enhance Leichhardt’s urban environment, 

i. to ensure that development is compatible with the character, style, orientation and 
pattern of surrounding buildings, streetscape, works and landscaping and the desired 
future character of the area. 

 
Section 2.3 Land Use Table and Zone Objectives  
 
The site is zoned LR1 under the Leichhardt LEP 2013. The Leichhardt LEP 2013 defines the 
development as: 
 

“Dwelling house means a building containing only one dwelling.”  
 
The development is permitted with consent within the land use table.  
 



Inner West Local Planning Panel ITEM 9 
 

PAGE 567 
 

As the proposal is not considered to be a satisfactory response to the existing pattern of 
development to the south-west, and is not deemed to result in acceptable amenity outcomes 
and impacts the site and adjoining sites, the proposal is not considered to be acceptable with 
regard to the following relevant objectives of the R1 - General Residential Zone: 
 
• To provide housing that is compatible with the character, style, orientation and pattern of 

surrounding buildings, streetscapes, works and landscaped areas. 

• To protect and enhance the amenity of existing and future residents and the 
neighbourhood. 

 
As a result, the proposal is recommended for refusal.  
 
Section 4 Principal Development Standards 
 
The following table provides an assessment of the application against the development 
standards applicable to the site pursuant to Clauses 4.3A and 4.4 of the Leichhardt LEP 2013: 
 
Standard Proposal Non 

compliance 
Complies 

Floor Space Ratio 
Maximum permissible:   1:1 or 115.1sqm 

 
0.98:1 or 112.4sqm 

 
N/A 

 
Yes 

Landscape Area 
Minimum permissible:   15% or 17.265sqm 

 
31.36% or 36.1sqm 

 
N/A 

Yes 

Site Coverage 
Maximum permissible:   60% or 69.06sqm 

 
47.09% or 54.2sqm 

 
N/A 

Yes 

 
Clause 5.10 – Heritage Conservation  
 
As discussed in more detail in Section 5(d) of the report, Council’s Heritage Advisor has raised 
no objections to the proposal in terms of its impacts on the Heritage Conservation Area and 
considers that the proposal is satisfactory with regard to the provisions and objectives of this 
part of the Leichhardt LEP 2013, subject to the imposition of conditions.  
 
Inner West Local Environmental Plan 2022 
 
The Inner West Local Environment Plan 2022 (IWLEP 2022) was gazetted on the 12 August 
2022. As per Section 1.8A – Savings provisions, of this Plan, as the subject application was 
lodged before the commencement of this Plan, the application is to be determined as if the 
IWLEP 2022 had not commenced.  
 
Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 requires 
consideration of any Environmental Planning Instrument (EPI), and Section 4.15(1)(a)(ii) also 
requires consideration of any EPI that has been subject to public consultation. The subject 
application was lodged on 16/12/2021, on this date, the IWLEP 2022 was a draft EPI, which 
had been publicly exhibited and was considered imminent and certain.  
 
Notwithstanding this, the amended provisions of the draft EPI do not alter the outcome of the 
assessment of the subject application.  
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5(c) Draft Environmental Planning Instruments 
 
No Draft Environmental Planning Instruments are applicable to this application. 
  
5(d) Development Control Plans 
 
The application has been assessed against the following relevant Development Control Plans: 
 

• Leichhardt Development Control Plan 2013; and 
• Sydney Harbour Foreshores Area Development Control Plan 2005 

 
Leichhardt Development Control Plan 2013 
 
The following provides a summary of the relevant provisions of Leichhardt Development 
Control Plan 2013. 
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes  
B2.1 Planning for Active Living  Yes  
B3.1 Social Impact Assessment  Yes  
B3.2 Events and Activities in the Public Domain (Special Events)  Yes 
  
Part C  
C1.0 General Provisions No – see discussion  
C1.1 Site and Context Analysis Yes  
C1.2 Demolition Yes  
C1.3 Alterations and additions No – see discussion  
C1.4 Heritage Conservation Areas and Heritage Items Yes  
C1.5 Corner Sites N/A 
C1.6 Subdivision N/A 
C1.7 Site Facilities Yes  
C1.8 Contamination Yes  
C1.9 Safety by Design Yes  
C1.10 Equity of Access and Mobility N/A 
C1.11 Parking N/A 
C1.12 Landscaping No – see discussion  
C1.13 Open Space Design Within the Public Domain N/A 
C1.14 Tree Management No – see discussion  
C1.15 Signs and Outdoor Advertising N/A 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

N/A 

C1.17 Minor Architectural Details N/A 
C1.18 Laneways N/A 
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes and 
Rock Walls 

Yes  

C1.20 Foreshore Land Yes  
C1.21 Green Roofs and Green Living Walls N/A 
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Part C: Place – Section 2 Urban Character  
C2.2.2.6 – Birchgrove Distinctive Neighbourhood Yes  
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  No – see discussion  
C3.2 Site Layout and Building Design  No – see discussion  
C3.3 Elevation and Materials  Yes  
C3.4 Dormer Windows  N/A 
C3.5 Front Gardens and Dwelling Entries  Yes  
C3.6 Fences  Yes  
C3.7 Environmental Performance  Yes  
C3.8 Private Open Space  No – see discussion  
C3.9 Solar Access  No – see discussion  
C3.10 Views  Yes– see discussion  
C3.11 Visual Privacy  No – see discussion  
C3.12 Acoustic Privacy  Yes 
C3.13 Conversion of Existing Non-Residential Buildings  N/A  
C3.14 Adaptable Housing  N/A 
  
Part D: Energy  
Section 1 – Energy Management Yes  
Section 2 – Resource Recovery and Waste Management  
D2.1 General Requirements  Yes  
D2.2 Demolition and Construction of All Development  Yes  
D2.3 Residential Development  Yes  
D2.4 Non-Residential Development  N/A 
D2.5 Mixed Use Development  N/A 
  
Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With Development 
Applications  

Yes 

E1.1.1 Water Management Statement  Yes  
E1.1.2 Integrated Water Cycle Plan  Yes  
E1.1.3 Stormwater Drainage Concept Plan  Yes  
E1.1.4 Flood Risk Management Report  Yes 
E1.1.5 Foreshore Risk Management Report  Yes, subject to 

conditions 
E1.2 Water Management  Yes  
E1.2.1 Water Conservation  Yes  
E1.2.2 Managing Stormwater within the Site  Yes  
E1.2.3 On-Site Detention of Stormwater  Yes  
E1.2.4 Stormwater Treatment  N/A  
E1.2.5 Water Disposal  N/A 
E1.2.6 Building in the vicinity of a Public Drainage System  Yes  
E1.2.7 Wastewater Management  N/A 
E1.3 Hazard Management  N/A 
E1.3.1 Flood Risk Management  Yes  
E1.3.2 Foreshore Risk Management  Yes  
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The following provides discussion of the relevant issues: 
 
C1.0– General Provisions  
 
The proposed additions at the rear are not a satisfactory response to the pattern of 
development considerations and do not adequately accommodate the needs of adjacent and 
nearby properties and will have detrimental overshadowing, height, bulk and scale and privacy 
implications on adjoining neighbours.  
 
The proposed development will extend a significant distance beyond the existing rear 
alignments of No. 6 and No. 8 River Street (approximately 7.7 metres beyond the rear 
alignment of No. 8 River Street).  
 

 
 
Refer to extract below from page 5 of the Statement of Environment Effects that accompanies 
this application which shows the surrounding pattern of development: 
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The proposed development is not considered to be consistent with the existing pattern of 
development at the rear and will result in significant bulk and scale impacts when viewed from 
the rear private open space of No’s 6 and No 8 River Street. Therefore, the proposal is 
recommended for refusal as it is not consistent with the following objectives under this part: 

 
O4 Amenable: places and spaces provide and support reasonable amenity, including 
solar access, privacy in areas of private open space, visual and acoustic privacy, 
access to views and clean air. 
 
O6 Compatible: places and spaces contain or respond to the essential elements that 
make up the character of the surrounding area and the desired future character. 
Building heights, setbacks, landscaping and architectural style respond to the desired 
future character. Development within Heritage Conservation Areas or to Heritage 
Items must be responsive to the heritage significance of the item and locality. 

 
C1.3 Alterations and additions 
 
The amended proposal is of an excessive height, bulk and scale which will be incompatible 
with the surrounding development along River Street to the south-west when viewed from the 
Parramatta River frontage. Overall, the proposed works are not subordinate to the existing 
dwelling and are of a scale that is incompatible with adjoining development. Therefore, the 
proposal in its current form is considered to be contrary to the following objectives: 
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c. makes a positive contribution to the desired future character of the streetscape and any 
heritage values associated with it; 

d. is compatible with neighbourhood character, including prevailing site layout;  
e. protects existing residential amenity, including the retention of adequate private open 

space and ensuring adequate sunlight, natural ventilation and privacy to the existing 
dwelling and surrounding dwellings; 

 
C1.4 Heritage Conservation Areas and Heritage Items 
 
Heritage Listing 
 
The subject site is not listed as a heritage item under Leichhardt LEP 2013. There are no listed 
heritage items in close proximity that would be adversely affected by the proposal. However, 
the site is located in a Heritage Conservation Area and the existing dwelling is a contributory 
item to the ‘Iron Cove Heritage Conservation Area’ (C6). 
 
Heritage Significance 

The subject site is occupied by a terrace presenting as single storey to the streetscape part of 
a group of consistent similarly detailed terraces that are contributory to the Heritage 
Conservation Area. 
 
The amended plans were referred to Council’s Heritage Specialist who raised no objections 
to the proposal and provided the following commentary: 
 

Heritage Comments 
 
I have reviewed drawings by ASA Studio dated 4 May 2022.  The proposed works have 
been reviewed with consideration of the Leichhardt Local Environmental Plan 2013 & 
Development Control Plan 2013.  
 
The amount of excavation has been considerably reduced to new footings for new structural 
posts.  
 
Changes to the front do not aim to restore the front verandah as recommended in the 
previous referral; this is quite a disappointment; however it is a great improvement from the 
previously proposed front garage. 
 
Overall, the alterations and additions can be supported on heritage grounds, subject to 
conditions. 
 
The proposal is generally acceptable as it complies with relevant controls and policies.   

 
Having regard to the above, the proposal generally complies with the heritage provisions 
identified in LDCP 2013. Council’s Heritage Specialist has indicated that the proposal is 
acceptable subject to the imposition of conditions which relate to unexpected finds in relation 
to Aboriginal Heritage which may be encountered during construction. 
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C1.12 Landscaping and C1.14 Tree Management 
 
The amended plans and the requested additional information was referred to the Council’s 
Urban Forest Advisor who objected to the proposed development and provided the following 
commentary: 

“Assessment of amended plans and additional information undertaken on 09/08/2022. 

Stormwater plan has been amended with discharge point/headwall located outside the SRZ 
of the trees. It is supported. 

Amended CMP has not included detailed information of machinery required for proposed 
works at rear, i.e. how will machinery access to the site, and all other construction works.  If 
a piling rig is needed for the construction of the posts, the plan should have specified 
dimension of the machine and minimum clearance required to allow works. Additionally, 
this is not consistent with the AS-Protection of trees on development sites as waste storage 
must be installed outside of SRZ and as far as possible from the trees. The CMP cannot 
be supported in its current form. 

Final Architectural plans do not show staircase into the garden. This will likely be done on 
the northern side of the dwelling house and may be included on the plans for a realistic 
assessment of proposal.  

Structural Engineers report with posts detailed information has not been prepared.  

Amended Landscape Plan shows existing deck to be replaced with a new turf area located 
west of the trees. This will likely require a retaining wall to level the area, however no 
changing levels within TPZ will be supported. This has not been resolved. 

Amended AIA has not been prepared to address above mentioned issues, especially 
access to heavy machinery and impact by piling rig and impact by new turf area. 

Proposal cannot be supported with information provided.” 

In light of the above, Council’s Urban Forest Advisor does not support the proposed 
landscaping works due to the lack of information provided and potential impacts to the existing 
trees. As such the proposal fails to satisfy C1.12 and C1.14 of MLDCP 2013 and is not 
supported.  
 
C1.20 – Foreshore Land  
 
The subject site is located within Foreshore land, and the proposal is considered to 
incompatible with the general pattern of development when viewed from the water, particularly 
with respect to properties to south-west, and therefore, is considered to be inconsistent with 
the following objectives under this part: 
 

O1 Development shall:  
c. be set within a landscape setting and be compatible with surrounding landscapes 
and streetscapes; 
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C3.1 Residential General Provisions 
 
Due to the amenity and pattern of development concerns raised elsewhere in this report, the 
proposal has not adequately demonstrated that it is a satisfactory response to the following 
objectives and controls of this part: 
 

• O3 To ensure that alterations, additions to residential buildings and new residential 
development are compatible with the established setting and character of the suburb 
and neighbourhood and compatible with the desired future character and heritage 
significance of the place and its setting. 

• O4 - To ensure that all residential development is compatible with the scale, form, 
siting and materials of existing adjacent buildings 

• O7 - To ensure that the amenity, including solar access and visual privacy, of the 
development and adjacent properties is not adversely impacted. 

• C1 - Residential development is not to have an adverse effect on:  

o a. the amenity, setting or cultural significance of the place, including the portion 
of the existing building to be retained 

• C2 - Additions to an existing building are generally: 

o e. of a scale, proportion (including proportion of doors and openings) and 
material which is compatible with the existing building. 

 
For this and other reasons, the proposal is recommended for refusal. 
 
C3.2 Site Layout and Building Design 
 
The proposal does not comply with the Building Location Zone (BLZ) and Side Boundary 
Setback controls of this part, which is not supported. See below for a detailed assessment of 
these non-compliances: 
 
Building Location Zone 
 
The BLZ is the part of the subject site where it can be reasonably expected that a building can 
be located and is determined by having regard to only the main building on the adjacent 
properties. Whilst the proposed entry level, level 1 and level 2 is located behind the rear 
building line of No. 12 River Street, the proposed BLZ substantially breaches the average BLZ 
as established by No. 8 and 12 River Street.  Pursuant to Control C6 of this part, in order to 
gain support for the proposed entry level, level 1 and level 2 BLZ, various requirements need 
to be met, which are discussed below: 
 
• Amenity to adjacent properties (i.e. sunlight, privacy, views) is protected and compliance 

with the solar access controls of this Development Control Plan is achieved.  
 

Comment: As outlined later in this report, the proposal has not demonstrated compliance 
with Council’s solar access and privacy controls, and for this, and as such is 
unsupportable. 
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• The proposed development will be compatible with the existing streetscape, desired future 
character and scale of surrounding development.  

 
Comment: As outlined elsewhere in this report, the proposed development will be of 
excessive bulk and scale when viewed from the secondary frontage (fronting Parramatta 
River); and thus, the proposal will be incompatible with the surrounding development. 

 
• The proposal is compatible in terms of size, dimensions privacy and solar access of private 

open space, outdoor recreation and landscaping. 
 

Comment: As discussed throughout this report, the proposal will generate unacceptable 
amenity impacts on adjoining properties including overshadowing, visual privacy and bulk 
and scale when viewed from the neighbour’s private open space and from the public 
domain when viewed from Parramatta River. As a result of these adverse amenity 
implications on adjoining properties, the proposal cannot be supported.   

 
• Retention of existing significant vegetation and opportunities for new significant vegetation 

is maximised. 
 

Comment: As stated elsewhere in this report, the proposal was referred to the Council’s 
Urban Forest Specialist who does not support the proposal due to the potential impacts 
on existing vegetation. 
 

• The height of the development has been kept to a minimum to minimise visual bulk and 
scale, as viewed from adjoining properties, in particular when viewed from the private open 
space of adjoining properties. 

 
Comment: Due to a combination of:  
 

o The BLZ breach and extension of the addition substantially beyond the rear 
alignments of adjoining properties to the south-west; 

o The proposed floor-to-ceiling heights; 
o The elevation of the additions and lack of adequate stepping with the rear 

topography, resulting in a three-plus storey scale at the rear; and 
o The lack of any setback from the southern boundary,  

 
The overall height, bulk and scale of the development will result in intrusive adverse bulk 
and scale impacts when viewed from the rear of adjoining properties, particularly when 
viewed from the rear of No. 8 River Street where concern is raised that the additions will 
have overbearing impacts on the amenity of this site. 
 

As a result, the proposed entry level, level 1 and level 2 BLZs are not supported as it has not 
been demonstrated that all of the requirements of Control C6 are satisfied. 

Side Setbacks 

The proposed wall heights along the north-eastern and south-western side boundaries, given 
the sloping nature of the site, vary between 5.5 and 9.9 metres. The following table outlines 
compliance with the prescribed side boundary setbacks, which are determined based on the 
graph within control C7. 
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Elevation 
 

Wall 
height 

(m) 

Required 
Setback 

(m) 

Proposed 
Setback 

(m) 

Complies 
(Y / N) 

North-East 5.5-10.8 1.6-4.6 Nil N 

South-
West 5.8-10.8 1.7-4.6 Nil N 

 

As depicted in the table above, the proposed additions to the rear do not comply with the 
prescribed side boundary setbacks to either side boundary. Pursuant to Control C8 of this 
part, in order to gain support for the proposed variations, various requirements need to be met. 
These are discussed below: 

• The development is consistent with relevant Building Typology Statements as outlined 
within Appendix B – Building Typologies of the Leichhardt DCP 2013 and complies with 
streetscape and desired future character controls. 

 
Comment: For reasons discussed elsewhere in this report, the proposal is not consistent 
with desired future character controls, especially when viewed from the secondary 
frontage (rear of the dwelling – fronting Parramatta River). 

• The pattern of development within the streetscape is not compromised. 

 
Comment: Whilst the proposed side boundary setbacks are not inconsistent with side 
boundary setbacks of other development in the vicinity, the wall heights are higher than 
existing and at adjoining terraces in the row in which it forms a part and is considered 
to be out of character with the predominant pattern of development in the vicinity of the 
site. 

• The bulk and scale of development is minimised by reduced floor to ceiling heights. 

 
Comment: The proposed floor to ceiling heights are as follows: 

o Entry Level – 2.7m 
o Level 2 – 2.7m 
o Level 1 – 2.7m 

 
Whilst the proposed floor to ceiling heights are generally acceptable for the proposed 
use of the rooms, the overall height, bulk and scale has not been minimised and is 
considered to result in adverse amenity impacts, including intrusive visual impacts, to 
neighbouring properties. 

• The proposal is acceptable with respect to applicable amenity controls, e.g. solar 
access, privacy and access to views. 

 
Comment: Unsatisfactory. Impacts on the amenity, including bulk and scale, solar 
access and privacy, of adjacent properties have not been demonstrated to be compliant 
with Council controls.  
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• The proposal does not unduly obstruct adjoining properties for maintenance purposes. 

 
Comment: The existing dwelling is already built to the boundaries and the proposal does 
cause further impacts to the adjoining dwellings in this regard. 

Given the above, the proposal is not considered to be a satisfactory response to the side 
setback controls prescribed in this part of the DCP.  
 
For this and other reasons, the application is recommended for refusal. 
 
C3.9 Solar Access 
 
The subject and adjoining sites are oriented south-east north-west. As such, the following 
controls apply with regard to solar access to adjoining sites: 

• C12 Where the surrounding allotments are orientated east/west, main living room 
glazing must maintain a minimum of two hours solar access between 9am and 3pm 
during the winter solstice. 

• C15 Where surrounding dwellings currently receive less than the required amount of 
solar access to the main living room between 9am and 3pm during the winter solstice, 
no further reduction of solar access is permitted 

• C18 - Where surrounding dwellings have east/west facing private open space, ensure 
solar access is retained for two and a half hours between 9am and 3pm to 50% of the 
total area (adjacent to living room) during the winter solstice.  

• C19 Where surrounding dwellings currently receive less than the required amount of 
solar access to their private open space between 9am and 3pm during the winter 
solstice, no further reduction of solar access is permitted 

 
In this regard, the following is noted: 
 
Main living room glazing 
 
The submitted shadow diagrams in plan indicate that shadows will be cast onto the rear 
elevation of the adjoining site - No. 8 River Street. Given that there is no side glazing on both 
side elevations of No. 8 River Street, the rear facing glazing is the neighbour’s only source of 
sunlight into their main living room. The proposal will overshadow this area from 9am to 2pm 
during the winter solstice. Therefore, it has not been demonstrated that the proposal complies 
with Controls C12 and C15 of this part of the Leichhardt DCP 2013.  
 
Private Open Space (POS) 
 
The submitted shadow diagrams in plan indicate that shadows will cast into the rear private 
open space of Nos. 6 and 8 River Street. 
  
Given that the property boundaries and building outlines of No. 6 River Street have not been 
shown on the submitted shadow diagrams, a comprehensive assessment could not be 
conducted of this property to determine compliance with applicable solar access controls.  
Further, the proposal will cast additional overshadowing into the private open space of No. 8 
River Street from 9am to 2pm during mid-winter. As a result, the proposal will not receive the 
required solar access in mid-winter as prescribed in Controls C18 and C19 of the DCP.  
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Given that the proposed additions would result in additional overshadowing of neighbouring 
private open space, it appears that the proposed development would not comply with 
applicable controls.  Given that the bulk and scale of the proposal will result in non-compliance 
with C12, C17 and C18 of this part of the Leichhardt DCP 2013 and insufficient information, 
i.e., inadequate shadow diagrams, have been submitted to allow for a comprehensive 
assessment against the controls of the Leichhardt DCP 2013 and the Planning Principle 
regarding sunlight established in The Benevolent Society v Waverley Council [2010] 
NSWLEC 1082 for a variation with solar access controls, refusal of the application is 
recommended. 
 
In light of the above, given that the proposal does not comply, the proposal is not considered 
to satisfy the following objectives of this part and refusal of the application is recommended: 
• O1 - Development shall:  

a. provide adequate sunlight to main living room and private open space;  
b. provide daylight to all habitable rooms;  
c. provide a high level of amenity;  
d. protect residential amenity for adjoining development;  
e. increase energy efficiency; and  
f. minimise the degree of overshadowing to neighbouring properties. 
 

C3.8 Private Open Space 
 
The proposed private open space is located on ground level and has an area of 41sqm and 
exceeds the minimum dimension of 3m. However, the proposed private open space does not 
have a direct connection to the principal indoor living areas of the dwelling. Therefore, the 
proposal breaches C1 (c) of this part of the Leichhardt DCP 2013. 
 

C1 Private open space should be: c. is connected directly to the principal indoor living 
areas; and 
 

C3.10 Views 
 
Submissions were received regarding surrounding neighbour’s concerns of view loss of 
Parramatta River when viewed from their front and / or rear facing balcony areas.   
 
Council has considered the relevant steps in the assessment of reasonable view sharing. The 
images below indicate the existing views available from Nos. 1, 4, 6, 8 and 12 River Street’s 
rear and / or front facing balcony areas. Figures 1 to 4 were taken by the owner of No. 1 River 
Street and Figures 5 and 6 were taken by the owner of No. 12 River Street.  
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Figure 1 - Existing views from No. 1 River Street from their front facing balcony (taken right 
up against the balcony railing) 

 

 
Figure 2 - Existing views from No. 1 River Street from their front facing balcony (taken right 
up against the balcony railing) 
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Figure 3 - Existing views from No. 1 River Street from their front facing balcony (taken right up 
against the balcony railing) 

 
 
 
 
Figure 4 - Existing views from No. 1 River Street from their front facing balcony (taken right up 
against the balcony railing) 
 

 
 
 
 
 
 
 
 
 
 
Figure 5 – Existing views from No. 12 River Street from their rear facing balcony, red drawing 
indicates the extent of proposed additions (taken less than 1m from the balcony railing) 
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Figure 6 – Red drawing indicates the extent of proposed additions which will impact Nos. 4, 6 
and 8 River Street’s views of Parramatta River (taken less than 1m from the balcony railing of 
No. 12 River Street). 

 
Council considers the Tenacity Planning Principle steps in its assessment of reasonable view 
sharing:  
 

e. “What views will be affected? In this Plan, a reference to views is a reference to water 
views and views of significant landmarks (e.g. Sydney Harbour, Sydney Harbour Bridge, 
ANZAC Bridge and the City skyline including features such as Centre Point Tower). Such 
views are more highly valued than district views or views without significant landmarks.  

 
f. How are the views obtained and assessed? Views from private dwellings considered in 

development assessment are those available horizontally to an observer standing 1m 
from a window or balcony edge (less if the balcony is 1m or less in depth).  

 
g. Where is the view enjoyed from? Views enjoyed from the main living room and 

entertainment areas are highly valued. Generally it is difficult to protect views from across 
side boundaries. It is also generally difficult to protect views from other areas within a 
residential building particularly if views are also available from the main living room and 
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entertainment areas in the building concerned. Public views are highly valued and will be 
assessed with the observer standing at an appropriate point in a public place.  

 
h. Is the proposal reasonable? A proposal that complies with all development standards 

(e.g. building height, floor space ratio) and planning controls (e.g. building setbacks, roof 
pitch etc) is more reasonable than one that breaches them.” 

 

The Land and Environment Court accepts that the attribution to the values of views is 
subjective and has published planning principles to help established a more structured 
approach in assessing the impact of development in terms of view loss. 

The first step requires the assessment of views which the proposal will affect and establishes 
a value system for assessing different kinds of views. It suggests that:  

• Water views are valued more highly than land views; 
• Iconic views (eg. of the Opera House, the Harbour Bridge or North Head) are valued 

more highly than views without icons. 
• Whole views are valued more highly than partial views (eg. a water view in which the 

interface between land and water is visible is more valuable than one in which it is 
obscured). 
 

Comment: As shown in the images above, the existing views from Nos. 1, 4, 6, 8 and 12 River 
Street’s rear and / or front facing balcony areas are in relation to the Parramatta River in which 
the water views are considered to be significant. Furthermore, a portion of views of Parramatta 
River on the left-hand side of Figure 5 (see above) (northern direction) will be lost as a result 
of the proposal. Similarly, views enjoyed from the west by the rear adjoining balconies of Nos. 
4, 6 and 8 River Street will be lost as a result of the proposal. However, water views of the 
remainder of the Parramatta River on the right-hand side of Figure 5, as well as the entirety of 
views visible from No. 1 River Street’s front facing balcony (see Figures 1 to 4 above) and 
northern water views enjoyed by Nos. 4, 6 and 8 River Street will be retained which are 
considered as highly valued as a whole in contrast to a portion of the water view on the left-
hand side of Figure 5 and the northern portion views enjoyed from Nos. 4, 6 and 8 River Street.  
 
The second step is to consider how reasonable it is to expect to retain the views by considering 
from what part of the property the views are obtained and how. It acknowledges the following: 
 

• Protection of views across side boundaries is more difficult than the protection of views 
from front and rear boundaries.  

• Views enjoyed from a standing or sitting position is also relevant as many people who 
have a view from sitting position consider that they have lost the view if they have to 
stand up to see it. Sitting views are more difficult to protect than standing views. The 
expectation to retain side views and sitting views is often unrealistic. 

 
Comment: The affected views are obtained from the front balcony of No. 1 River Street and 
from the rear facing balcony areas of Nos. 4, 6, 8 and 12 River Street. The views in question 
from No. 1 River Street are directly south-east and over the subject site’s as well as adjoining 
sites (Nos. 12, 8 and 6 River Street) roof forms. Further, the views currently enjoyed from No. 
12 River Street’s rear facing balcony are towards the northern boundary of the site at the rear 
of the property. In addition, the views in question from Nos. 4, 6 and 8 River Street’s rear 
facing balcony areas are towards the western boundary of the site’s rear boundaries. The 
owners of Nos. 1 and 12 River Street submitted photos of the views currently enjoyed from 
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the front facing balcony of No. 1 River Street and the rear-facing balcony of No. 12 River Street 
(see above for images). 
 
The third step is to assess the extent of the impact and should consider that the impact on 
views from living areas is more significant than from bedrooms or service areas (though views 
from kitchens are highly valued because people spend so much time in them). Whilst the 
impact may be assessed quantitatively it is more useful to assess the view loss qualitatively 
as: 

• Negligible 
• Minor 
• Moderate 
• Severe 
• Devastating 

 
Comment: The existing Parramatta River views are enjoyed and obtained from the rear 
balcony areas of Nos. 4, 6, 8 and 12 River Street which are obtainable across the northern 
and western boundaries (across the side boundaries of numerous properties); and from the 
front facing balcony of No. 1 River Street which are obtainable across the south-eastern 
boundary (across the top of numerous roof forms). The view loss caused by the proposal is 
related to the rear additions at No. 10 River Street, which will obstruct views from the rear 
balcony areas of Nos. 4, 6, 8 and 12 River Street. The extent of view loss as a result from No. 
10 River Street’s development proposal is shown in Figures 5 and 6 which was provided by 
the owner of No. 12 River Street (see above for details).  
 
Figures 5 and 6 illustrate that the proposed additions at No. 10 River Street (in red) will result 
in a minor proportion of the Parramatta River views to be lost towards the northern boundary 
at No. 12 River Street and towards the western boundary at Nos. 4, 6 and 8 River Street. 
However, the proposed additions seek to retain the majority of water views of Parramatta River 
at the rear of Nos. 4, 6, 8 and 12 River Street.  
 
Based on the provided images, it will be likely that only a partial view of the water views will 
be obstructed by the proposed development, and the majority of the views will not be affected 
by the development; but notwithstanding this, even if there were more significant view loss, it 
will be still acceptable because of the following reasons: 

• The views in question are obtainable across side and numerous other side boundaries 
which are difficult to protect; and  

• The proposal complies with the Site Coverage, Floor Space Ratio and Landscaped 
Area Development Standards.  

 
In light of the above, the portion of the water views which will be lost as a result of this proposal 
is considered to be minor in nature and difficult to protect since this view is obtained across 
side and numerous other side boundaries. Even though this view will be lost as a result of the 
proposed works, the adjoining properties at Nos. 4, 6, 8 and 12 River Street will still maintain 
views of Parramatta River. Therefore, majority of existing view corridors have been protected 
and retained as part of this proposal; and thus, satisfies the objectives and controls contained 
under Part C3.10 Views of the Leichhardt DCP 2013. 
 
Moreover, the views in question at No. 1 River Street will not be impacted as the proposed 
rear roof form will be located 590mm under the front roof form; and thus, the proposed roof 
form will not unduly obstruct the existing views enjoyed from the front facing balcony of No. 1 
River Street.  
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The potential view loss is acceptable when assessed against the controls and objectives of 
Part C3.10 of the Leichhardt DCP 2013 and against the Tenacity Planning Principles. 
 
The fourth and final step is to assess the reasonableness of the proposal that is causing the 
impact and the following factors should be considered: 

• A development that complies with all planning controls would be considered more 
reasonable than one that breaches them. Where an impact on views arises as a result 
of non-compliance with one or more planning controls, even a moderate impact may 
be considered unreasonable. 

• With a complying proposal, the question should be asked whether a more skilful design 
could provide the applicant with the same development potential and amenity and 
reduce the impact on the views of neighbours. If the answer to that question is no, then 
the view impact of a complying development would probably be considered acceptable 
and the view sharing reasonable” 

 
Comment: The proposal complies with the Floor Space Ratio, Site Coverage and Landscaped 
Area Development Standards; however, the proposal does not comply with the Side Setback 
Control Graph, solar access, bulk and scale, BLZ and visual privacy controls. Even though the 
proposed view loss implications are minor and are acceptable in this instance, the proposal is 
recommended for refusal due to the unacceptable and insupportable amenity implications the 
proposal will have on adjoining neighbours and the character of the secondary ‘street’ 
frontage.   
 
Therefore, it is considered that the proposal responds appropriately to the principle of view 
sharing and will not result in any unreasonable view loss.  
 
C3.11 Visual Privacy 
 
The proposed window on the north-eastern elevation of the dwelling will overlook No. 12 River 
Street’s boundary wall. 
 
Similarly, the rear facing windows on the north-western elevation of the dwelling (W01, W02, 
D02, D03 and D04) overlook the subject site’s private open space and Parramatta River; and 
therefore, there will be no visual privacy implications on adjoining properties or the subject 
site.  
 
The proposed rear facing balcony on level 1 of the dwelling is of a length and depth that is 
compatible with C9 of this part of the Leichhardt DCP 2013. However, the proposed rear facing 
balcony on level 2 of the dwelling measures 1.8 x 3.9m, resulting in a substantial breach of 
C9 of this part of the Leichhardt DCP. The balcony services the primary living areas of the 
dwelling (dining / living) and thus, the proposed balcony areas will be used as the site’s private 
open space and will be a highly trafficable area which will contribute to unsupportable visual 
privacy impacts which include overlooking opportunities into Nos. 8 and 12 River Street’s 
private open space. Furthermore, the size of the balcony is not compatible with adjoining 
balcony areas (e.g.  No. 8 River Street’s level 2 balcony measures 1.2 x 3.8m) which will 
impact the dwelling’s compatibility with surrounding development and the character of the 
existing dwelling, and unnecessarily adds to the excessive bulk and scale of the proposal at 
the rear.  
 
In light of the above, the level 1 balcony resulting in a breach of C9 of this part of the Leichhardt 
DCP 2013 results in unacceptable visual privacy impacts on adjoining properties. As a result, 
and in addition to other amenity implications derived from this development, the proposal is 
recommended for refusal.   
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C3.12 Acoustic Privacy 
 
The proposed main living room is at level 2 which is one level below the street level. While the 
proposed living room is not at the ground floor, it should be noted that both the adjoining 
properties at 8 and 12 River Street have a living area at the same level, and therefore, the 
proposed living room will not be adjacent to any bedroom windows and is not anticipated to 
result in any undue adverse acoustic privacy impacts. 
 
Sydney Harbour Foreshores Area Development Control Plan 2005  
 
As discussed in more detail in earlier sections of the report, the proposal is of a height, form 
and scale that is considered to incompatible with the adjoining properties to the south-west 
when viewed from the water, and therefore, the proposal is considered to be inconsistent with 
the following control under 5.4 Built Form of the DCP FOR SREP (SYDNEY HARBOUR 
CATCHMENT) 2005: 
 

• where buildings would be of a contrasting scale or design to existing buildings, care 
will be needed to ensure that this contrast would enhance the setting. 

 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality in the following way: 
 
Bulk and scale impacts to adjoining property 
The proposed form and scale will have adverse height, bulk and scale impacts when viewed 
from the private open space of No. 8 River Street. 
 
Adverse Amenity impacts to adjoining properties 
The proposed development will result in adverse overshadowing impacts to No. 8 River Street 
and adverse visual privacy impacts to adjoining properties. 
 
5(f)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the adjoining properties and 
therefore it is considered that the site is unsuitable to accommodate the proposed 
development.  
 
5(g)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 
 
Ten (10) submissions were received in response to the initial notification, and six (6) 
submissions were received in response to renotification of the application. 
 

Issues raised as follows have been discussed in this report: 

- Impacts of height, setbacks, bulk, scale and extent of additions 
- Demolition of the original front façade and streetscape impacts 
- Poor design 
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- Overshadowing 
- Impacts of car and garage design 
- Structural impacts and impacts to established trees 
- View loss 
- Compliance with Floor Space Ratio, site coverage and landscaping controls 
- Visual and acoustic privacy impacts generated from the size of the balconies and the 

proposal in general 
 
The issues raised in the submissions received are discussed below: 
 

Concern  Comment 

Demolition / Garage / 
Parking 

The initial application proposed to demolish a portion of the 
front façade to accommodate a garage with an 85mm 
stepdown and stacker doors. The initial proposal was 
referred to the Council’s Heritage Specialist who did not 
support the proposed demolition works and recommended 
that the amended plans retain the front façade. As a result, 
the amended plans have demonstrated that the front façade 
has been retained, and the proposed garage has been 
deleted as part of the amended design. Therefore, the 
amended proposal will not result in a loss of on-street parking 
and as stated earlier in this report, the amended proposal is 
supported by the Council’s Heritage Specialist..  

Bulk and Scale The bulk and scale is excessive, intrusive and unacceptable 
- refer to Part C3.2 Site Layout and Building Design of this 
report for a detailed assessment. 

Internal Staircase The proposal was referred to the Council’s Heritage 
Specialist who raised no objections to the circular design of 
the internal staircase.  

Solar Access The proposal has not demonstrated compliance with  
Council’s Solar Access controls. Refer to Part C3.9 Solar 
Access of this report for a detailed assessment.  

View Loss The proposal will not unreasonably impinge in existing view 
corridors - refer to Part C3.10 Views of this report for a 
detailed assessment.  

Privacy The proposal is considered to be unsatisfactory on privacy 
grounds in its current form - refer to Part C3.11 Visual Privacy 
and C3.12 Acoustic Privacy of this report for a detailed 
assessment.  

Air Circulation The existing dwelling is already built to the boundaries and 
the proposal will not have any undue adverse impacts on air 
circulation  
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Encroachment of Property 
Boundaries 

The existing side walls of the dwelling are located on the 
property boundary; however, the existing boundary fence 
does encroach the property boundary as assessed under 
Part C1.17 Minor Architectural Details of this report. 
Furthermore, the proposed side setbacks are located within 
the property boundaries; however, the nil setback may 
contribute to fire hazards and maintenance issues for 
adjoining neighbours.  

Lack of Information 
Provided 

An amended arborist report was not provided and therefore 
the potential impact to vegetation is unsatisfactory and is one 
of the reasons for refusal, while an amended heritage report 
was not provided, the amended proposal which deleted the 
proposed garage from the proposal is satisfactory with regard 
to heritage subject to conditions but the application is 
recommended for refusal for other reasons outlined 
elsewhere in the report. 

Development Standards Refer to Part 4 – Principal Development Standards of this 
report for a detailed assessment.  

Gum Trees As stated earlier in this report, Council’s Urban Forest Advisor 
does not support the proposal due to the inadequate 
information provided regarding the protection of the gum 
trees. As a result, the proposal is recommended for refusal. 

Roof Form & Design As stated earlier in this report, the amended proposal was 
referred to the Council’s Heritage Specialist who raised no 
objections to the proposed design, roof form and / or 
skylights. Notwithstanding, the proposal is recommended for 
refusal. 

Construction & Structural Conditions regarding construction work could be readily 
conditioned in the event of an approval, however, the 
proposal is recommended for refusal.  

Furthermore, the proposal was referred to the Council’s 
Development Engineer who raised no objections regarding 
the structural integrity of the proposal.  

Sydney Water Assets As stated earlier in this report, a Request for Further 
Information Letter was issued requesting that the applicant 
conduct their own research or whether the proposal will 
satisfy the requirements of Sydney Water. As a result, a 
Sydney Water Pegout report was submitted indicating the 
presence of a Sewer Main on-site. The proposed works do 
not cover the main. It is noted that if the application was 
approved, the development will require separate approval 
from Sydney Water.  
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5(h)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
Referrals Summary of Response 
Development 
Engineer 

Satisfactory, subject to conditions. 

Heritage Refer to Part C1.4 Heritage Conservation Areas and Heritage Items of this 
report for further details. Acceptable  

Urban Forest Unsatisfactory, the proposal is not supported by the Council’s Urban Forest 
Advisor. Refer to Part C1.14 Tree Management of this report for further details.  

Health Satisfactory, subject to conditions. 
 
6(b) External 
 
The application was not required to be referred to any external bodies. 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.12 levies are payable for the proposal.  
 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area. In the event of the application being approved, 
a condition requiring that contribution to be paid would be required to be imposed on any 
consent granted. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan 2013 and Leichhardt Development Control Plan 2013. 
 
The development would result in significant impacts on the amenity of the adjoining 
premises/properties and is not a satisfactory response to the general pattern of development 
to the south-west of the site, and is not considered to be in the public interest.  
 
The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
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9. Recommendation 
 
 That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, refuse Development Application No. DA/2021/1227 for three 
storey alterations and additions to the existing dwelling and associated works. at 10 
River Street BIRCHGROVE for the following reasons: 

 
1. The proposal is an unsatisfactory response to the pattern of development and desired 

future character considerations and will result in adverse amenity impacts and 
outcomes on the site and adjoining properties in terms of private open space 
connection, height, bulk and scale, and overshadowing and privacy, contrary to the 
following Aims of the Plan prescribed in Clause 1.2 of the Leichhardt Local 
Environmental Plan 2013:  

 
b) to minimise land use conflict and the negative impact of urban development on the 

natural, social, economic, physical and historical environment, 
e) to protect and enhance the amenity, vitality and viability of Leichhardt for existing 

and future residents, and people who work in and visit Leichhardt, 
 f) to maintain and enhance Leichhardt’s urban environment, 
 l) to ensure that development is compatible with the character, style, orientation and 

pattern of surrounding buildings, streetscape, works and landscaping and the 
desired future character of the area. 

 

2. The proposal is unsatisfactory in terms of form, height and scale, will be inconsistent 
with the pattern of surrounding development in the street, and does not result in 
satisfactory or acceptable amenity outcomes and impacts on the site or adjoining sites, 
contrary to the following Objectives of the R1 – General Residential Zone contained in 
the Leichhardt Local Environmental Plan 2013:  

 
• To provide housing that is compatible with the character, style, orientation and 

pattern of surrounding buildings, streetscapes, works and landscaped areas. 

• To protect and enhance the amenity of existing and future residents and the 
neighbourhood. 

 
3. The proposal results in an unsatisfactory pattern of development, adverse amenity 

outcomes and impacts on the site and adjoining sites, and does not comply with the 
following controls of the Leichhardt Local Environmental Plan 2013 and Leichhardt 
Development Control Plan 2013, pursuant to Section 4.15(1)(a)(iii) of the 
Environmental Planning and Assessment Act 1979:  
 

• Part C1.0 of the Leichhardt Development Control Plan 2013 – General 
Provisions. 

• Part C1.3 of the Leichhardt Development Control Plan 2013 - Alterations and 
Additions. 

• Part C1.12 of the Leichhardt Development Control Plan 2013 – Landscaping. 
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• Part C1.14 of the Leichhardt Development Control Plan 2013 – Tree 
Management. 

• Part C1.20 – Foreshore Land. 

• Part C3.1 of the Leichhardt Development Control Plan 2013 – Residential 
General Provisions. 

• Part C3.2 of the Leichhardt Development Control Plan 2013 – Site Layout and 
Building Design. 

• Part C3.8 of the Leichhardt Development Control Plan 2013 – Private Open 
Space. 

• Part C3.9 of the Leichhardt Development Control Plan 2013 – Solar Access. 

• Part C3.11 of the Leichhardt Development Control Plan 2013 – Visual Privacy. 

• Part 5.4 of Sydney Harbour Foreshores Development Control Plan  2005. 

 
4. The proposal would result in adverse environmental impacts on the built environment 

in the locality pursuant to Section 4.15(1)(b) of the Environmental Planning and 
Assessment Act 1979.  

 
5. The proposal is not considered suitable on the site pursuant to Section 4.15(1)(c) of 

the Environmental Planning and Assessment Act 1979.  

 
6. The proposal is not considered to be in the public interest pursuant to Section 

4.15(1)(e) of the Environmental Planning and Assessment Act 1979. 
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Attachment A – Draft conditions of consent should Panel approve the application
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Attachment B – Plans of proposed development
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Attachment C – Statement of Heritage Significance of Heritage Conservation Area 
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