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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2021/1164 
Address 1 National Street ROZELLE  NSW  2039 
Proposal Use of roof top terrace for cafe seating, ancillary to the existing 

first floor food and drink premises 
Date of Lodgement 25 November 2021 
Applicant Local Approvals 
Owner Mr Nicholas Vagerakas 
Number of Submissions Initial: 12 
Value of works $35,000.00 
Reason for determination at 
Planning Panel 

Number of submissions 

Main Issues Acoustic privacy and interface amenity impacts  
Recommendation Approval subject to conditions  
Attachment A Draft conditions of consent  
Attachment B Plans of proposed development 
Attachment C Acoustic Report   
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• Executive Summary 
 
This report is an assessment of the application submitted to Council for the use of the roof top 
terrace for cafe seating, ancillary to the approved first floor food and drink premises at 1 
National Street Rozelle. 
 
The application was notified to surrounding properties and 12 submissions were received in 
response to the notification. 
 
The main issues that have arisen from the application include:  
 

• Acoustic privacy and interface amenity impacts 
 
The non-compliances are acceptable, subject to condition, where the proposal meets the 
objectives of the Leichhardt Local Environmental Plan 2013 and the Leichhardt Development 
Control Plan 2013.  The application is therefore recommended for approval. 
 
2. Proposal 
 
The proposal consists of the use of the roof top terrace as ancillary dining to the existing 
approved first floor food and drink premises, including storage and wash up structure and food 
preparation space.  
 
Proposed occupation of the terrace is as per the approved  hours of operation for the first floor 
café use: 7:00 am – 7:00 pm Monday to Saturday and 9:00am – 6:00pm Sundays and Public 
Holidays)  
 
The proposed maximum number of patrons to occupy the terrace at any one time is 16. 
 
The proposal maintains a requirement of two staff at any one time. 
 
The proposal also involves the upgrading of the existing non-compliant balustrade and the 
installation of 1.8m privacy and acoustic screening to the rooftop terrace. 
 
3. Site Description 
 
The subject site is located on the northern side of National Street. The site consists of a regular 
(rectangular) shaped allotment with a total area of 208.6sqm and is legally described as Lot 
13 in DP2319. 
 
The site is a corner allotment with a primary frontage to National Street secondary frontage to 
National Lane to the west. The rear of the property adjoins a public carpark. 
 
The site supports a two storey commercial building. The adjoining properties support one and 
two storey mixed use, commercial and residential buildings. 
 
The site is zoned R1 General Residential pursuant to the Leichhardt Local Environmental Plan 
2013 and is adjacent to B2 Mixed Use zoning. 
 
The property is located within a heritage conservation area. 
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Figure 1 Zoning map 

 

Figure 2 Street view of subject property (right), northern aspect 
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Figure 3 View from rear of property (southern aspect) 

 

Figure 4 View of subject (right) and adjoining properties from National Lane (North aspect) 
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4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
CDC/2021/0051 Change of use to food and drink 

premises 
Approved – 26/10/2021 

D/2013/269 Change of use to takeaway premises 
(ground floor commercial building) with 
hours of operation 7:30am to 4pm, 7 
days a week. 

Approved - 30/10/2013 
 

 
 
Surrounding properties 
 
Not applicable 
 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
07/07/2022 Correspondence issued to applicant summarising the following issues 

raised with the proposal: 
Contravention with objectives of the R1 – General Residential Zone, 

particularly with respect to amenity of surrounding properties 
Non-compliance with Cl. 6.10 of the Leichhardt LEP – use of existing 

buildings  
Non-compliance with Part C4.5 of the Leichhardt DCP 2013 which 

relate to Acoustic Privacy/Interface Amenity impacts  
Having regard for the above, it was advised by Council that the proposal 
cannot be supported in its current form and recommended withdrawal 
of the application. 

14/09/2022 Amended plans were provided reducing and restricting the area of use 
on the roof top terrace. 

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
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5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• Leichhardt Local Environmental Plan 2013 

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 

 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
5(a)(ii) Leichhardt Local Environment Plan 2013 (LLEP 2013) 

 
The application was assessed against the following relevant clauses of the Leichhardt Local 
Environmental Plan 2013: 
 

• Clause 1.2 - Aims of the Plan 
• Clause 2.3 - Zone objectives and Land Use Table 
• Clause 4.4 – Floor Space Ratio 
• Clause 4.5 - Calculation of floor space ratio and site area 
• Clause 5.10 - Heritage Conservation 
• Clause 6.4 - Stormwater management 
• Clause 6.10 - Use of existing buildings in Zone R1 

 
Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned R1 General Residnetial  under the LLEP 2013. Food and Drink Premises is 
a permissible land use within the R1 Zone. The proposal is for the occupation of the rooftop 
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terrace area, ancillary to the existing first floor food and drink premises and is therefore 
permissible with consent. 
 
The objectives of the R1 – General Residential zone include: 
 
To protect and enhance the amenity of existing and future residents and the neighbourhood. 
The proposal is consistent with the above objective of the R1 zone where the rooftop dining 
floor space and capacity has been reduced such that it will not  adversely impact upon the 
acoustic privacy of surrounding residential properties.  
 
Privacy screening has been provided which will afford adjoining propeties visual privacy. 
 
Clause 5.10 Heritage Conservation 
 
The subject site is located within the Valley Heritage Conservation Area (HCA).  
The application was referred to Council’s Heritage Specialist who has indicated that generally 
the proposal is acceptable as there is only a minor change to the rear of portion of the building 
which has no impact on heritage significance subject to conditions requiring the following 
amendments in relation to materials and finishes:  
The majority of the glazing for the upper balcony floor privacy screen should be replaced with 

metal or timber screens as large areas of glazing in the Conservation Area are not 
characteristic within the HCA 

Light, warm, earthy, tones are to be used for primary building elements/facades. 
Having regard to the above, it is noted that the acoustic report accompanying the application 
has specified materials and finishes that ensure adequate acoustic ameniity is maintained for 
nearby development, one of the finishes specified includes laminated glass for the balustrade 
which is to reach a height of 1.2 metres, the 600mm beyond this balustrade forms part of the 
privacy screen. Whilst glass balustrades may not be ideal for the HCA, it is acknowleged that 
this is a far more sympathetic option when compared to a concrete block wall or polycarbonate 
panel as prescribed by the acoustic consultant. The proposal is still able to achieve the above 
criteria described by Council’s Heritage Specialist for the privacy screening portion of the 
development and a condition is included in the recommendation to this effect.  
 
Clause 6.10 - Use of existing buildings in Zone R1 
 
The objective of Clause 6.10 of the LLEP 2013 is as follows: 
 

(iii) The objective of this clause is to provide for the adaptive reuse of existing buildings for 
purposes other than residential accommodation. 

 
The following provisions under Clause 6.10 are considered relevant to the proposal: 
 
(2) This clause applies to land in Zone R1 General Residential. 
(3) Development consent must not be granted to development for the purposes of business 
premises, office premises, restaurants or cafes, shops or take away food and drink premises 
on land to which this clause applies unless— 

(a) the development is a building that was constructed (wholly or partly) for a purpose 
other than residential accommodation and was erected before the commencement of 
this Plan, and 
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(b) the consent authority is satisfied that— 
(i) the development will not adversely affect the amenity of the surrounding 
area, and 
(ii) the development will retain the form and fabric of any architectural features 
of the existing building, and 
(iii) the building is suitable for adaptive reuse, and 
(iv) any modification of the footprint and facade of the building will be minimal, 
and 
(v) the gross floor area of any part of the building used for the purpose of a 
restaurant or cafe or take away food and drink premises will be less than 80 
square metres. 

 
Based on the above, it is considered that the proposal (as amended) satisfies the Clause 
objectives as follows: 
 
The proposal incorporates privacy screening and is supported by an acoustic report, which 

demonstrates that, subject to incorporating the recommended mitigation measures, the 
proposal will not adversely affect the amenity of the surrounding area, having regard to the 
proximity of nearby residential properties. 

The capacity of the café will not be significantly increased such that it will have a discernible 
impact on the amenity of surrounding properties (potential max increase of 12 patrons). 

The physical works necessary to achieve acoustic satisfaction and mitigate overlooking 
impacts have been configured such that the visual massing of the property and potential 
view loss impacts to neighbouring residential properties to the west are minimised.  

 
5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
Draft Environmental Planning Instruments Compliance  

Draft State Environmental Planning Policy (Environment) 2018 Yes 

Draft State Environmental Planning Policy (Remediation of Land) 
2018 

Yes 

Draft State Environmental Planning Policy (Environment) 2017 Yes 

 
 
5(c) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Inner West Local Environmental Plan 2020 came into effect on the 12 August 2022. This 
application is subject to a saving provisions under clause 1.8A of the Inner West 
Environmental Plan 2022 and as such must be determined as if this plan had not commenced.  
Accordingly, the assessment of this application has been made under the Leichhardt Local 
Environmental Plan 2013. 
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5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of the Leichhardt Development Control Plan 2013. 
 
The following provides discussion of the relevant issues: 
 
 
LDCP2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections   
B1.1 Connections – Objectives  Yes  
B2.1 Planning for Active Living  Yes 
  
Part C  
C1.0 General Provisions Yes   
C1.1 Site and Context Analysis Yes  
C1.2 Demolition N/A 
C1.3 Alterations and additions Yes  
C1.4 Heritage Conservation Areas and Heritage Items Yes. See discussion under Clause 5.10 

of the LLEP 2013 
C1.5 Corner Sites Yes  
C1.6 Subdivision N/A  
C1.7 Site Facilities Yes  
C1.8 Contamination Yes  
C1.9 Safety by Design Yes   
C1.10 Equity of Access and Mobility Yes  
C1.11 Parking No – See discussion below table 
C1.12 Landscaping N/A  
C1.13 Open Space Design Within the Public Domain N/A  
C1.14 Tree Management N/A  
C1.15 Signs and Outdoor Advertising N/A 

The proposed business identification 
sign will be restricted to exempt signage 
that is able to be erected under the 
State Environmental Planning Policy 
(Exempt and Complying Development 
Codes) 2008. 

C1.16 Structures in or over the Public Domain: 
Balconies, Verandahs and Awnings 

N/A 

C1.17 Minor Architectural Details N/A 
C1.18 Laneways Yes   
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep 
Slopes and Rock Walls 

N/A  

C1.20 Foreshore Land N/A  
C1.21 Green Roofs and Green Living Walls N/A 
  
Part C: Place – Section 2 Urban Character  
C2.2.5.1 The Valley ‘Rozelle’ Distinctive 
Neighbourhood 

Yes  
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Part C: Place – Section 3 – Residential Provisions N/A 
  
Part C: Place – Section 4 – Non-Residential 
Provisions 

 

C4.1 Objectives for Non-Residential Zones N/A 
C4.2 Site Layout and Building Design Yes  
C4.3 Ecologically Sustainable Development Yes  
C4.4 Elevation and Materials Yes 
C4.5 Interface Amenity Yes – see discussion  
C4.6 Shopfronts Yes  
C4.7 Bulky Goods Premises  N/A 
C4.8 Child Care Centres  N/A 
C4.9 Home Based Business  N/A 
C4.10 Industrial Development N/A 
C4.11 Licensed Premises and Small Bars N/A 
C4.12 B7 Business Park Zone N/A 
C4.13 Markets  N/A 
C4.14 Medical Centres  N/A 
C4.15 Mixed Use N/A 
C4.16 Recreational Facility  N/A 
C4.17 Sex Services Premises N/A 
C4.18 Vehicle Sales or Hire Premises and Service 
Stations  

N/A 

C4.19 Vehicle Repair Station N/A 
C4.20 Outdoor Dining Areas  N/A  
C4.21 Creative Industries N/A 
  
Part D: Energy  
Section 1 – Energy Management Yes  
Section 2 – Resource Recovery and Waste 
Management 

 

D2.1 General Requirements  Yes  
D2.2 Demolition and Construction of All Development  N/A 
D2.3 Residential Development  N/A 
D2.4 Non-Residential Development  Yes   
D2.5 Mixed Use Development  N/A 
  

 

Part E: Water  
Section 1 – Sustainable Water and Risk Management   
E1.1 Approvals Process and Reports Required With 
Development Applications  

Yes  

E1.1.1 Water Management Statement  N/A  
E1.1.2 Integrated Water Cycle Plan  N/A 
E1.1.3 Stormwater Drainage Concept Plan  N/A  
E1.1.4 Flood Risk Management Report  N/A 
E1.1.5 Foreshore Risk Management Report  N/A 
E1.2 Water Management  Yes 
E1.2.1 Water Conservation  Yes 
E1.2.2 Managing Stormwater within the Site  Yes 
E1.2.3 On-Site Detention of Stormwater  N/A 
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E1.2.4 Stormwater Treatment  Yes  
E1.2.5 Water Disposal  Yes   
E1.2.6 Building in the vicinity of a Public Drainage 
System  

N/A  

E1.2.7 Wastewater Management  Yes  
E1.3 Hazard Management  N/A 
E1.3.1 Flood Risk Management  N/A 
E1.3.2 Foreshore Risk Management  N/A 
  
Part F: Food Yes 
  

 
The following provides discussion of the relevant issues: 
 
C1.11 Parking 
 
Parking rates for Small Bars, Restaurants or cafes requires a minimum of 1 space per 80sqm. 
 
The subject site does not have existing off-street parking. However, it is noted that the building 
adjoins a public parking area with 24 spaces. Additionally, the site is easily accessible via 
active and public modes of transport, with highly serviced bus stops nearby along Darling 
Street and the café will continue to service the local community.  
 
 
C4.5 Interface Amenity 
The subject site is zoned R1 General Residential with residential dwellings to the east, south, 
and north-east. The site also adjoins B2 Mixed Use zoning fronting Darling Street to the west.  
Accordingly, having regard for the surrounding residential development, it is critical that non-
residential uses on the site are located, sited, designed and operated to protect residential 
amenity. 
 
The operating hours for the proposed rooftop dining is consistent with the existing café’s hours 
of operation (7:00 am – 7:00 pm Monday to Saturday and 9:00am – 6:00pm Sundays and 
Public Holidays). The number of patrons to occupy the rooftop outdoor dining has been 
reduced from 24 to 16 patrons and the revised floor plan includes planter boxes to 
minimise/restrict the trafficable/occupiable area. 
 
The proposal has been supported by an Acoustic Report which concludes that, subject to 
construction of a 1.2m noise barrier (as shown on the architectural plans) the operational noise 
from the use of the café will comply with the nominated acoustic criteria. 
 
Accordingly, the proposal will not result in adverse amenity impacts upon surrounding 
residential properties in terms of noise.  
 
The proposed 1.8m privacy screening to the southern elevation and small portion of the 
eastern elevation will afford visual privacy to neighbouring properties. It is provided that 
privacy screening will not be required for the other elevations given that: 
 
The western edge adjoins the laneway. 
The northern edge overlooks the parking area. 
The eastern edge adjoins the parking space of the neighbouring property. 
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Furthermore, it is considered that the proposed screening will not result in unreasonable bulk 
and scale or view loss impacts to the western neighbouring properties, which currently enjoy 
district views to the city skyline (Figure 5 below). 

Figure 5 View over the rooftop of subject property to city skyline (including Centrepoint tower) 
from No. 650 Darling Street Rozelle (image taken by owner of No. 650 Darling Street 
Rozelle) 

 

 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will not have 
an adverse impact on the locality, with particular respect to interface amenity.  
 
5(f) The suitability of the site for the development 
 
it is considered that the proposal to provide an outdoor dining area on the roof top of the 
existing property is appropriate, subject to conditions including noise attention and visual 
privacy measures as implemented on the plans, recommended in the supporting Acoustic 
Report and conditions of consent. 
 
Therefore, it is considered that the site is suitable to accommodate the proposed development, 
subject to conditions.  
 
5(g) Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 
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A total of 12 written submissions were received in response to the initial notification. It is 
noted that 4 written submissions were received from 2 households therefore a total of 10 
submissions were received.  
 
The following issues raised in submissions are summarised and addressed as follows: 
 
 
 
Summary of Issue / Concern  Response 
Acoustic impacts  Refer to detailed assessment under Clause 

4.5 – Interface Amenity of the Leichhardt DCP 
2013.  Acoustic impacts are considered 
acceptable subject to implementation of the 
recommendations in the supporting Acoustic 
Report.  

Limit after hours usage of the 
rooftop terrace 

Conditions have been imposed to control 
hours of operation/occupation of the rooftop 
terrace to be consistent with the operation 
hours of the associated café. 

Inadequate notification of subject 
application and lack of notification 
for change of use application 

DA has been appropriately notified in 
accordance with Council’s Community 
Engagement Framework to surrounding 
properties.  
 
Concern relating to approved café to first floor 
relates to a previously approved CDC 
application and is not relevant to the subject 
development application. 

Privacy implications from 
occupation of the terrace 

Proposed 1.8m screening would mitigate 
overlooking impacts to neighbouring 
properties. Refer to detailed assessment 
under Clause 4.5 – Interface Amenity of the 
Leichhardt DCP 2013 

Loss of views from proposed 
screening 

Refer to detailed assessment under Clause 
4.5 – Interface Amenity of the Leichhardt DCP 
2013. No significant loss of views are 
anticipated as result of the proposal. 

Overshadowing from proposed 
screening 

The subsequent screening would not result in 
any adverse overshadowing impacts where 
the residential property to the south is 
substantially offset from the rooftop terrace 
such that shadows cast would not impact this 
or other adjoining neighbouring properties.  

 
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not considered contrary to the public interest, subject to conditions. 
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6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

- Building 
- Engineering 
- Environmental Health 
- Heritage 

 
6(b) External 
 
N/A 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.12 levies are not payable for the proposal as the estimated cost of works is below 
the minimum threshold ($100,000). 
 
Section 7.11 levies are not triggered by this proposal. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Leichhardt Local Environmental Plan 2013 and the Leichhardt Development Control Plan 
2013.  
 
Subject to conditions, the proposal will not result in significant impacts on the amenity of the 
adjoining premises/properties and is therefore not in contravention with the public interest. 
The application is considered supportable on merit and in view of the circumstances, approval 
of the application is recommended. 
 
9. Recommendation 
 
That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 1979, 
and approve Development Application No. DA/2021/1164 for the use of the roof top terrace 
for cafe seating, ancillary to the approved first floor food and drink premises at 1 National 
Street, Rozelle, subject to conditions. 
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Attachment A –Conditions  
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Attachment B – Plans of proposed development 
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Attachment C – Acoustic Report  
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